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EASTERN  DIVISION. 


KNOXVILLE,  SEPTEMBER  TERM,  1896. 


Railroad  v,  Knoxville. 
{Knoxville,      November    14,    1896.) 

1.  Chancery  Practice.    Rules  as  to  weight  of  findings  of  Master  cmd 
Clumcellor  and  of  Court  of  Clumcery  Appeals  not  applicdble^  when. 

The  two  well  settled  rules  of  chancery  practice,  viz.:  (1)  That 
the  concurrent  finding  upon  a  question  of  fact  by  the  Master 
and  Chancellor  has  the  weight  of  a  verdict  in  this  Court,  and 
will  not,  therefore,  be  set  aside  if  there  is  any  evidence  to  sus- 
tain it;  and  (2)  that  the  findings  of  facts  by  the  Court  of  Chan- 
cery Appeals  are  conclusive  upon  this  Court,  have  no  appli- 
cation to  a  case  where  the  question  is  one  of  legal  deduction 
or  inference  from  ascertained  and  indisputable  facts  embodied 
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in  the  reports  of  findings.  The  question,  in  such  case,  is  one 
of  law,  not  of  fact,  in  the  decision  of  which  this  Court  is  not 
trammeled  by  the  findings  of  the  other  Courts.    {Post,  pp.  3-10. ) 

Acts  construed:  Acts  1895,  Ch.  76. 

Cases  cited:  Brown  v.  Daily,  85  Tenn.,  218;  Turley  v.  Turley,  85 
Tenn.,  251;  Turley  v.  Cooley,  3  Leg.  Rep.,  193;  Fitzsimmons  v. 
Johnson,  90  Tenn.,  418;  Dollman  v.  Collier,  92  Tenn.,  660;  Wil- 
son V.  Bogle,  95  Tenn..  290;  Railway  v.  Mahoney,  89  Tenn.,  312; 
Sparta  v.  Lewis,  91  Tenn.,  370;  Scruggs  v.  Heiskell,  95  Tenn., 
455;  Kirkpatrick  v.  Jenkins,  96  Tenn.,  85;  Citizens',  etc.,  Co.  v. 
Seigrist,  96  Tenn.,  119;  Mobile,  etc.,  Co.  v.  House,  96  Tenn., 
552;  Austin  t\  Harbin,  95  Tenn.,  601;  Bank  v.  Evans,  95  Tenn.  ^ 
705. 

2.  Corporations.    Stock  subscriptions  not  collectible^  when. 

That  a  corporation  has  not  issued,  and  has  divested  itself  of  the 
power  to  issue,  stock  certificates  in  accordance  with  the  con* 
tract  of  subscription,  is  a  good  and  valid  defense  to  a  suit 
brought  against  the  subscriber  by  the  corporation  or  its  as* 
signee,  to  recover  the  amount  of  his  subscription.  (Post,  pp. 
10-16.) 

3.  Same.     PHor  issuance  of  certijUMtes  for  entire  capital  stock. 

That  certificates  for  the  entire  capital  stock  had  been  previously 
issued  to  others,  and  were  still  outstanding,  is  a  good  and  valid 
defense  to  a  suit  by  the  corporation,  or  its  assignee,  against 
a  subscriber  to  collect  the  amount  of  his  subscription.  {Post^ 
p.  16.) 

Cases  cited:  13  Ind.,  220;  10  N.  Y.,  550;  2  Disney  (Ohio),  261. 

4.  Same.     SyhscrVber  entitled  to  original  stock. 

A  subscriber  to  the  orignal  stock  of  a  corporation  is  entitled  ta 
the  thing  contracted  for,  viz. :  Certificates  issued  directly  to 
himself  for  original  stock,  and  will  not  be  compelled  to  accept 
certificates  originally  issued  to  another,  or  certificates  for  pre- 
ferred stock,  especially  when  they  have  been  issued  without, 
authority.     {Post,  p.  21.) 

5.  Same.     Conversion  of  stibscriber's  undelivered  sluzres  of  stock. 

A  corporation  is  guilty  of  a  wrongful  conversion  of  the  undeliv- 
ered stock  certificates  of  its  subscriber,  when,  after  their  issu- 
ance, it  canceled  them,  and  reissued  certificates  covering  the 
amount  to  its  assignee  of  the  subscription,  who  proceeded,  aa 
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owner  thereof,  to  dispose  of  the  shares  and  appropriate  the 
proceeds  to  his  own  use.     (Post,  pp.  16-22.) 

Case  cited  and  distinguished:  Farriugton  case,  13  Lea,  333. 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.    B.    Lindsay,    Ch. 

Washburn  &  Templeton,  Webb  &  McClung,  and 
E.    T.    Sanford,    for   Railroad. 

J.  W.  Caldwell,  J.  W.  Sneed,  and  J.  W. 
YoE,    for   Knoxville. 

Caldwell,  J.  Powell's  Valley  Railway  Company 
was  chartered  under  the  laws  of  this  State,  July 
22,  1886,  for  the  purpose  of  constructing  a  railway 
from  Knoxville  to  Cumberland  Gap.  No  amount  of 
capital  stock  was  prescribed  in  the  charter,  but  the 
corporation  was,  by  the  charter,  authorized  to  '^fix 
upon  the  amount  of  capital  to  be  invested  in  the 
enterprise,"  by  and  through  its  '*  by-laws,"  to  be 
thereafter  adopted.  In  pursuance  of  that  authority, 
the  company  was  capitalized  at  $1,000,000  of  com- 
mon stock,  in  shares  of  $100  each,  August  6,  1886. 
The  name  of  the  company  was  changed  to  <<  Pow- 
ell's Valley  Railroad  Company,"  by  amendment  of 
its  charter,   made  August   10,    1887. 
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The  Board  of  Mayor  and  Aldermen  of  the  city 
of  KnoxTille,  on  the  twenty-third  day  of  August, 
1887,  after  the  preliminary  steps  required  by  Chap- 
ter 3  of  the  Acts  of  1887  had  been  taken,  became 
a  conditional  subscriber  for  $225, 000  of  the  com- 
pany's stock,  to  be  paid  for  at  par,  in  cash  or  in 
bonds  of  the  city,  when  the  railroad  should  be  com- 
pleted as  contemplated  by  the  contract.  Three  days 
prior  thereto,  on  the  twentieth  day  of  August,  1887, 
the  railroad  company  employed  the  Cumberland  Gap 
Construction  Company,  a  New  Jersey  corporation,  to 
build  the  railroad,  and,  as  part  consideration  there- 
for, assigned  and  transferred  to  the  construction  com- 
pany all  sums  theretofore  and  thereafter  paid  upon 
subscriptions  made  and  to  be  made  to  the  capital 
stock   of   the   railroad   company. 

The  directors  of  the  railroad  company  adopted  a 
resolution,  on  the  twenty-third  of  November,  1887, 
increasing  its  capital  stock  to  $1,576,000.  There- 
after, on  the  twenty-ninth  of  May,  1888,  the  name 
of  the  railroad  company  was  changed  to  '^Knox- 
ville, Cumberland  Gap  &  Louisville  Railroad  Com- 
pany," and  the  directors  of  the  corporation,  under 
the  last  name,  by  resolution  passed  September  12, 
1889,  resolved  to  issue  $1,300,000  of  preferred  stock, 
in   shares   of    $100   each. 

November  21,  1890,  the  Knoxville,  Cumberland 
Gap  &  Louisville  Railroad  Company,  claiming  that 
the  railroad  had  been  constructed  according  to  con- 
tract,   made    application   to   the   Board   of    Mayor   and 
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Aldermen  of  the  city  of  Knctxville  for  payment  of 
the  city's  subscription.  Payment  was  refused,  and, 
on  the  twenty-sixth  of  December,  1890,  the  railroad 
company  filed  the  original  bill  in  this  cause,  tender- 
ing therewith  $225,000  of  its  preferred  stock,  and 
seeking  to  compel  the  specific  performance  of  the 
city's  contract  of  subscription.  The  city,  answering, 
set  up  numerous  defenses.  Among  those  defenses 
was  a  minute  denial  that  the  railroad  had  been  con- 
structed as  required  by  the  subscription  contract,  and 
a  distinct  averment  that  the  complainant  or  its  pre- 
decessor had,  long  before  the  commencement  of  this 
action,  parted  with  all  of  its  alleged  right  and  in- 
terest in  the  city's  subscription,  by  absolute  sale, 
transfer,  and  assignment  thereof  to  the  Cumberland 
Gap   Construction   Company. 

Thereafter  the  original  bill  was  amended  and  the 
Cumberland  Gap  Construction  Company,  as  the  ac- 
knowledged owner  of  the  defendant's  subscription, 
was  made  a  joint  party  complainant  with  the  rail- 
road  company. 

The  Chancellor,  on  final  hearing,  was  of  opinion 
that  the  construction  company,  '  ^  as  assignee ' '  of  the 
railroad  company,  was  entitled  to  the  relief  sought 
in  the  bill,  and  he  therefore  adjudged  that  the 
city  issue  and  deliver  $225,000  of  its  bonds,  and 
that  it  accept  therefor  the  $225,000  of  preferred 
stock   tendered    with    the   original    bill. 

The  city  appealed  to  this  Court,  and  here  im- 
peached the  Chancellor's  decree  upon  several  grounds. 
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Some  of  the  contentions  made  by  the  appellant  were, 
that  the  railroad  company  had  not  performed  the 
work  of  construction  according  to  material  require- 
ments of  its  contract;  that  it  had  disposed  of  all 
its  common  stock,  and,  for  that  reason,  could  not 
deliver  the  stock  subscribed  for  by  the  city;  and 
that  the  city  should,  in  no  event,  be  required  to 
accept  preferred  stock,  which,  it  claimed,  was  in- 
valid  and    worthless. 

After  hearing  and  considering  the  cause  in  all  of 
its  aspects,  this  Court,  on  the  twentieth  day  of  No- 
vember, 1894,  by  its  decree,  adjudged  that  *^the 
complainant,  the  Knoxville,  Cumberland  Gap  &  Louis- 
ville Railroad  Company,  and  its  predecessor,  the 
Powell's  Valley  Railroad  Company,  complied  in  all 
respects  with  its  contract  with  the  defendant  city, 
.  and  that  it  was  entitled  to  demand  and  re- 
ceive from  the  defendant  city  the  issuance  of  its 
bonds  or  payment  in  cash  of  the  amount  of  its 
subscription,  on  November  21,  1890,  on  delivering 
to  the  defendant  city,  by  the  complainant,  of  the 
$226,000  of  common  stock,  as  provided  in  the  con- 
tract between  the  said  railroad  company  and  the  de- 
fendant city,  if  at  that  time  said  railroad  company 
was  and  now  is  able  to  deliver  to  said  city  the 
stock  for  which  it  subscribed."  The  decree  con- 
tinued: ''But  because  the  Court  is  not  satisfied  with 
the  proof  now  in  the  record  that  the  complainants 
were  able  to  deliver  the  stock  provided  for  in  the 
contract    at    the    date   of    the    filing   of    the    bill    (De- 
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<5ember  26,  1890),  and  now  (November  20,  1894) 
it  is  ordered  and  decreed  that  this  cause  be  re- 
manded to  the  Chancery  Court  at  Knoxville,  to  be 
there  referred  to  the  Clerk  and  Master  for  proof 
and  report  on  this  point.  Said  report  will  show 
the  amount  and  kind  of  stock  issued,  when  and  by 
whom,  and  under  what  authority  issued,  what  dis- 
position was  made  thereof,  and  what  amount,  if  any, 
was    unissued  and   is   authorized   to   be   issued.'^ 

On  being  remanded  to  the  Chancery  Court,  the 
cause  was  referred  to  the  Master  for  proof  and  re- 
port  <*upon  the  point  and  as  directed  by  the  de- 
cree''  of  this  Court,  without  other  directions.  The 
Master  heard  additional  proof,  and  filed  a  report, 
subdivided  into  five  parts.  In  the  first  of  these  he 
reported  ^'that  the  complainants  were  able  to  de- 
liver to  the  defendants,  on  December  26,  1890,  the 
$226,000  of  stock  in  the  Knoxville,  Cumberland 
Gap  &  Louisville  Railroad  Company  subscribed  for 
by  the  defendants,  and  that  complainants  were  also 
able  to  deliver  said  stock  on  November  20,  1894, 
and  that  complainants  are  still  able  to  deliver  said 
stock  to  the  defendants."  Of  the  other  four  sub- 
divisions of  the  report,  it  need  only  be  said,  at 
this  time,  that  they  dealt  with  the  details  of  the 
creation,  issuance,  disposition,  and  ownership  of  the 
two  kinds  of  corporate  stock  alluded  to  in  the  record. 

The  Chancellor  overruled  all  exceptions,  confirmed 
the  report,  and  pronounced  a  decree  adjudging  that 
the    construction    company,    as    assignee    of    the    rail- 
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road  company,  was  entitled  to  the  relief  sought  in 
the  bill,  and  thereupon  requiring  the  city  of  Knox- 
ville  to  issue  and  deposit  in  Court,  within  ninety 
days,  $226,000  of  its  bonds,  and  to  accept  therefor 
certificate  No.  87  for  |226,000  of  the  stock  of  the 
railroad    company. 

The  defendant  appealed  from  that  decree  to  this 
Court,  and  the  cause  was  assigned  to  the  Court  of 
Chancery  Appeals,  under  Chapter  76,  Acts  of  1895. 
That  Court  reversed  the  decree  of  the  Chancellor, 
and   dismissed   the   suit. 

Both  sides  have  appealed  from  the  decree  of  dis- 
missal, the  complainants  on  account  of  thirteen  al- 
leged erroneous  findings  of  law  and  fact  by .  the 
Court  of  Chancery  Appeals,  and  the  defendant  on 
account  of  the  alleged  error  of  that  Court  in  failing 
to   make  five   additional  findings   of   law   and   fact. 

It  will  not  be  necessary  to  consider  all  of  these 
objections  and  criticisms  in  this  opinion.  Only  such 
questions  as  must  control  the  decision  of  the  cause 
need  be  determined,  and,  in  considering  these,  it 
will  not  be  important  to  state  all  the  contentions 
made  on  the  one  side  and  on  the  other.  No  rule 
of  practice  is  better  settled  or  merits  more  universal 
application  than  that  the  concurrent  findings  of  the 
Master  and  Chancellor  upon  questions  of  fact  have 
the  same  weight  in  this  Court  as  the  verdict  of  a 
jury  in  civil  cases.  Turley  v.  Coohyy  3  L.  R.,  193; 
Brawn  v.  Bailey^  85  Tenn.,  218;  Ticrley  v.  Turley 
Ih.,    251;    Fttzsimmom    v.    John%on^     90    Tenn.,    418; 
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Dolhnan  v.  Collier^  92  Tenn.,  660.  The  same  rule 
is  applicable,  and  should  be  enforced,  in  the  CJourt 
of  Chancery  Appeals.  Wilsoii  v.  Bogle^  95  Tenn., 
290.  The  weight  of  the  verdict  of  a  jury  in  civil 
cases  is  such  that  it  will  not  be  disturbed  in  this 
Court  if  there  is  any  evidence  to  sustain  it.  Rail- 
way V.  Mahoney^  89  Tenn.,  312;  Spa/rta  v.  LewiSj 
91  Tenn.,  370;  Scruggs  v.  Heiskdl^  95  Tenn.,  455; 
Kirkpatrick  v.  Jenkhis^  96  Tenn.,  85  (S.  C,  33 
S.  W.  R.,  819);  Citizens^  Rapid  Transit  Co,  v. 
SeigHst,  96  Tenn.,  119  (S.  C,  33  S.  W.  R.,  921); 
Mobile^  etc.^  Co,  v.  Hoicse^  96  Tenn.,  552  (S.  C, 
35    S.    W.    R.,    562). 

Therefore  the  concurrence  of  the  Master  and  the 
Chancellor  upon  questions  of  fact  will  not  be  dis- 
turbed in  this  Court  or  in  the  Court  of  Chancery 
Appeals,    if    there   is   any   evidence   to   sustain   it. 

The  Court  of  Chancery  Appeals  filed  an  elaborate 
opinion  in  this  cause.  In  that  opinion,  after  con- 
sidering the  record  at  large  and  stating  as  a  con- 
clusion entirely  free  from  doubt,  that  neither  the 
railroad  company  nor  the  construction  company,  at 
any  time  subsequent  to  September  15,  1890,  had 
any  of  the  common  stock  of  the  railroad  company 
to  deliver  to  the  city  of  Knoxville,  the  Court  went 
further  and  found,  additionally,  that  the  record  con- 
tained no  legitimate  evidence  to  sustain  the  concur- 
rent finding  of  the  Master  and  Chancellor  to  the 
contrary. 

It   should   be   observed    at    this   point,    that    **find- 
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ings  of  fact"  by  the  Court  of  Chancery  Appeals 
are  *  *  conclusive, ' '  and  that  *  *  the  j  ur isdiction ' '  of 
this  Court  does  ^*not  extend  thereto"  (Acts  1895, 
Ch.  76,  Sec.  11;  Austin  v.  Harbin,  95  Tenn.,  601), 
and,  consequently,  that  we  are  without  power  to  re- 
view such  findings.  Bank  v.  Evans,  95  Tenn., 
705,    706. 

Some  of  the  findings  of  the  Master  and  some  of 
the  findings  of  the  Court  of  Chancery  Appeals  in 
this  cause  are  findings  of  fact,  and  some  of  them 
are  findings  of  law.  Those  of  the  former  class, 
and  those  only,  fall  within  the  rules  just  announced 
as  to  the  weight  of  the  concurrent  findings  of  the 
Master  and  Chancellor,  and  as  to  the  conclusiveness 
of   the  findings  of   the   Court   of   Chancery  Appeals. 

Since  the  ability  contemplated  by  the  order  of 
reference  involves  the  legal  status  of  the  parties  and 
of  the  stock,  and  not  a  mere  physical  situation,  the 
question  whether  or  not  '  *  the  complainants  were  able 
to  deliver  the  stock  provided  for  in  the  contract," 
at  the  dates  specified  in  the  decree  of  this  Court, 
is  a  question  of  law,  arising  upon  the  facts  as  found, 
for  the  ultimate  decision  of  this  Court,  untrammeled 
by  the  mere  aflBrmative  answer  of  the  Master  and 
Chancellor,  or  the  mere  negative  answer  of  the  Court 
of  Chancery  Appeals.  Were  that  question  held  to 
be  one  of  fact,  and  not  of  law,  the  finding  of  the 
Court  of  Chancery  Appeals  would  be  conclusive,  and, 
as   a   consequence,    the    controversy   would   then   be   at 
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an  end,  and  further  investigation  would  be  wholly 
unnecessary. 

The  object  of  the  reference  was  to  get  a  report 
showing  <^the  amount  and  kind  of  stock  issued, 
when  and  by  whom,  and  under  what  authority  is- 
sued, what  disposition  was  made  thereof,  and  what 
amount,  if  any,  was  unissued  and  is  authorized  to 
be  issued,"  so  that  the  Court  might  apply  the  law 
to  the  facts  shown,  and  decide  the  legal  controversy 
between   the   parties. 

As  has  been  stated,  the  entire  capital  stock  of 
the  railroad  company  was  $1,000,000,  divided  into 
common  shares  of  $100  each,  at  the  time  the  city 
of  Knoxville  became  a  subscriber  for  $225,000,  and 
three  months  thereafter  (November  23,  1887)  the 
directors  increased  the  common  stock  of  the  com- 
pany to  $1,675,000.  All  of  this  stock  was  sub- 
scribed for  as  follows:  Ten  shares,  one  each,  by 
Clarence  Cary  and  nine  associates;  750  shares  by  the 
American  Association,  Limited;  2,250  shares  by  the 
city  of  Knoxville;  and  the  residue,  12,740  shares,  by 
the  Cumberland  Gap  Construction  Company — in  all, 
15,750   shares. 

Certificates  were  issued  in  this  order,  namely: 
January,  1887,  to  October,  1888,  Nos.  2  to  11,  in- 
clusive, to  Clarence  Cary  and  his  nine  associates,  for 
$100  each,  aggregating  $1,000;  September  1,  1887, 
No.  12,  to  the  American  Association,  Limited,  for 
$75,000;  December,  1888,  to  August  19,  1889,  Nos. 
13    to    25,    inclusive,    to    the    Cumberland    Gap    Con- 
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struction  Company  for  $98,000  each,  aggregating 
$1,274,000;  August  19,  1889,  No.  26,  for  |225,- 
000,  was  filled  out  in  the  name  of  the  Board  of 
Mayor  and  Aldermen  of  the  city  of  Knoxville,  but 
not  delivered,  as  were  the  others.  These  twenty-five 
certificates,  2  to  26,  inclusive,  covered  the  whole 
$1,676,000   stock   of   the   railroad   company. 

By  some  means  certificate  No.  26,  intended  for 
the  city  of  Knoxville,  after  being  severed  from  the 
stub,  was  lost  or  mislaid  before  delivery;  and,  on 
the  twenty -third  of  August,  1889,  certificate  No.  28 
was  written  in  its  room  and  stead,  for  the  same 
amount  and  to  the  same  party.  No.  26  was  sub- 
sequently found  by  the  railroad  company  and  can- 
celed. No.  28,  though  written  in  the  name  of  '^The 
Board  of  Mayor  and  Aldermen  of  the  city  of 
Knoxville,"  and  covering  the  last  of  the  common 
stock,    was   never   delivered   or   tendered   to   the   city. 

On  the  fifteenth  of  November,  1889,  Nos.  28 
and  12  were  canceled,  and  the  stock  represented  by 
them — $225,000  and  $75,000,  respectively — was  com- 
bined and  '« reissued"  in  certificate  No.  31,  to 
''The  Cumberland  Gap  Construction  Company"  for 
$300,000.  Soon  thereafter,  January  27,  1890,  the 
construction  company  procured  a  reissuance  of  the 
stock  covered  by  its  certificate  No.  31,  in  certificates 
Nos.  32  to  60,  inclusive,  for  different  amounts,  and 
in  the  names  of  different  persons,  in  London,  to 
whom    it   sold    the   stock,    and    from    whom    there    has 


SEPTEMBER  TERM,  1896.  13 


Railroad  v.  Knoxville. 


been   no   repurchase   by   the   railroad   company   or   the 
construction   company. 

The  resolution  authorizing  the  issuance  of  $1,300,- 
000  of  preferred  stock  was  passed  (September  12,  I 
1889)  between  the  filling  out  (August  23,  1889)  and 
the  cancellation  (November  15,  1889)  of  certificate 
No.  28,  originally  designed  for  the  city  of  Knox- 
ville. 

When  certificate  No.  12,  owned  by  the  American 
Association,  Limited,  and  certificate  No.  28,  intended 
for  the  city  of  Knoxville,  were  amalgamated,  and 
the  stock  represented  by  them  was  reissued  in  cer- 
tificate No.  31,  it  was  the  purpose  of  the  railroad 
company  to  substitute  like  certificates  of  preferred 
stock  for  certificates  Nos.  12  and  28,  and  all  the 
railroad  company  could  do  toward  the  actual  ac- 
complishment  of  that  end   was   done. 

No.  12  was  marked  *^ canceled,"  and  on  its  stub 
were  written  these  words:  '^Reissued  No.  31.  Same 
as  No.  3,  preferred  stock;  that  certificate  issued  in- 
stead." No.  28  was  marked  ^'Canceled;  not  used," 
and  on  its  stub  were  written  these  words:  <^  Reissued 
No.  31.  Preferred  stock  to  be  issued  instead;  this 
certificate  not  delivered."  The  railroad  company's 
ledger  of  common  stock  shows,  on  separate  pages, 
the  number  of  shares  taken  by  each  subscriber. 
Below  the  entry  of  shares  subscribed  for  by  the 
American  Association,  Limited,  appears  this  indorse- 
ment: ^'1889,  Nov.  15.  Canceled.  Preferred  stock 
takon   in   its    stead,"    and    below   the  entry  of  shares 
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subscribed  for  by  the  Board  of  Mayor  and  Alder- 
men of  the  city  of  Knoxville  appears  the  following: 
^'1889,  Nov.  16.  Canceled.  Preferred  stock  agreed 
to  be  issued  in  its  stead."  On  the  same  day  the 
shares  of  these  two  subscribers  were  transferred  to 
the  account  of  the  Cumberland  Gap  Construction 
Company  on  the  same  ledger,  and  there  marked 
'^full  paid,"  and  shown  to  have  been  combined  into 
one  certificate.  The  total  subscription  of  the  con- 
struction company  to  the  common  stock,  as  shown 
by  this  page  of  the  ledger,  then  became  $1,574,000^ 
all  of  which  was  there  marked  '^full  paid,"  and 
was  covered  by  certificates  actually  issued  in  the 
name  of  the  construction  company,  and  to  it  deliv- 
ered as  previously   stated  herein. 

The  name  of  the  American  Association,  Limited, 
and  that  of  the  Board  of  Mayor  and  Aldermen  of 
the  city  of  Knoxville  were  by  the  railroad  company 
transferred  to  its  ledger  of  preferred  stock,  and 
there  entered  as  subscribers  to  that  stock  in  the 
same  .  amounts,  respectively,  as  those  originally  put 
down   for   them   as  subscribers   to   common   stock. 

As  the  final  step  in  the  scheme  of  transmutation, 
the  railroad  company  wrote  certificate  No.  3,  for 
$75,000  of  preferred  stock,  in  the  name  of  the 
American  Association,  Limited,  and  certificate  No.  4^ 
for  |>225,000  of  preferred  stock,  in  the  name  of  the 
Board  of  Mayor  and  Aldermen  of  the  city  of  Knox- 
ville. The  former  of  these  certificates  was  accepted 
by   the  American   Association,   Limited,   in   lieu  of  its 
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common  stock,  but  the  latter  was  rejected  by  the 
city  of  Knoxville,  and  was  tendered  with  the  orig- 
inal  bill   in   this   cause. 

The  foregoing  facts  are  undisputed  in  the  record. 
They  appear  in  more  elaborate  form  in  the  report 
of  the  Master,  and  documentary  evidence  referred  to 
by  him,  as  well  as  in  the  findings  of  the  Court  of 
Chancery  Appeals.  From  them  it  follows,  as  a  matter 
of  law,  that  the  railroad  company  and  the  construc- 
tion company  had  converted  the  common  stock  sub- 
scribed for  by  the  city  of  Knoxville  before  the  com- 
mencement of  this  action,  thereby  rendering  themselves 
unable  to  deliver  the  same,  and  to  compel  specific 
performance   on   the   part   of   the   city   of  Knoxville. 

It  may  be  conceded  that  the  railroad  company 
had  the  legal  right  to  cancel  the  certificate  of  com- 
mon stock  intended  for  the  city  of  Knoxville,  before 
delivery,  and  thereafter  replace  it  by  another  cer- 
tificate for  a  like  amount  of  the  same  stock,  pro- 
vided it  had  a  sufiiciency  of  said  stock,  not  issued 
to  other  subscribers.  That  is  not  this  case,  how- 
ever. All  the  common  stock  had  been  subscribed 
for,  and  all,  except  that  reserved  for  the  city  of 
Knoxville  and  covered  by  certificate  No.  28  in  its 
name,  had  actually  been  issued  and  the  certificates 
delivered  to  other  subscribers,  when  that  certificate 
was  canceled  and  the  stock  represented  thereby  '^re- 
issued" in  certificate  No.  31  to  the  construction  com- 
pany. All  of  the  common  stock,  except  that,  had 
been    rightfully  appropriated    before    that    time;    and 
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none  remained  ** unissued"  and  ** authorized  to  be 
issued" — using  the  language  of  the -decree  of  refer- 
ence— with  which  Knoxville' s   stock  could  be  replaced. 

The  railroad  company  so  recognized  the  situation, 
and,  as  has  been  seen,  took  such  steps  as  it  deemed 
essential  for  the  complete  substitution  of  preferred 
stock,  and,  having  done  so,  it  made  out  a  certificate 
of  preferred  stock  and  tendered  that  in  lieu  of  com- 
mon stock.  Even  the  ledger  entry  of  Knoxville' s 
subscription  to  the  common  stock  was  canceled,  and 
the  same  shares  were  added  to  the  subscription  of 
the  construction  company  and  marked  ''full  paid," 
like  the  rest  of  its  stock.  Moreover,  certificate  No. 
31,  which  embraced  those  shares,  was  issued,  like 
the  rest,  to  the  construction  company  in  its  own 
name,  and  by  it  sold,  after  subdivision,  and  the  pro- 
ceeds  were   applied   to   its   own    use   and   benefit. 

Before  a  corporation  can  recover  in  an  action  for 
subscription,  it  must  show  itself  to  .  be  in  a  position 
tx)  issue  a  proper  certificate.  ''If  certificates  for 
the  whole  capital  stock  have  already  been  issued, 
the  defendant  subscriber,  by  this  fact,  may  defeat 
the  action  to  collect  his  subscription."  1  Cook  S. 
&  S.,  and  Corp.  L.  (3d  Ed.),  Sec.  192;  1  Spelling 
Pri.  Corp.,  Sec.  312;  citing  McCord  v.  Ohio  <& 
Mississippi  Railroad  Co,,  13  Ind.,  220;  Bm^ows  v. 
Smithj  10  N.  Y.,  550,  and  James  v.  Cincinnati^  Ham- 
ilton  dh  Dayton   Bail  road  Co,,    2    Disney  (Ohio),   261. 

The  complainants,  conceding  that  all  the  common 
stock   had    been   issued   when    this    suit   was   brought, 
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insist,  nevertheless,  that  the  shares  intended  for  the 
city  of  Knoxville  were  delivered,  in  certificate  No. 
31,  to  the  construction  company  as  the  assignee  of 
Knoxville' 8   subscription   contract. 

This  insistence  is  in  direct  and  positive  conflict 
with  the  entries  upon  the  books  of  the  railroad 
company,  and  inconsistent  with  the  tender  of  pre- 
ferred stock  made  in  the  bill.  The  Master,  how- 
ever, reported  that  such  was  the  intention  of  the 
two  companies,  and  the  Chancellor  so  adjudged. 
The  Court  of  Chancery  Appeals  found  that  there 
was  no  evidence  to  sustain  the  report  on  this  point, 
and  its  finding  is  conclusive,  the  question  being  one 
of  fact.  But,  had  the  delivery  of  the  city's  stock 
been  intended  in  the  outset  as  complainants  now  in- 
sist it  was,  the  legal  result  of  the  situation,  soon 
established  and  still  existing,  would  not  be  different 
from  that  already  stated.  Changing  the  stock  on 
the  ledger  and  in  the  certificate  from  the  name  of 
the  city  to  that  of  the  construction  company  as  real 
owner,  making  an  absolute  sale  thereof,  as  such 
owner,  and  appropriating  the  proceeds  of  that  sale 
to  the  construction  company's  own  behoof,  together 
constitute  a  clear  case  of  conversion  in  law,  what- 
ever  the   design   may   have    been   in   the   beginning. 

The  full  extent  of  the  doctrine  of  the  Farrinffton 
case,  reported  in  13  Lea,  at  page  333,  is  that  a 
stock  certificate,  indorsed  in  blank,  with  power  of 
attorney  to  transfer  when  delivered  as  collateral  se- 
curity, may  be  transferred  upon  the  books  of  the 
Up— 2 
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company  to  the  name  of  the  creditor  so  receiving 
it;  and  that  such  a  transfer,  at  his  instance,  unless 
intended  as  an  assertion  of  ' '  a  right  to  the  stock  in 
defiance  of  or  inconsistent  with  the  right  of"  the 
debtor,  ''could  not,  pe?'  se,  operate  as  a  conversion 
of  the  stock  in  such  a  sense  as  to  make"  the  cred- 
itor  liable  for  its  value.  Although  entirely  sound, 
and  having  our  fullest  concurrence,  that  doctrine  ia 
without  applicability  here.  The  city  of  Knoxville 
made  no  deposit  of  its  stock  with  the  construction 
company,  nor  did  it  consent  to,  or  even  have  knowl- 
edge of,  what  the  complainants  were  doing  in  rela- 
tion thereto;  and,  besides,  the  sale  of  the  stock  and 
use  of  its  proceeds  by  the  construction  company  was 
in  disregard  of  and  ' '  inconsistent  with  the  right  of ' ' 
the    city. 

But  complainants  contend  that  the  construction 
company  continuously  retained  enough  other  common 
stock  to  meet  Knoxville's  subscription,  and,  there- 
fore, that  the  sale  of  that  represented  by  certificate 
No.  28  should  not  be  held  to  have  been  a  conver- 
sion  of  the   city's   stock. 

To  this  contention  there  are  two  conclusive  an- 
swers— one  that  the  city  could  not  be  required  to 
accept  such  other  stock  if  so  retained;  and  the  other ^ 
that   in   fact   it   was   not   so   retained. 

(1)  Such  other  common  stock  as  the  construction 
company  may  then  have  owned  had  been  issued  to 
it  as  a  subscriber,  and  the  city,  whose  subscription 
was   for    original    shares,    and    none    other,    could,    in 
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no  event,  be  compelled  to  accept  stock  that  had  been 
so  issued  to  another.  Otherwise,  the  railroad  company 
could  as  well  go  upon  the  market  and  procure  stock 
with  which  to  meet  Knoxville' s  subscription.  Of 
course   that   would   not   be   allowable. 

The  statements  made  in  Sections  2642,  2643,  2644, 
2645  of  2  Thompson  on  Corporations,  to  the  effect 
that  a  bailee  or  pledgee  of  stock  certificates  may 
meet  the  object  of  the  trust  and  acquit  himself  of 
personal  liability  by  holding  and  surrendering  at  the 
proper  time  other  certificates  of  similar  shares,  re- 
lates to  instances  in  which  the  owner  may  deposit 
or  pledge  his  certificates,  and  not  to  a  case  like 
this  one,  wherein  the  corporation,  upon  its  own  mo- 
tion, and  without  the  consent  or  knowledge  of  the 
subscriber,  cancels  his  certificate  before  delivery,  and 
reissues  the  stock  to  another  person.  As  between 
the  subscriber  and  the  corporation,  the  subscriber  is 
always  entitled  to  original  shares  of  the  stock  to 
which  he  subscribed,  and  the  corporation  can  never 
force  him  to  receive  shares  previously  and  rightfully 
issued   to   another   subscriber. 

(2)  The  record,  as  found  by  the  Court  of  Chan- 
cery Appeals,  and  as  we  find  from  abundant  com- 
petent evidence,  discloses  the  fact  that  the  construc- 
tion company  long  since  parted  with  all  of  its  other 
common   stock,  and   has   not   regained  any  part  of  it. 

On  November  22,  1889,  certificates  Nos.  13,  14, 
15,  16,  17,  18,  19,  and  20,  and  forty  shares  of 
No.    21     were    combined    and    reissued    to    the    same 
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party,  the  Camberland  Gap  Construction  Company, 
in  certificate  No.  29,  for  $788,000.  On  the  same 
day  the  balance  (940  shares)  of  No.  21  and  the 
whole  of  Nos.  22  and  23  were  combined  and  re- 
issued in  like  manner  to  the  same  party  in  certifi- 
cate No.  30  for  $290,000.  January  27,  1890,  No. 
24  was  subdivided  and  reissued  in  certificates  Nos.  61 
and  62,  the  former  to  the  American  Association, 
Limited,  for  $12,000,  and  the  latter  to  the  con- 
struction  company   for   $86,000. 

Under  these  changes  the  construction  company's 
holdings  of  common  stock  subscribed  for  and  issued 
to   it   in   the   first   instance   were   as   follows: 

Certificate  No.  25 9  98,000 

Certificate  No.  29 788,000 

Certificate  No.  30 290,000 

Certificate  No.  62 86,000 

Total $1,262,000 

All  of  this  stock  was,  by  the  construction  com- 
pany, hypothecated  to  the  American  Association, 
Limited,  before  the  filing  of  the  original  bill  in  this 
cause;  and,  not  being  redeemed,  was  sold,  and  by 
that  association  purchased.  That  association  in  turn 
sold  the  stock  to  F.  W.  Whitridge,  and  he  pledged 
it  to  the  Continental  Trust  Company  to  secure  a 
large  loan.  Upon  default  being  made,  the  latter 
company  had  the  stock  sold  for  its  debt,  and  Whit- 
ridge, with  others,  again  bought  it,  and  seemed  to 
be   its   owners   when   last   mentioned    in   this    record. 

January     28,     1895,     Whitridge    caused     certificate 
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No.  29  to  be  subdivided  and  rewritten  in  certificates 
Nos.  87  and  88,  the  former  in  the  name  of  the 
Board  of  Mayor  and  Aldermen  of  the  city  of  Knox- 
ville for  $226,000,  and  the  latter  in  the  name  of 
the  construction  company  for  $563,000.  No.  87 
was  then  tendered  in  this  cause,  and  is  the  certifi- 
cate that  the  Chancellor  adjudged  the  city  should 
accept  in  payment  for  its  bonds  required  to  be  issued. 
That  adjudication  is  erroneous  for  the  reasons  already 
stated. 

Notwithstanding  the  fact  that  preferred  stock  is 
generally  more  valuable  than  common  stock,  there 
are  three  reasons  why  the  city  of  Knoxville  will 
not  be  required  to  accept  the  preferred  stock  ten- 
dered to  it  in  this  cause.  In  the  first  place,  the 
subscription  contract  calls  for  common  stock,  and, 
that  being  so,  only  common  stock  will  meet  the 
railroad  company's  obligation.  The  city  may  right- 
fully refuse  to  receive  anything  except  that  which 
it  contracted  for.  In  the  next  place,  the  preferred 
stock  has  no  validity  as  between  the  railroad  com- 
pany and  the  city.  The  first  capitalization,  that  to 
which  Knoxville  subscribed,  being  of  common  stock 
only,  and  there  being  no  express  authority  in  the 
charter  for  the  issuance  of  preferred  stock  at  a  sub- 
sequent time,  the  railroad  company  had  no  power 
to  create  other  stock  and  give  it  preference  a» 
against  any  holder  of  common  shares  without  his 
or  its  consent.  1  Mor.  Pri.  Corp.  (2d  Ed.),  Sec. 
463;    2   Thompson's   Com.    on  Corp.,    Sec.    2244. 
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And,  thirdly,  the  preferred  stock  tendered  is  partly 
in  excess  of  the  limit  of  that  class  of  stock.  The 
resolution  of  the  directors  fixed  the  preferred  stock 
of  the  railroad  company  at  $1,300,000.  It  was 
written    in    the   following   order   and   amounts: 

Certificate  No.  1 ,  to  Construction  Co 9  700, 000 

Xlertificate  No.  2,  to  Construction  Co 3  80, 000 

Certificate  No.  3,  to  Am.  Association,  Limited 75,000 

Certificate  No.  4,  to  city  of  KnoxviUe 225, 000 

Total  written $1,380,000 

Deduct  amount  authorized _.  1, 300,000 

And  there  appears  an  excess  of •.  -9      80,000 

The  other  three  certificates  being  first  written,  they 
appropriated  the  stock  to  the  extent  called  for,  and 
left  that  written  for  KnoxviUe  to  cover  the  balance, 
which  was  only  $146,000.  Thus  it  is  seen  that  the 
certificate  tendered  to  the  city,  though  calling  for 
the  true  amount,  actually  included  $80,000  of  un- 
authorized  excess. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
affirmed. 


DISSENTING    OPINION. 

Beard,  J.  In  the  conclusion  announced  by  the 
majority  I  cannot  agree,  as  I  think  it  is  reached  in 
the  face  of  the  rule  so  often  emphasized  by  this 
Court,  that  the  concurrent  finding  of  facts  by  the 
Master  and  Chancellor  h  as  conclusive  as  the  verdict 


SEPTEMBER  TERM,  1896.  23 


Railroad  v.  Knoxville. 


of  a  jury,  and,  like  the  latter,  will  not  be  disturbed 
if  there  is  any  material  evidence  to  support  it. 
Not  only  is  this  rule  of  practice  imposed  by  this 
Court  upon  itself,  but  the  duty  of  the  Court  of 
Chancery  Appeals  to  observe  it,  has  been  more  than 
once  enforced  by  a  reversal  of  decrees  pronounced 
by  them    in   disregard   of  it. 

This  Court,  after  a  careful  and  painstaking  exam- 
ination of  the  record  in  this  cause,  at  the  Septem- 
ber term,  1894,  pronounced  a  decree  in  which  every 
material  issue  was  found  in  favor  of  complainants, 
and,  among  other  things,  adjudging  that  complainants 
had  fully  complied  with  the  contract  of  construction, 
and  were  entitled  to  receive  from  the  city  of  Knox- 
ville the  bonds  with  which  it  had  agreed  to  pay  oflf 
its  subscription  to  the  capital  stock  of  the  railroad 
company;  but,  as  some  question  was  made  as  to 
the  ability  of  the  complainants  to  deliver  the  cer- 
tificates of  stock  to  which  the  city  would  be  entitled 
on  payment,  the  cause  was  remanded  to  the  Chan- 
eery  Court  in  order  that  the  Clerk  and  Master  might 
ascertain  and  report  whether,  at  the  time  of  the 
filing  of  the  bill  and  of  the  rendition  of  that  de- 
cree, complainants  were  able  to  make  such  delivery. 
In  response  to  the  order  of  reference  made  upon 
the  procedendo  from  this  Court,  the  Clerk  and  Mas- 
ter of  the  Chancery  Court  of  Knox  County  reported 
the  fact  to  be  that,  at  the  two  dates  mentioned,  the 
complainant,  the  construction  company,  had  posses- 
sion of  and   was  able   to  deliver  the    2,250  shares  of 
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common    stock    for    which     the    city   had    subscribed, 
and  with   this   finding   the   Chancellor   concurred. 

This  was.  the  fact  about  which  this  Court  desired 
information,  and  I  insist  that  this  concurrence  was 
binding  on  this  Court  and  the  Court  of  Chancery- 
Appeals,  if  there  was  any  material  evidence  to  sup- 
port it.  That  there  was  such  evidence  is  conceded 
in  the  opinion  of  the  latter  Court,  to  be  found  in 
the  testimony  of  Mr.  Whitridge,  who  was  a  director, 
vice  president,  attorney,  and  financial  agent  of  the 
construction  company,  and  who  had  particular  and 
personal  charge  of  the  affairs  of  that  company,  as 
well  as  of  this  railroad  company,  from  a  very  early 
period  of  this  enterprise.  They  say:  *<The  fact  that 
Whitridge  had  in  his  possession  the  stock  books,  and 
actually  brought  in  and  had  canceled  certificate  No. 
29  for  2,260  shares,  properly  signed  by  the  officers 
of  the  railroad  company,  taken  in  connection  with 
his  statements,  would,  uncontradicted  and  not  changed 
by  other  facts  as  clearly  proven,  be  evidence  strongly 
supporting   the   findings,"    etc. 

It  is  only  by  sifting  the  record,  balancing  state- 
ments, and  resorting  to  documentary  testimony  which 
I  think  was  clearly  incompetent,  and  by  rejecting  as 
unworthy  of  credit  the  testimony  of  the  only  wit- 
ness who  testifies  from  his  own  knowledge,  that  that 
Court  reaches  the  conclusion,  not  that  there  is  no 
material  evidence  in  support  of  this  finding,  but  that 
*' Whitridge' s    statement   was   a   willful    misrepresenta- 
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tion  or  a  misconstruction  of  what  is  shown  beyond 
doubt   to   have   been   done." 

It  would  serve  no  valuable  purpose  to  go  into 
this  record,  but  I  am  satisfied  that  by  so  doing  it 
could,  upon  competent  and  credible  testimony,  be 
made  apparent  that  shares  of  both  common  stock 
and  preferred  stock  (as  to  the  lack  of  power  to 
issue  this  preferred  stock,  I  agree  with  the  majority), 
sometimes  ear-marked  and  at  other  times  not,  but 
never  subscribed  or  paid  for  by  anyone  else,  suflS- 
cient  to  deliver  to  the  city  of  Knoxville,  and  kept 
with  a  view  to  such  delivery,  was  always  under  the 
control  of  either  the  railroad  company  or  of  the 
construction  company,  to  whom  the  subscription  of 
Knoxville  was,  at  an  early  day,  assigned,  or  of  an 
assignee  of  the  latter  company  holding  with  full 
knowledge  of  the  city's  rights  and  in  subordination 
thereto,  and  that,  at  the  dates  mentioned  in  the  de- 
cree of  this  Court  of  September  term,  1894,  the 
certificates  evidencing  the  city's  share  of  common 
stock  were  in  the  possession  of  the  construction 
company,  with  both  physical  and  legal  ability  on  the 
part   of    that   company   to    deliver    them   to   the    city. 

I  also  think  that  it  could  be  made  good  as  a 
fact  that  it  was  never  the  intention  of  either  of 
those  companies  to  abandon  the  contract  of  sub- 
scription of  Knoxville,  and  as  a  matter  of  law,  that 
nothing  that  was  done  by  either  amounted  to  a  re- 
scission of  this  contract  or  to  a  conversion  of  the 
shares   of    stock   for    which    the    city    had    subscribed. 
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No  good,  however,  can  be  accomplished  by  such  an 
investigation,  as  it  could  not  now  change  the  result 
effected   by   the   majority   opinion. 

This  memorandum  of  dissent  is  filed  largely  for 
the  reason  that  I  fail  to  discover  any  legal  ground 
for,  or  equities  in,  the  defense,  which,  thus  success- 
fully prosecuted,  relieves  the  city  of  Knoxville  of  a 
burden  which  her  citizens  voluntarily  and  by  an 
overwhelming  majority  vote  assumed,  for  the  purpose 
of  securing  the  railroad  which  the  enterprise  of  com- 
plainants has  brought  to  her  doors,  especially  as 
when  to  maintain  it,  is  at  this  late  day  to  deprive 
complainants  of  the  fruits  of  the  decree  pronounced 
by  this  Court,  in  which  every  material  question  was 
determined   in   their  favor. 

Snodgrass,    C.    J.,    joins   in   this   dissent. 
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(Kfioxvtlle,       November    17,  1896.) 


1.  Common  Gabbier.  Recovery  for  injuriett  sustained  in  alighting  from 
a  moving  train. 

A  passenger  can  recover  for  an  injury  sustained  in  alighting  from 
a  moving  train,  when,  by  the  carrier's  fault,  he  had  no  choice 
but  to  leave  the  cars,  while  in  slow  motion,  or  submit  to  the 
inconvenience  of  being  carried  beyond  his  destination — the 
speed  of  the  train  not  being  such  as  to  indicate  danger.  [Post, 
pp.  29,  30.) 

Case  cited:  Railroad  v.  Massengle,  15  Lea,  328. 


2.  Same.    Must  give  sufficient  time  for  passengers  to  leave  trains. 

A  common  carrier  is  guilty  of  negligence  if  it  fails  to  stop  its 
trains  at  stations  a  sufficient  length  of  time  to  enable  passen- 
gers, including  the  aged  and  very  young,  by  the  exercise  of 
due  care  and  diligence,  to  leave  the  cars  in  safety  and  without 
hurry  or  confusion,  or  if,  after  having  waited  a  reasonable  time, 
it  starts  its  train  when  it  was  known,  or  should  by  reasonable 
care  have  been  known,  that  passengers  were  in  the  act  of 
alighting  from  the  cars.     (PosU  PV'  ^i  ^^' ) 

3.  Same.    Benderin^  passenger  assistance  in  alighting  from  train. 

As  applied  to  a  woman,  aged  seventy-six  years  and  weighing 
two  hundred  pounds,  the  following  instruction,  taken  as  a 
whole,  is  not  erroneous,  to  wit:  *^  It  was  the  duty  of  defendant 
company  to  use  all  reasonable  care  and  diligence  for  her  safety 
while  on  and  getting  off  of  the  train,  and  to  give  a  reasonable 
time  on  arriving  at  the  depot  (her  destination),  to  alight  from 
the  t^rain  in  safety,  and  it  was  the  duty  of  the  company,  or  some 
agent  or  employee  of  defendant  in  charge  of  the  train,  to  see 
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that  sufficient  time  was  given  for  that  purpose,  and,  if  neces- 
sary, to  assist  her  in  making  her  exit. ''    (Post,  pp.  5i,  32. ) 


FROM    GREENE. 


Appeal  in  error  from  Circuit  Court  of  Greene 
County.      H.    T.    Campbell,    J. 

Shoun   &   SusoNG   for   Railroad. 

Pettibone   &   MiLLBURN   for   Mitchell. 

MoAlister,  J.  The  plaintiff  below,  Mrs.  Mary 
Mitchell,  recovered  a  judgment,  in  the  Circuit  Court 
of  Greene  County,  against  the  defendant  company  for 
the  sum  of  six  hundred  and  fifty  dollars,  damages 
for  personal  injuries.  The  company  appealed,  and 
has   assigned    errors. 

The   declaration   avers   that,  on  December  15,   1894, 
the   defendant   railway   company  was   operating   a   line 
of     railway   through   the    county   of    Greene,    and,    on 
said   date,    plaintiff   became   a   passenger    thereon    from 
Mosheim   to  Greene ville;    that   she   had    purchased    her 
ticket,    taken    her    seat    in    the   proper   car,    delivered 
the   ticket    to    the    conductor,    and   had   informed   him 
that   she    wished   to   get   off    at   Greene  ville;    that    the 
plaintiff,    immediately   upon    the   arrival    of    the    train 
at   Greeneville,    looked    for   the   conductor   to   aid    her 
in   alighting,  and,   not  seeing   him,  started    to    get    off; 
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that  while  she  was  in  the  act  of  descending  the 
steps  the  train  suddenly  started,  throwing  her  down 
to  the  ground  upon  her  right  knee,  wounding  and 
bruising  it,  and  causing  her  great  pain  and  render- 
ing her  helpless  for  six  months.  She  avers  that  the 
stop  of  the  cars  was  too  short  to  allow  her  to 
leave  the  train  with  safety,  and  that  no  assistance 
was  given  her  in  alighting  by  any  of  the  defend- 
ant's employees,  and  that  her  injury  was  the  direct 
and  necessary  result  of  the  defendant'^  negligence  in 
not  allowing  her  sufficient  time  to  alight  with  safety. 
Plaintiff  claims  that  she  still  suffers  from  the  hurt, 
and   is  permanently   injured. 

The  contention  made  on  behalf  of  the  company 
is,  that  the  train  had  reached  the  station,  made  its 
stop,  and  had  started  again,  when  the  plaintiff,  com- 
ing out  of  the  door  upon  the  platform,  discovered 
that  the  train  was  in  motion;  that  the  danger  of 
attempting  to  alight  was  obvious,  and  that  plaintiff 
elected  to  remain  upon  the  train,  and  protested  to 
her  son,  who  was  urging  her  to  jump,  that  she  would 
be  hurt  if  she  attempted  to  get  off,  and,  thereupon, 
plaintiff  sat  down  upon  the  platform;  that  her  son, 
John  Mitchell,  thereupon  took  hold  of  plaintiff  while 
the  train  was  still  in  motion,  and  she  was  swung 
off,  falling  to  the  ground  and  sustaining  the  injuries. 
Defendant  claims  that  this  was  done  without  the 
direction  or  knowledge  of  its  servants  and  agents. 
And  the  insistence  is,  that  a  person  alighting  from 
a    moving    train    does   so    at   his    own    risk.      Citing 
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Railroad  v.  Maj<se/H/aIe,  15  Lea,  328;  Hutchinson  on 
Carriers  (2d  Ed.),  Sec.  643;  Wood  on  Railroads 
(1st   Ed.),    Vol.    II.,    Sec.    305,    pp.    1136,    1137. 

Plaintiff  testified  that  she  had  gotten  down  to  the 
second  step  when  she  felt  the  jolt  of  the  train  start- 
ing; that  her  son  was  standing  there  upon  the  ground 
and  told  her  to  jump;  that  she  took  hold  of  her 
son   and   swung   to   the  ground. 

John  Mitchell  testified:  ^*I  got  on  the  steps  just 
as  plaintiff  came  out  of  the  door.  I  went  down 
the  steps  ahead  of  her,  backing.  I  had  my  arm 
under  hers,  and  her  hand  was  on  my  shoulder.  I 
had  just  got  on  the  ground  when  the  train  started^ 
and  think  she  had  her  feet  on  the  lower  step.  Af- 
ter she  got  on  the  lower  step  I  swung  her  off, 
and  she  was  clinging  with  her  arms  around  my  neck 
when   the   train   started   off." 

It  is  insisted  that  a  person  alighting  from  a  mov- 
ing train  is  guilty  of  such  contributory  negligence 
as  will  bar  a  recovery.  Says  Mr.  Woods,  in  his 
work  on  Railroads,  Vol.  II.,  pp.  11,  13:  ''As  a  rule, 
it  may  be  said  that,  where  a  passenger,  by  the 
wrongful  act  of  the  company,  is  compelled  to  choose 
between  leaving  the  cars  while  they  are  moving 
slowly,  or  submitting  to  the  inconvenience  of  being 
carried  by  the  station  where  he  desires  to  stop,  the 
company  is  liable  for  the  consequences  of  the  choice, 
provided    it   is   not   exercised   negligently." 

The  real  question  presented  in  the  case  is,  whether 
or   not    a    reasonable    time   was   afforded   the   plaintiff 
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to  alight.  As  railroad  companies  usually  carry  not 
merely  the  vigorous  and  active,  but  also  those  who 
from  age  or  extreme  youth  are  slower  in  their  move- 
ments than  vigorous  and  active  persons,  the  time  of 
stopping  is  not  to  be  measured  by  the  time  in 
which  the  latter  may  make  their  exit  from  the  train, 
but  by  the  time  the  other  class  may,  using  diligence, 
but  without  hurry  or  confusion,  alight.  Those  in 
charge  of  the  train  are  bound  to  presume  that  there 
may  be  such  persons  in  the  cars,  and,  unless  they 
know  there  are  not,  they  have  no  right  to  start  the 
train  until  they  have  waited  long  enough  to  allow 
such  passengers  to  alight,  nor,  even  after  waiting  a 
reasonable  time  for  such  persons  to  get  oflF,  have 
they  a  right  to  start  the  train  without  using  rea- 
sonable care  to  ascertain  if  there  are  such  persons  in 
the  act  of  getting  oflf.  It  certainly  would  not  be 
permissible  for  them  to  be  so  reckless  of  the  lives 
or  limbs  of  passengers  as  to  start  the  train  when 
they  know,  or  with  reasonable  care  might  know, 
that  the  passengers  were  in  the  act  of  alighting. 
Hutchinson   on   Carriers,    Sec.    612,    and   cases   cited. 

The  record  shows  plaintiff  was  an  old  lady  sev- 
enty-six years  of  age  and  weighed  two  hundred 
pounds.  The  verdict  of  the  jury  settles  the  ques- 
tion that  plaintiff  was  not  allowed  a  reasonable  time 
to  disembark,  and  that  she  exercised  reasonable  pru- 
dence in  attempting  to  alight  from  the  train  while 
it  was  still   moving   slowly. 

The  third  assignment  of   error   is,   that   the   Court 
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charged  the  jury  that  it  was  the  duty  of  the  con- 
ductor or  some  agent  or  employee  of  defendant  in 
charge  of  the  train,  if  necessary,  to  assist  plaintiff 
in  making  her  exit.  This  assignment  is  only  a  part 
of  the  instruction  given  on  the  subject.  The  whole 
charge  was,  viz. :  < '  It  was  the  duty  of  defendant 
company  to  use  all  reasonable  care  and  diligence  for 
her  safety  while  on  and  getting  off  of  the  train, 
and  to  giv^  a  reasonable  time,  on  arriving  at  the 
depot  in  Greeneville,  to  alight  from  the  train  in 
safety,  and  it  was  the  duty  of  the  company,  or 
some  agent  or  employee  of  defendant  in  charge  of 
the  train,  to  see  that  sufficient  time  was  given  for 
that  purpose,  and,  if  necessary,  to  assist  her  in 
making   her   exit. ' ' 

We  think  that,  in  the  connection  given,  there 
was  no  error  in  the  charge.  Other  assignments  were 
considered  orally  and  overruled.  There  is  no  error, 
and   the   judgment   is   affirmed. 
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White  v.  Sharpe. 

{Knoxville,      November    17,    1896.) 

1.  Homestead.    Does  not  pass  under  partUlon  sale. 

Homestead  of  minor  defendants  does  not  pass  under  a  sale  of  the 
premises  for  partition,  when  the  bill  fails  to  disclose  the  ex- 
istence of  such  homestead  rig'ht,  or  any  purpose  to  sell  it,  and 
does  not  tender  any  issue  as  to  the  right  or  advisability  of  its 
sale.  The  purchaser  takes  the  land,  in  such  case,  subject  to 
the  homestead  right.     (Post,  pp.  34-^.) 

2.  Same.    Not  defeated  by  an  allowance  out  of  proceeds  of  a  sale  for 

partition. 

The  right  of  the  minor  defendants  to  homestead  in  kind,  out  of 
lands  sold  for  partition,  cannot  be  defeated  by  an  order  of  the 
Court,  made  after  the  sale,  allowing  them  the  value  of  the 
homestead  out  of  the  proceeds  of  the  sale.  Such  allowance 
operates  as  appropriation  to  the  purchaser's  benefit  of  funds 
belonging  to  the  minors  themselves  and  to  other  parties.  {PosU 
p.  39.) 


FBOM   CLAIBOBNE. 


Appeal  from  Chancery  Court  of  Claiborne  County. 
H.   G.    Kyle,  Ch. 

Hughes  &  Davis,    H.    M.    Carr,    and  Washburn, 
Pickle  &  Turner  for   White. 

James  6.  Rose  and  Rogers  &  Rogebs  for  Sharpe. 

14  F— 3 
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McAltster,  J.  The  question  presented  in  this 
record  is  whether  a  certain  homestead  right  passed 
by  the  sale  of  the  property  in  a  former  partition 
proceeding.      The   facts  may   be   briefly   stated. 

'eToseph  White  died  intestate  in  Claiborne  County, 
in  1880,  leaving  a  widow  and  nine  children  surviv- 
ing him.  The  intestate  died  seized  in  fee  of  three 
tracts  of  land  situated  in  Claiborne  County,  one  of 
which  was  known  as  the  *'home  tract."  The  widow 
died  in  1883  without  any  allotment  of  dower  having 
been  made  to  her,  but  leaving  minor  children  en- 
titled to  homestead  in  said  lands.  In  March,  1884, 
two  of  the  adult  children,  who  had  purchased  the 
interest  of  their  sister,  Mrs.  Gibson,  in  said  lands, 
filed  their  bill  in  the  Chancery  Court  of  Claiborne 
County  against  their  six  minor  brothers  and  sisters, 
seeking  a  sale  of  said  three  tracts  of  land  for  par- 
tition. It  appears  that  these  three  minors  were  all 
served  with  process  and  were  represented  by  a  guard- 
ian ad  litem  in  answering  the  bill.  The  bill  in  this 
case  alleged  all  jurisdictional  facts  which  are  neces- 
sary to  authorize  a  sale  of  the  land  for  partition. 
Such  proceedings  were  had  that  the  Chancellor  or- 
dered a  sale  of  the  lands,  and  at  such  sale  the  de- 
fendant, Sharpe,  became  the  purchaser  of  the  home 
tract  at  the  price  of  $6,941,  which  he  paid,  and 
title  was  divested  out  of  the  other  parties  and  vested 
in   said   purchaser. 

It  is  conceded  that  the  assignment  of  homestead 
to   the   minor  defendants   was   overlooked   by  the   par- 
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tie?  as  well  as  b}'  the  Chancellor  until  the  land  had 
been  sold  and  the  sale  of  the  home  tract  to  Sharpe 
had  been  confirmed.  It  appears,  however,  at  the 
October  term,  1884,  at  which  the  sale  to  Sharpe 
was  confirmed,  the  Court  ordered  an  instanter  refer- 
ence to  the  Master  to  hear  proof  and  report  whether 
it  would  be  to  the  interest  of  said  minors  to  have 
a  homestead  in  the  lands  of  their  deceased  father 
or  to  have  one  thousand  dollars  set  aside  out  of 
the  funds  arising  from  the  sale  of  the  land,  for 
their  benefit  and  let  the  purchase  stand  and  the  pur- 
chaser take  the  homestead.  The  Master  reported  that 
the  minors  were  entitled  to  homestead  in  these  lands; 
that  they  lived  around  with  their  elder  brothers; 
that  the  land  was  sold  for  more  than  it  would  have 
brought  had  a  homestead  been  reserved,  and  that  one 
thousand  dollars  in  money,  properly  placed  at  interest, 
would  be  of  more  value  to  the  minors  interested 
than  a  homestead  laid  out  to  them  from  the  land; 
the  Chancellor  confirmed  this  report,  and  decreed  that 
out  of  the  funds  arising  from  the  sale  of  the  lands 
the  Master  will  set  aside  the  sum  of  one  thousand 
dollars,  to  be  by  him  loaned  out  for  the  sole  and 
separate   use  of   said   minors,    etc. 

The  present  bill  was  filed  June  19,  1893,  by  the 
defendants  in  the  original  cause,  four  of  whom  had 
in  the  meantime  attained  their  majority,  while  two 
of  the  daughters  were  still  minors.  The  bill  assailed 
the  validity  of  the  decree  in  the  original  proceed- 
ings,  alleged  that  the    assignment    of    the    homestead 
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to  the  minor  defendants  in  money  was  coram  nan 
judice  and  void,  and  sought  to  set  aside  the  sale  of 
the   land   to   Sharpe. 

The  Chancellor  dismissed  the  bill.  The  Court  of 
Chancery  Appeals  affirmed  the  decree  of  the  Chan- 
cellor, except  as  to  the  homestead  claimed  in  the 
pleadings,  and,  in  respect  of  the  homestead,  the  de- 
cree of  the  Chancellor  was  modified,  the  Court  di- 
recting that  a  homestead  be  set  apart  out  of  the 
home  tract  purchased  by  Sharpe  for  Josie  S.  White, 
who  is  a  minor  and  will  not  attain  her  majority 
until  Septeml)er  23,  1901,  and  to  this  end,  as  well 
as  for  an  account  of  the  rents  and  profits  of  the 
homestead,  the .  cause  was  remanded.  The  defendant, 
Sharpe,    appealed   and   has   assigned   errors. 

The  first  assignment  is,  ''that  the  Court  of  Chan- 
cery Appeals  erred  in  decreeing  that,  under  the  bill 
in  the  original  cause,  filed  March  7,  1884,  the  Chan- 
cery Court  at  Tazewell  acquired  no  jurisdiction  over 
the  homestead  rights  of  the  minor  defendants  in  said 
cause. ' ' 

The  second  assignment  is,  *'that  the  Court  of 
Chancery  Appeals  erred  in  holding  that,  under  said 
original  bill  and  the  proceedings  and  decrees  therein, 
the  homestead  rights  of  the  minor  defendants  were 
not  sold  to  and  purchased  by  Sharpe  in  the  price 
of  $6,941  he  bid  and  paid  for  said  home  tract  of 
land." 

The  third  assignment  is,  ''that  the  Court  of  Chan- 
cery  Appeals    erred   in   holding   that   said   Sharpe   bad 
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purchased  said  borne  tract  of  land,  under  the  bills 
and  decrees  in  the  original  cause,  subject  to  the 
homestead  rights  of  the  minor  defendants  in  that 
cause,  and  in  decreeing  that  said  homestead  right  be 
now  assigned,  and  in  directing  the  assignment  thereof 
for  the  benefit  of  said  Jocie  S.  White  until  her 
majority." 

The  fourth  assignment  is  *'that  the  Court  erred 
in  ordering  an  account  of  the  value  of  the  rents  of 
said  homestead  for  the  joint  benefit  of  Emma  S. 
and  Jocie  S.  White  from  June  19,  1893,  to  Feb- 
ruary  23,    1896." 

The  fifth  assignment  is  **that  the  Court  erred  in 
holding  that  under  the  bill,  decrees,  and  proceedings 
in  said  original  cause,  the  homestead  rights  of  the 
minor  defendants  therein  were  not  transferred  from 
the  land  itself  to  the  fund  realized  from  the  sale 
of  the  land,  as  the  Chancery  Court  in  the  original 
cause  held  and  decreed." 

These  several  assignments  of  error  are  cognate^ 
and  present  the  different  phases  of  the  homestead 
presented  in  the  record  and  arising  upon  the  report 
of  the  Court  of  Chancery  Appeals.  They  will  there- 
fore  be   considered   together. 

The  general  question  is  whether  the  Chancery  Court 
in  the  original  cause  had  Jurisdiction  of  the  home- 
stead rights  of  the  minor  defendants — whether  the 
question  \ys&  presented  in  the  pleadings  in  that  case 
so  as  to  have  warranted  the  Chancellor  in  adjudi- 
cating  said   homestead   rights.      Counsel   for   appellant 
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concede  that  the  bill  in  the  original  cause  does  not, 
in  terms,  mention  the  homestead  rights  of  the  defend- 
ants, but  their  'insistence  is  that  the  original  bill 
stated  every  fact,  from  which  the  homestead  rights 
of  the  minor  defendants  therein  were  apparent  on 
the  face  of  the  bill;  that  the  bill  alleged  the  death 
of  Joseph  White  intestate  seized  of  these  lands  in 
fee,  the  descent  cast  on  his  children,  the  death  of 
the  mother,  whereby  her  homestead  rights  inured  to 
the  minor  children,  and  the  minority  of  the  defend- 
ants in  that  case.  It  is  insisted  it  was  not  neces- 
sary to  make  a  specific  mention  of  th^  homestead, 
since  that  fact  was  apparent  from  the  face  of  the 
^ill,  and  that  it  was  not  necessary  to  state  a  legal 
conclusion  in  the  pleadings.  The  Court  of  Chancery 
Appeals  held  that  because  no  mention  was  made  in 
terms  of  the  minor  defendants'  homestead  rights,  the 
Chancery  Court  had  no  jurisdiction  to  sell  that  par- 
ticular  interest   in   the   land. 

We  entirely  agree  with  the  conclusion  reached  by 
the  Court  of  Chancery  Appeals.  Counsel  are  in 
error  in  the  position  so  confidently  assumed  in  ar- 
gument, that,  while  the  homestead  rights  of  the 
minors  were  not  in  terms  specifically  mentioned  in 
the  original  bill,  yet  the  bill  did  state  every  fact 
from  which  the  homestead  rights  of  the  minor  de- 
fendants were  apparent  on  the  face  of  the  bill. 
Upon  the  inspection  of  the  bill  in  the  original 
cause,  we  do  not  find  any  recitation  or  allegation 
that    the    real   estate   therein  described   and   soucrht   to 
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be  partitioned  was  all  the  land  of  which  John  White, 
the  father  of  these  minors,  died  seized  and  possessed. 
There  was  no  disclosure,  therefore,  of  the  homestead 
rights  of  the  minors,  and  certainly  no  intimation  in 
the  bill  that  such  homestead  rights  were  sought  to 
be  sold.  We  hold  that,  in  order  to  warrant  the 
sale  of  the  homestead  so  as  to  conclude  the  rights 
of  minors,  the  bill  must  be  a  proceeding  directly 
for  that  purpose,  in  order  that  an  issue  may  be 
made  in  respect  of  the  right  or  advisability  of  sell- 
ing such  homestead.  The  land  in  this  case  was  sold 
without  regard  to  the  rights  of  homestead,  this  in- 
terest in  the  land  not  having  been  mentioned  in  the 
pleadings  or  decree  of  sale.  But,  after  the  sale 
had  been  confirmed  to  the  purchaser,  upon  motion 
of  the  complainant,  a  reference  was  had  to  the 
Clerk  to  report  upon  the  homestead  rights  of  the 
minors,  and  whether  it  would  be  to  their  interest 
to  have  a  homestead  in  the  lands  of  their  deceased 
father,  or  to  have  one  thousand  dollars  set  aside, 
arising  from  the  sale  of  the  land,  for  their  comfort. 
This  effort  to  cut  off  the  homestead  rights  of  these 
minors  was  wholly  abortive,  since  there  was  no 
pleading  or  issue  that  authorized  such  proceeding, 
and  the  funds  realized  from  the  sale  belonged  to 
the  tenants  in  common. 
Affirmed. 
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*Mason  v.  Paschal. 

{Nashmlle.      February   11,    1896.) 

1.  Wills.    Begruese  of  support  out  of  rents  not  given  for  life,  when. 

The  husband  of  testatrix  is  entitled  to  a  provision  for  his  sup- 
port only  until  her  youngest  daughter  attains  majority,  and 
not  for  his  life,  under  a  will  devising  land  to  the  daughters 
of  testatrix,  to  be  equally  divided  among  them  when  the 
youngest  attains  her  majority,  and  bequeathing  unto  the 
husband  so  much  of  the  rents  and  profits  of  such  real  estate  as 
will  be  a  reasonable  support  for  himself  individually,  the  bal- 
ance to  be  used  for  the  education,  support,  and  maintenance 
of  the  children.     (PosU  pp.  42-46.) 

^Opinion  filed  too  late  for  former  volume.— Rxpobtib. 
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2.  Samr.    Bequest  of  support  out  of  rents  not  siibject  to  debts,  when. 

A  bequest  to  the  husband  of  testatrix  of  so  much  of  the  rents 
and  profits  of  land  devised  to  her  daughters  as  will  be  a  Rea- 
sonable support  for  him  self ,  individually,  until  the  younge&t 
daughter  becomes  of  age,  the  balance  of  such  rents  and  profits 
to  be  used  for  the  education,  support,  and  maintenance  of  the 
daughters,-  cannot  be  subjected  to  the  payment  of  the  debts  of 
the  husband.     {Post,  pp.  46,  47. ) 


FROM    WARREN. 


Appeal  from  Chancery  Court  of  Warren  County. 
Walter  S.    Bearden,    Ch. 

F.    M.    Smith  for   Mason. 

Story  &  Jarvis  and  K.  B.  Price  for  Defendants. 

McAlister,  J.  This  bill  was  filed  in  the  Cir- 
cuit Court  of  Warren  County  to  recover  a  judgment 
upon  a  note,  and  to  subject  to  the  •  satisfaction 
thereof,  the  interest  of  O.  G.  Broyles  in  certain 
lands  conveyed  to  his  children  under  the  will  of  his 
deceased  wife.  The  note  sued  on  was  executed  by 
the  defendant,  O.  G.  Broyles,  to  his  co-defendant, 
Finney  &  Paschal,  proprietors  of  the  Cumberland  Fe- 
male College,  at  McMinnville,  in  settlement  of  an  in- 
debtedness incurred  by  Broyles  in  the  education,  sup- 
port, and  maintenance  of  his  three  daughters  at  said 
school.  The  three  tracts  of  land  mentioned  in  the 
will   were   devised   by   Susan  W.  Broyles   to   her   four 
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daughters,  to  be  equally  divided  among  them  when 
the  youngest  attains  the  age  of  twenty-one  years, 
share  and  share  alike,  but  not  to  be  disposed  of  by 
Chancery  Court,  or  in  any  other  manner,  ^until  that 
time.  The  said  O.  G.  Broyles,  the  husband  of  tes- 
tatrix, was  appointed  testamentary  trustee  or  guardian 
to  manage  the  land  for  said  children.  The  will  then 
provides,  viz.:  '*I  will  and  bequeath  unto  the  said 
O.  G.  Broyles,  so  much  of  the  rents  and  profits 
and  proceeds  of  the  real  estate  herein  bequeathed  to' 
my  children,  as  will  be  a  reasonable  support  for  him- 
self individually,  and  the  balance  of  said  rents,  profits, 
and  proceeds  aforesaid  to  be  used  by  him  for  the 
education,  support,  and  maintenance  of  my  said  chil- 
dren." The  original  bill  seeks  to  subject  the  real 
estate  devised  to  the  daughters  to  the  payment  of 
complainant's  debt,  upon  the  ground  that  said  debt 
was  incurred  for  board  and  tuition  of  said  daughters 
by  the  defendant,  O.  G.  Broyles,  as  their  testament- 
ary guardian.  In  the  event  the  interest  .^  of  the 
daughters  cannot  be  reached,  the  amended  bill  seeks 
to  subject  the  individual  support  of  said  O.  G. 
Broyles,  the  father,  in  the  rents  and  profits  of  said 
lands,  upon  the  ground  that  O.  G.  Broyles  had  as- 
sumed the  payment  of  said  debt  by  the  execution  of 
his  individual  note.  O.  G.  Broyles  admits  that  he 
owes  the  note  individually,  but  denies  that  he  owes 
it  as  guardian  or  trustee.  On  final  hearing,  the 
Chancellor  dismissed  the  bill  so  far  as  it  sought  any 
relief    against   the  daughters   or    their    land.     He   was 
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of  opinion  that  the  defendant,  O.  G.  Broyles,  was 
individually  liable  for  said  debt,  and  pronounced 
judgment  against  him  for  the  principal  and  interest 
of   said   note,    amounting   to   $1,095.13. 

The   Chancellor   was    further    of    opinion    that    the 
said  O.   G.   Broyles  owns   the  usufruct,   rents,   profits, 
and   proceeds  of   the  land   described   in   the   pleadings, 
to    the  extent    of    a    reasonable    support    for    himself 
individually,    and    that    complainant    was    entitled    to 
subject    this    personal    interest    to    the    payment    and 
satisfaction   of   this   decree.      The   cause   was    referred 
to   the   Master,    to   take    proof  and    report,    first,    the  x 
value   of  the   rents  and   profits  of   the  three  tracts  of 
land,  comprising   three  hundred  and  twenty-five  acres, 
devised   to   the   daughters;    second,    what   would    be   a 
reasonable    support    for   O.    G.    Broyles    out    of    said 
rents  and  profits.      The  Master,    in   obedience   to   this 
reference,   reported,   first,   that  $405  would   be   a   rea- 
sonable   rental    value    for    the    three    tracts    of    land; 
second,    that  the   sum   of  $200   per   annum    would    be 
a   reasonable   support  for   said   O.    G.    Broyles  out  of 
said    rents.      The    Chancellor    was    of    opinion,     upon 
the   coming   in   of   said   report,    that   the   value   of   the 
individual   support   of   O.    G.    Broyles,    fixed   at   $200, 
was  not  supported  by  the  proof.      He  thereupon  fixed 
said   support    at    $150   per   annum.      The   Court    then 
appointed  the  Clerk  and  Master  receiver  of   the   lands 
described   in   the   pleadings,   to  collect   the  rentals  and 
apply   them   to   the   payment  of   complainant's   debt. 
The    defendant,     Broyles,    alone    appealed    to     this 
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Clourt,  and  has  assigned  errors.  In  the  view  we 
have  taken  of  the  case,  it  is  only  necessary  to  no- 
tice the  third  assignment,  which  is  as  follows,  namely: 
<*The  Chancellor  erred  in  holding  that  the  support 
bequeathed  to  the  defendant,  O.  G.  Broyles,  by  the 
will  of  his  wife,  could  be  subjected  to  the  payment 
of  said  indebtedness."  We  are  of  opinion  this  as- 
signment  of    error   is   well   taken. 

In  the  first  place,  the  will  expressly  provides  that 
upon  the  arrival  at  age  of  the  youngest  daughter 
the  land  therein  devised  shall  be  equally  divided 
among  the  four  daughters,  share  and  share  alike.  The 
arrival  at  age  of  the  youngest  daughter  is  the  pe- 
riod fixed  for  distribution,  after  which  time  the  land 
is  not  to  be  held  by  the  trustee  for  the  joint  ben- 
efit of  the  children,  but  each  is  to  come  into  pos- 
session of  her  individual  share.  The  will  does  not 
charge  these  individual  shares  with  the  reasonable  sup- 
port of  O.  G.  Broyles,  and  hence, '  upon  the  distri- 
bution,  each  daughter  takes  her  share,  disincumbered 
of  any  charge.  'Yet  the  Chancellor  proceeded  upon 
the  idea  that  O.  G.  Broyles  was  entitled  to  a  sup- 
port  for  life  out  of  the  rents  and  profits  of  these 
lands,  and  he  decreed  that  a  suflSciency  of  said 
rents  should  be  collected  by^  the  receiver  until  com- 
plainant's debt  should  be  discharged.  The  youngest 
daughter  arrived  at  the  age  of  twenty -one  after  the 
appointment  of  the  receiver,  and  the  lands  were  then 
subject  to  division  under  the  will,  but  under  the 
decree     of     the    Chancellor     each     share     is    virtually 
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charged  with  the  support  of  O.  G.  Broyles  for  six 
or  seven  years;  for,  at  the  rate  of  $150  per  an- 
num, it  will  require  that  length  of  time  to  satisfy 
the  decree.  But  we  think  it  clear,  from  the  terms 
of  the  will,  that  it  was  the  intention  of  the  tes- 
tatrix to  create  a  trust  for  the  education,  support, 
and  maintenance  of  her  daughters  until  the  young- 
est should  arrive  at  age,  and  that,  in  the  meantime, 
the  said  O.  G.  Broyles,  who  was  appointed  testa- 
mentary trustee  or  guardian  of  the  children,  should 
be  entitled  to  a  reasonable  support  for  himself  out 
of  the  rents  and  profits  of  said  land.  But  the  claim 
that  this  interest  bequeathed  was  to  O.  G.  Broyles 
for  life,  we  hold  to  be  entirely  unwarrantable,  in 
view  of  the  other  provision  that  upon  the  arrival 
of  the  youngest  daughter  at  age  the  land  in  ques- 
tion shall  be  divided  between  the  four  daughters, 
share  and  share  alike.  All  interest  of  O.  G. 
Broyles   then   ceased. 

The  next  question  is,  whether  or  not  complainant 
is  entitled  to  subject  to  the  payment  of  his  debt 
the  individual  support  of  O.  G.  Broyles,  until  the 
youngest  daughter  arrives  at  age.  We  think  not. 
It  is  obvious  that  O.  G.  Broyles  has  no  alienable  in- 
terest in  this  trust,  and  it  is  not  such  a  property  right 
as  may  be  reached  by  execution  at  law  or  subjected 
by  bill  in  equity.  The  beneficiary  does  not  own 
any  property  in  said  trust,  nor  is  there  any  pro- 
vision for  an  accumulation  of  property.  The  bene- 
ficiary is  entitled   to  a   mere  equity  in   the   rents  and 
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profits — that  is  to  say,  a  support  for  himself.  The 
language  of  the  will  is,  that  ''out  of  the  rents  and 
profits  and  proceeds  of  the  realty,  he  should  apply 
so  much  as  would  be  a  reasonable  support  for  him- 
self individually,  and  the  balance  of  said  rents,  profits, 
and  proceeds,  as  aforesaid,  to  be  used  by  him  for 
the  education,  maintenance,  and  support  of  said 
children. ' ' 

It  is  obvious  that  the  beneficiary  of  this  equity 
may  decline  to  avail  himself  of  the  support  therein 
provided  for  him — in  which  event,  the  entire  rents 
and  profits  must  be  appropriated  to  the  education, 
support,  and  maintenance  of  the  daughters.  A  Court 
of  Equity  would  have  no  power,  in  such  event,  to 
determine  what  would  be  a  reasonable  support,  and 
subject  it  to  the  claims  of  creditors,  whether  the 
beneficiary  had  elected  to  avail  himself  of  the  charge 
of  the  testatrix  or  not.  We  are  of  opinion  that  the 
defendant,  O.  G.  Broyles,  has  no  such  property  or 
alienable  interest  in  this  trust  as  may  be  subjected 
to  the  payment  of  his  debts.  The  decree  of  the 
Chancellor  in  this  respect  is  reversed,  but  in  all 
other   respects   affirmed. 
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Graham  v.  Life  Association. 

{NmKmlle,      March    17,  1896.) 

1.  Evidence.    NoWx  to  prodwie  originals. 

Notice  to  a  party  to  produce  '*  letters,  reports,  and  accounts" 
relating  to  the  subject-matter  of  the  litigation,  is  not  sufficient 
to  require  the  production  of  the  original  books  of  accounts  of 
such  party,  or  the  cards  from  which  they  were  made  up.  {Post, 
p.  54.) 

2.  Same.     Memoi^andum  for  refreshing  ivitness^  memory. 

A  memorandum  taken  by  the  witness  himself,  or  under  his  im- 
mediate direction,  from  original  books  or  papers  made  up  by 
himself,  or  under  his  supervision,  though  not  itself  admissible 
in  evidence,  may  be  used  by  him  in  aid  of  his  independent 
recollection  of  the  transactions  therein  recorded,  when  the 
production  of  the  orig'inals  has  not  been  demanded.  {PosU 
pp.  54,  55.) 

3.  Same.     ExcliLding  written  contract  not  erroneous,  when. 

The  exclusion  of  a  written  instrument,  offered  by  the  plaintiff 
in  an  action  for  malicious  prosecution  to  show  lack  of  indebted- 
ness to  defendant,  and  hence  want  of  probable  cause,  does  not 
constitute  reversible  error,  where  it  appears  indisputably 
that  nothing  had  accrued  or  could  ever  accrue  to  plaintiff  un- 
der such  instrument.     (Post,  pp.  55-60.) 

4.  Same.    Exchisi4yti  of  parol  ei}ldence  contravening  a  vrritten  contro/ct 

not  erroneous. 

The  exclusion  of  parol  evidence  that  contravenes  the  express 
stipulations  of  a  written  contract  between  the  parties  is  not 
erroneous.     (Post,  p.  59.) 

5.  Malicious  Prosecution.     Charge  as  to  probable  cause. 

A  charge  that  the  action  of  malicious  prosecution  lies  onl^  in 
*^  cases  where  a  criminal  accusation  is  made  against  an  inno- 
cent man  with  malice,  and  in  the  absence  of  even  a  fair,  rea- 
sonable probability  that  it  is  true,"  is  not  erroneous  in  its 
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definition  of  probable  cause,  and  is  the  equivalent  of  a  request 
defining  probable  cause  as  *'6uch  facts  and  circumstances 
brought  to  the  mind  of  a  reasonably  prudent  man  as  would 
cause  him  to  believe  in  the  guilt  of  the  accused."   {Post,  p.  60.) 

6.  Same.     Charge  as  to  inaltce. 

A  charge  In  an  action  for  malicious  prosecution,  that  "if  the 
prosecution  was  instituted  for  the  purpose  of  forcing  the  pay- 
ment of  a  debt,  and  not  for  the  purpose  of  bringing  an  offender 
to  justice,  you  would  be  justified  in  finding  that  it  was  mali- 
cious,'* is  not  cause  for  reversal,  though  it  is  not  strictly  ac- 
curate.    (Post,  pp.  60,  61.) 

Case  cited  and  approved:  Morgan  v.  Duffy,  94  Tenn.,  686. 

7.  Same.     Refusal  of  request  not  errw. 

JKefusal  of  the  Court  to  charge  plaintiff's  special  request,  that  if 
a  prosecution  was  originally  instituted  without  malice  and 
upon  probable  cause,  but  was  continued  after  knowledge  of 
facts  rebutting  probable  cause,  that  it  would  be  then  a  pros- 
ecution without  probable  cause  and  with  malice,  is  not  erro- 
neous, when  there  were  no  facts  in  the  case  calling  for  such 
proposition.     {Post,  pp.  61,  62.) 

8.  Same.     Refusal  of  request  as  to  advi4ie  of  counsel  ?iot  erroneous, 

when. 

Refusal  of  the  Court  to  charge  plaintiff's  special  request  that  de- 
fendant in  an  action  for  malicious  prosecution  would  not  be 
protected,  though  he  acted  upon  the  advice  of  counsel,  if  he 
sought  and  obtained  the  advice  for  the  purpose  of  ascertain- 
ing vhether  or  not  it  was  possible  to  scare  or  bluff  the  plain- 
tiff out  of  an  amount  of  money,  is  not  cause  for  reversal, 
when  the  entire  subject  of  the  request  was  fully  covered  by 
the  original  charge.     (Post,  pp.  62-S4. ) 


FROM   DAVIDSON. 


Appeal    in   error  from   Circuit  Court    of    Davidson 
County.      J.    W.    Bonner,   J. 

14  P — I 
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E.  L.  McNeilly,  Nolen  &  Slemons,  and  Bar- 
THELL   &   Keeble   foF   Graham. 

Champion,  Head  &  Bkown,  Pitts  &  Meeks,  and 
Stokes   &   Stokes   for   Life  Association. 

McAlister,  J.  The  plaintiff  commenced  this  suit 
in  the  Circuit  Court  of  Davidson  County  against  the 
Fidelity  Mutual  Life  Association  and  James  M.  Head, 
to  recover  damages  for  an  alleged  malicious  prose- 
cution. There  was  a  verdict  and  judgment  in  favor 
of  the  defendants.  Plaintiff  appealed  and  has  as- 
signed errors.  The  record  discloses  that  from  May 
8,  1893,  to  September  12,  1893,  the  firm  of  Selden 
&  Graham,  composed  of  A.  A.  Selden  and  the 
plaintiff,  James  Graham,  was  the  general  agent  in 
the  State  of  Tennessee  for  the  defendant  insurance 
company,  with  authority  to  solicit  life  insurance,  de- 
liver policies,  collect  premiums,  and  remit  the  same 
to  the  association  at  Philadelphia.  About  October 
10,  1893,  the  defendant  company  caused  the  arrest, 
indictment,  and  prosecution  of  said  agents  on  a  charge 
of  embezzlement.  The  defendants  were  both  acquitted 
of  said  charge,  and  thereupon  plaintiff,  Graham,  in- 
stituted this  suit  against  the  company  and  James  M. 
Head,  its  attorney,  to  recover  damages  for  the 
criminal   prosecution. 

The  fundamental  inquiry  underlying  the  present 
action  is,  whether  at  the  time  the  prosecution 
was  set  on  foot  there  were  such  facts  and  cir- 
cumstances   of     an    incriminating    character    presented 
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to  the  company  as  would  have  generated  in  the 
mind  of  a  reasonable  man  the  belief  that  the  crime 
of  embezzlement  had  been  committed.  In  all  such 
cases  the  real  inquiry  is,  not  whether,  in  point  of 
fact,  the  crime  has  been  committed,  but  whether 
there  existed  reasonable  grounds  to  believe  the  charge 
was  true,  and  was  the  belief  honestly  entertained. 
It  is  a  case,  then,  of  apparent  guilt  as  contradistin- 
guished from  real  guilt,  and  an  honest  belief  of  it 
at  the  time  upon  the  part  of  the  party  prosecuting, 
and  upon  sufficient  grounds  to  warrant  that  belief. 
In  all  such  cases  it  is  well  settled  that  the  want  of 
probable  cause  must  be  expressly  and  substantially 
proved  and  cannot  be  implied.  There  must  also  be 
a  concurrence  of  malice  with  want  of  probable  cause. 
From  the  want  of  probable  cause  malice  may  be  in- 
ferred by  the  jury,  but  from  the  most  express  malice 
there  can  be  no  inference  or  deduction  drawn  of  want 
of  probable  cause.  The  malice  necessary  to  support 
this  form  of  action  is  not  spite  or  malevolence  to- 
wards the  plaintiff,  but  it  means  the  evil  mind  that 
is  regardless  of  social  duty  and  the  rights  of  others. 
These  principles  are  axiomatic,  and  need  no  citation 
of  authorities. 

It  appears  from  the  record  that  the  Fidelity  Mutual 
Life  Association,  of  Philadelphia,  had  been  represented 
in  Tennessee  by  the  said  A.  A.  Selden  prior  to  the 
formation  of  his  partnership  with  the  plaintiff, 
Graham.  At  the  date  of  the  appointment  of  the 
firm   of   Selden  &   Graham   as   general   agents   of   said 
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company  for  the  State  of  Tennessee,  the  said  Selden 
was  delinquent  in  his  accounts  with  the  company  for 
a  considerable  amount,  and  had  represented  to  the 
company  that  his  new  partner,  the  plaintiff,  Graham, 
was  to  pay  for  the  latter 's  interest  in  the  firm  the 
sum  of  $500  in  cash,  and  execute  three  notes  for 
the  sum  of  $500  each,  and  Selden  promised  out  of 
this  money  to  settle  his  indebtedness  to  the  com- 
pany.  It  turned  out  that  Graham,  under  his  private 
contract  with  Selden,  was  to  pay  $600  in  cash,  and 
$1,500  out  of  the  prospective  profits  of  the  business. 
Selden  having  failed  to  settle  with  the  company, 
finally  went  to  the  home  office,  at  Philadelphia,  in 
July,  1893,  and,  after  a  thorough  examination  of 
his  accounts,  admitted  an  indebtedness  to  the  asso- 
ciation amounting  to  $1,738,  and  proposed  to  pay 
it  by  sight  draft  on  Selden  &  Graham,  of  Nashville, 
for  $388.28,  and  a  remittance  of  $1,350  the  follow- 
ing week.  The  draft  by  him  for  $388.28  was  pro- 
tested for  nonpayment,  and  the  only  remittance  made 
was  the  sum  of  $75,  which  was  not  sent  until  Sep- 
tember. We  cannot  doubt,  from  the  facts  disclosed 
in  the  record,  that  Graham  had  knowledge  of  Sel- 
den's  indebtedness   to   the   company. 

It  further  appears  that,  on  September  8,  1893, 
the  general  agent  of  the  company,  one  Boiling,  came 
to  Nashville  for  the  purpose  of  obtaining  a  settle- 
ment of  Selden's  individual  indebtedness  to  the  com- 
pany. While  here,  he  discovered  a  deficiency  also 
in    the    accounts    of    the    new    agency   of    Selden    & 
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Graham.  Boiling  thereupon  demanded  a  settlement 
of  the  firm's  business.  Graham  admitted  that  he 
had  in  his  possession  money  belonging  to  the  asso- 
ciation, but  refused  to  turn  it  over,  claiming  in  an 
indefinite  way,  and  without  specifying  them,  that  he 
had  counter  claims  against  the  association.  Boiling 
having  failed  to  get  a  settlement,  either  of  Selden's 
individual  shortage  or  of  the  firm's  indebtedness, 
revoked  the  authority  given  Selden  &  Graham  as 
general  agents  of  the  company,  and  took  possession 
of  the  office.  Boiling  thereupon  laid  the  matter  be- 
fore Messrs.  Champion,  Head  &  Brown,  general 
counsel  for  the  company,  and  asked  their  advice. 
Counsel  advised  that,  under  the  facts  stated,  the 
funds  collected  were  trust  funds,  and  that  Selden  & 
Graham  were  amenable  to  an  indictment  for  embez- 
zlement, and  that  a  civil  action  would  also  lie  for 
the  recovery  of  the  money.  Counsel  were  instructed 
to  do  whatever  might  be  necessary,  and,  thereupon, 
Boiling  left   the   State. 

Thereafter,  on  October  6,  a  bill  was  filed  in  the 
Chancery  Court  for  the  collection  of  said  deficiency, 
and,  on  October  10,  an  indictment  was  returned  by 
the  grand  jury  of  Davidson  County  against  Selden  & 
Graham,  charging  them  with  embezzlement.  As  al- 
ready stated,  the  plaintiff  was  acquitted  of  the  crim- 
inal charge,  and  brings  this  suit  to  recover  damages 
for  the  wrongful  prosecution.  In  this  brief  state- 
ment we  have  not  undertaken  to  narrate  all  the  facts 
or    to    point    out    all    the    controverted    issues.       The 
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verdict  of  the  jury  has  settled  all  the  disputed  ques- 
tions of  fact,  and  by  every  intendment  they  have 
been  resolved  in  favor  of  the  defendant.  This  mere 
outline  of  the  controversy  is  made  for  a  better  un- 
derstanding of  the  assignments  of  error,  which  will 
now    be   noticed. 

The  first  assignment  of  error  is  that  the  Court 
erred  in  permitting  the  witness,  George  C.  Mitchell, 
over  objection  of  plaintiff's  counsel,  to  read  to  the 
jury  a  statement  purporting  to  be  the  account  be- 
tween the  plaintiff  and  the  defendant  company,  when 
said  statement  was  taken  from  the  original  books 
and  cards  by  others  than  the  witness  himself. 
Counsel  for  plaintiff  states,  in  this  assignment  of 
error,  that  notice  had  been  served  on  defendant  to 
produce  the  original  books  and  cards.  We  find, 
upon  an  examination  of  this  notice,  that  while  it 
does  embrace  letters,  reports,  and  accounts,  there  is 
no  demand  for  the  production  of  the  original  books 
and  cards.  But,  conceding  for  the  purposes  of  this 
assignment,  that  no  notice  was  necessary,  we  are  yet 
of  opinion  that  this  assignment  is  based  upon  an 
erroneous  predicate  in  respect  of  what  transpired  in 
the  trial  Court.  It  assumes  that  the  Circuit  Judsre 
permitted  to  be  read  to  the  jury,  as  original  evi- 
dence, disconnected  with  the  personal  knowledge  of 
the  witness,  a  statement  of  what  is  shown  by  cer- 
tain books  and  cards  without  the  production  of  the 
originals.  This  is  alleged  to  be  erroneous  for  three 
reasons — ^first,    because   the   original   cards   referred    to 
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by  the  witness  are  the  best  evidence,  and  were  de- 
manded of  the  defendant;  second,  because  the  said 
witness  failed  to  identify  the  said  paper  he  read  to 
the  jury  as  a  copy  of  the  cards  and  books  from 
which  it  purports  to  have  been  taken;  third,  be- 
cause a  portion  of  the  items  in  said  statement  were 
taken  from  the  cards  and  books  by  others  than  the 
witness   himself. 

An  examination  of  the  record  will  show  that  the 
Court  did  not  allow  this  statement  to  be  read  to  the 
jury  as  original  evidence,  but  simply  permitted  the 
witness  to  refer  to  it  as  a  memorandum,  to  refresh 
his  recollection.  Moreover,  the  record  shows  that  the 
witness,  Mitchell,  was  the  chief  clerk  of  the  de- 
fendant company,  and  the  original  entries  were  made 
either  by  the  witness  himself  or  by  his  assistant 
bookkeepers  under  his  personal  supervision,  and  were 
based  upon  reports  and  accounts  furnished  by  the 
firm  of  Graham  &  Selden,  and  the  preceding  firm, 
of  which  Mr.  Selden  was  a  member.  In  addition 
to  this,  the  witness  testified  in  respect  of  his  knowl- 
edge of  the  correctness  of  these  accounts.  So  that 
in  no  sense  is  this  a  case  in  which  copies  of  books 
and  accounts  have  been  admitted  as  original  evidence, 
as  assumed  in  the  assignment  of  error.  Greenleaf 
on  Evidence,    Vol.    I.,    Sec.    436,    p.    597. 

The  second  assignment  of  error  is  based  upon  the 
refusal  of  the  Court  to  permit  the  plaintiff  to  in- 
troduce in  evidence  the  individual  contract  between 
A.    A.     Selden    and    the    defendant    association,    made 
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some  time  prior  to  tbe  formation  of  the  firm  of 
Selden  &  Graham,  and  claimed  to  be  in  force  up  to 
the  time  of  the  execution  of  the  Seiden  &  Graham 
contract  with  the  association.  Plaintiff  had  shown^ 
continues  the  assignment,  that  he  had  purchased  a 
one-half  interest  in  all  contracts  which  Selden  had 
with  the  association,  and  that  the  same  was  made 
with  the  knowledge  and  approval  of  the  association. 
Defendant  objected  to  this  evidence  because  it  was 
an  offer  to  prove  a  contract  between  Selden  and  the 
insurance  company  prior  to  the  existence  of  the  con* 
tract  between  Selden  &  Graham  and  the  company. 
It  is  insisted  this  ruling  was  erroneous,  for  the  reason 
that  plaintiff,  Graham,  had  not  only  shown  that  he 
had  purchased  a  one-half  interest  in  all  of  Selden's 
interests,  but,  that  prior  to  the  time  Boiling,  the 
superintendent,  came  to  Nashville  and  the  dissolution 
of  the  Selden  &  Graham  agency,  he  had  fully  com- 
municated to  the  association  the  nature  of  the  pur- 
chase he  had  made  from  Selden,  and  had  demanded 
from  the  association  an  accounting  for  that  which  he 
had   purchased. 

The  individual  contract  between  Selden  and  the  de- 
fendant company,  was  entered  into  prior  to  the  for- 
mation of  the  firm  of  Selden  &  Graham,  and  was 
supplanted  by  the  new  contract  entered  into  between 
Selden  &  Graham  and  the  defendant  association.  It 
was  shown  in  proof  that  Selden,  during  the  pendency 
of  his  individual  contract  with  the  company  as  gen- 
eral  agent,  and  also  while  subagent,    had   become   in- 
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debted  to  the  company  in  the  sum  of  $1,738,  for 
money  misappropriated  by  him.  This  indebtedness 
was  due  and  unsettled  at  the  date  of  the  formation 
of  the  firm  of  Selden  &  Graham,  who  became  gen- 
eral agents  for  the  company  in  the  State  of  Ten- 
nessee. About  the  time  this  firm  entered  into  its 
contract  with  the  company,  the  members  made  a 
private  contract  with  each  other,  by  the  terms  of 
which,  Oraham,  for  a  one-half  interest  in  said  firm, 
paid  to  said  Selden  the  sum  of  $500  in  cash,  and 
stipulated  to  pay  the  further  sum  of  $1,500  out  of 
the  profits   of  the   business. 

The  contention  of  Graham  is,  that,  under  his 
private  contract  with  Selden,  he  acquired  a  one-half 
interest  in  the  renewal  commissions  of  Selden^  s  indi- 
vidual contract  with  the  company,  and  that  it  was 
error  for  the  Circuit  Judge  to  exclude  from  the 
consideration  of  the  jury  the  individual  contract  of 
Selden  with  the  company,  which  would  show  the 
extent  of  Graham's  interest  in  said  contract.  It 
should  be  remarked  in  this  connection,  that  when 
Boiling  came  to  Nashville  for  a  settlement  of  Sel- 
den's  shortage,  and  accidentally  discovered  a  deficiency 
in  the  accounts  of  Selden  &  Graham,  the  latter 
admitted  that  he  had  in  his  hands  funds  belonging 
to  the  company,  but  undertook  to  set  up  a  counter- 
claim  against  the  company. 

On  the  trial,  Graham  undertook  to  establish  his 
counterclaims  in  two  ways:  (1)  By  proof  of  trav- 
eling   expenses    and    other   items   incident    to   running 
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the  business,  which  the  contract  of  Selden  &  Graham 
with  the  association  expressly  provided  should  be 
borne  by  the  agency;  (2)  plaintiff  offered  to  prove 
by  Selden  the  estimated  value  of  his  renewal  interests 
in  policies  underwritten  by  them  as  general  agents. 
The  Circuit  Judge  sustained  the  exception  of  defend- 
ants'   counsel,    and   excluded   this   evidence. 

In  this  we  think  there  was  no  error.  These  re- 
newal interests  were  wholly  speculative,  and  contin- 
gent upon  the  duration  of  the  policies  for  eight 
years  and  the  continuation  of  plaintiff's  agency.  The 
Circuit  Judge,  however,  held  that  <<  plaintiff  would 
be  entitled  to  show,  at  the  time  a  demand  for  set- 
tlement was  made  upon  him  and  refused,  that  Mr. 
Selden  had  in  the  hands  of  the  company  money 
actually  to  his  credit  on  account  of  renewal  commis- 
sions, and  that  there  was  nothing  due  from  Mr. 
Selden  to  the  company,  or,  at  least,  there  was  a 
balance  due  him  after  paying  off  his  shortage  to  the 
company,  but  that  the  simple,  estimated  value  of 
renewal  interests,  calculated  upon  the  principle  of 
insurance  average  —  namely,  the  value  to  the  agent 
of  possible,  contingent,  or  uncertain  renewals — cannot 
be  brought  up  as  an  offset  in  this  cause."  This 
ruling  was  not  only  proper,  but  the  proof  shows 
that  there  was  nothing  due  Selden  on  the  tenth  of 
September,  1893,  when  the  company  demanded  a 
settlement.  On  the  contrary,  the  testimony  conclu- 
sively shows  that  Selden  was  indebted  to  the  com- 
pany  in   the   sum   of   $1,738,   and   the  firm  of  Selden 
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&  Graham  had  not  accounted  for  funds  amounting 
to  $683.  The  contract  between  Selden  &  Graham 
and  the  association  expressly  provides  that  the  value 
of  renewal  commissions  is  fixed  according  to  the 
length  of  time  the  policies  have  been  in  force,  and 
no  value  is  fixed  upon  a  renewal  interest  in  any 
policy  until  it  has  been  in  force  at  least  one  year, 
and  the  renewal  premium  actually  paid,  and  the  proof 
in  this  cause  seems  to  indicate  that  no  renewal  com- 
missions could  have  been  due  Selden  until  November 
S,  1893,  which  was  several  months  after  the  agency 
of  Selden  &  Graham  had  terminated.  There  is 
proof  in  the  record  tending  to  show  that  the  re- 
newal commissions  upon  the  policies  alive  September 
18,  1893,  date  of  dissolution  of  the  agency,  would 
scarcely  liquidate  the  interest  upon  the  aggregate 
amount  of  indebtedness  due  from  these  several  agen- 
cies. It  having  been  shown  that  Selden  had  no  in- 
terest in  said  several  agencies,  there  was  no  error 
in  disallowing  the  introduction  of  the'  Selden  con- 
tract, nor  was  there  error  in  the  action  of  the  trial 
Judge  excluding  the  testimony  of  Selden  to  the  ef- 
fect that  after  the  delivery  of  a  policy  the  agent 
had  actually  earned  his  renewal  commissions,  for  the 
reason  that  such  a  statement  contravened  the  express 
stipulations  of  the  contract  with  Selden  &  Graham, 
already  quoted,  which  provide  that  the  renewal  com- 
mission is  not  earned  until  the  policy  shall  have 
been  in  force  one  year,  and  the  second  year's  pre- 
mium  shall   have   been   paid.      This   disposes,   substan- 
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tially,  of  all  material  assignments  of  error  in  re- 
spect of  the  rulings  of  the  Court  upon  questions  of 
evidence. 

The  first  assignment  upon  the  charge  is  that  the 
Judge  erred  in  the  following  instruction:  ''This 
action  is  only  intended  to  apply  to  cases  where  a 
criminal  accusation  is  made  against  an  innocent  man 
with  malice,  and  in  the  absence  of  even  a  fair,  rea- 
sonable probability  that  it  is  true.^'  The  contention 
of  plaintiff  is  that  the  Court  should  have  charged 
that  it  was  only  "such  facts  and  circumstances 
brought  to  the  mind  of  a  reasonably  prudent  and 
cautious  man  as  would  cause  him  to  believe  in  the 
guilt  of  the  accused,''  that  would  operate  as  a  jus- 
tification for  a  wrongful  prosecution,  and  not  a  "fair, 
reasonable  probability  of  its  truth."  It  is  not  per- 
ceived wherein  the  charge  given  was  less  favorable 
to  plaintiff  than  the  instruction  counsel  claim  ought 
to  have  been  given.  The  charge,  as  given,  was  cor- 
rect, and  if  counsel  desired  any  explanation  or  a 
charge  upon  a  different  aspect  of  the  facts,  it  should 
have   been   formulated   and   presented   to   the  Court. 

The  next  assignment  necessary  to  be  noticed  is 
that  the  Court  charged  that  "malice  may  be  inferred 
from  the  want  of  probable  cause,  but  this  is  not  a 
presumption  of  law  nor  a  necessary  presumption.  It 
is  a  mere  inference  of  fact,  which  you  may  or  may 
not   make,    as   the   circumstances   require." 

The  criticism  of  appellant  is  more  especially  di- 
rected  to   the   following    paragraph    from    the   charge^ 
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which  was  given  by  the  Circuit  Judge  in  connection 
with  his  explanation  of  the  term  malice,  to  wit: 
<»If  this  prosecution  was  instituted  for  the  purpose 
of  forcing  the  i)ayment  of  a  debt,  and  not  for  the 
purpose  of  bringing  an  offender  to  justice,  you  would 
be  justified  in  finding  that  it  was  malicious."  Plain- 
tiff claims  that  this  instruction  was  erroneous,  for 
the  reason  that  it  left  the  inference  of  malice  to 
the  jury,  whereas,  if  it  appears  that  the  prosecution 
was  for  the  purpose  of  coercing  the  payment  of  a 
debt,  malice  will  be  inferred  as  a  presumption  of 
law.  Counsel  cite,  in  support  of  this  contention, 
the  case  of  Mat'gan  v.  Duffy^  10  Pickle,  in  which 
it  was  said,  viz.:  ** Actual  malice,  in  the  sense  of 
ill  will  or  personal  hatred,  need  not  be  shown. 
Any  improper  motive  is  suflicient  to  constitute  legal 
malice,  and  malice  will  be  inferred  when  the  object 
of  the  prosecution  is  to  enforce  the  payment  of  a 
debt."  While  this  instruction  was  not  strictly  ac- 
curate, we  think  the  jury  must  have  understood  from 
the  charge  of  the  Court,  that  a  suit  instituted  for 
no  other  purpose  than  the  collection  of  a  debt  was 
a  malicious  suit,  and  the  objection  to  the  charge  is 
therefore  hypercritical,  and  the  error  not  reversible. 
The  next  assignment  of  error  is  based  upon  the 
refusal  of  the  trial  Judge  to  give  the  following  in- 
struction to  the  jury,  submitted  by  plaintiff's  counsel, 
to  wit:  ''That  if  defendants  believed  that  the  plain- 
tiff was  guilty  at  the  time  the  prosecution  was  in- 
stituted,   but    that    afterwards,    and    before   the   trial, 
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they  believed,  or  subsequent  to  the  finding  of  the 
indictment  facts  were  brought  to  their  knowledge 
which  would  cause  a  reasonable  and  prudent  man  to 
believe,  that  the  plaintiff  was  not  guilty,  and  that 
they  then  continued  to  prosecute  him,  the  prosecu- 
tion so  continued  is  without  probable  cause,  and  from 
such  want  of  probable  cause  the  jury  would  be 
warranted  in  inferring  malice."  We  find  no  evi- 
dence in  the  record  that  warranted  such  a  charge, 
and,  hence,  the  request  was  a  mere  abstraction, 
which   was    properly   refused. 

The  fourteenth  request  submitted  by  counsel  for 
plaintiff  was,  viz.:  ^'That  if  the  jury  find  that  the 
defendant  association  sought  the  advice  of  Mr.  Head 
for  the  purpose  of  ascertaining  whether  or  not  it 
was  possible  to  scare  or  bluff  the  plaintiff  out  of 
any  amount  of  money,  that  advice  of  counsel,  so 
sought,  is  not  sought  in  good  faith,  and  is  not 
available  as  a  defense."  We  think  the  instructions 
of  the  Court,  in  his  general  charge  on  the  subject 
of  advice  of  counsel,  fully  and  accurately  covered 
the  law  on  the  subject.  He  said,  viz.:  *«If  you 
should  find  that  before  beginning  any  criminal  pros- 
ecution, defendant's  agent,  S.  C.  Boiling,  consulted^ 
in  good  faith,  James  M.  Head,  in  his  capacity  as 
an  attorney  and  counselor,  giving  to  said  Head  a 
full,  true,  and  complete  statement  of  all  material 
facts  within  his  knowledge,  and  you  also  find  there 
were  no  other  material  facts  relative  to  the  matter 
which   the   defendant   might    have   ascertained    by    the 
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exercise  of  reasonable  diligence,  and  if  you  further 
find  that  after  considering  all  the  facts,  so  submitted, 
Mr.  Head  advised  defendant's  agent  that  the  offense 
of  embezzlement  had  been  committed  by  plaintiflf, 
James  Graham,  and  if  you  further  find  that  this 
advice  of  counsel  was  warranted  by  the  law  gov- 
erning and  defining  embezzlement  (as  hereafter  to  be 
given  in  charge),  and  if  you  further  find  that  this 
advice  was  accepted  and  acted  on  in  good  faith,  and 
under  an  honest  belief  of  the  plaintiff's  guilt,  such 
advice,  thus  sought  and  acted  upon,  would  be  suffi- 
cient evidence  of  probable  cause,  so  far  as  the  in- 
surance company  is  concerned,  and  in  the  case  just 
supposed   you   should   find   in   its   favor. 

* 'Again,  if  Mr.  Head,  after  his  employment  as  at- 
torney, did,  as  the  authorized  representative  of  the 
company  in  that  matter,  submit  to  the  Attorney - 
general  for  the  county  of  Davidson,  in  good  faith, 
a  full,  ti-ue,  and  complete  statement  of  all  material 
facts  within  the  knowledge  of  the  company's  agent 
and  himself,  and  if  you  find  there  were  no  other 
material  facts  relating  to  the  matter  which  he  or 
the  defendant  company  might  have  ascertained  by 
the  exercise  of  reasonable  diligence,  and  if  you 
further  find  that,  after  considering  all  the  facts  so 
submitted,  the  Attorney-general  advised  the  indict- 
ment of  plaintiff  upon  the  charge  of  embezzlement, 
and  that  this  advice  was  warranted  by  the  law  gov- 
erning and  defining  embezzlement  (hereafter  to  be 
given    in    charge),   if    you    find    that  the  advice   was 
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accepted  and  acted  upon  by  both  defendants,  in  good 
faith  and  under  an  honest  belief  of  plaintiff's  guilt, 
this  would  be  sufficient  evidence  of  probable  cause, 
and,  in  the  case  just  supposed,  you  should  find  for 
both    defendants. ' ' 

We    find    no    reversible    error   in   the   record,    and 
the  judgment    is   therefore  affirmed. 
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Moore  v.    Sharp. 

{Nashville.       December   23,    1896.) 

1.  CiBcuiT  Court.    Exercises  judicial  functions  in  determining  con- 
test for  office  of  Sheriff. 

The  Circuit  Court,  in  determining  an  election  contest  involving 
the  oj9ice  of  Sheriff,  does  not  sit  as  a  special  tribunal,  but  as  a 
Court  in  the  exercise  of  its  judicial  functions.     {Post,  pp.  66-€8.) 

Code  construed:  H  1308,  1309  (S,);  U  1097,  1098  (M.  &  V.);  §J  888, 
889  (T.  &  S.). 

Cases  cited  and  approved:  Dodd  v.  Weaver,  2  Sneed,  669. 
Cited  and  distinguised:  Ex  parte  Chad  well,  1  Tenn.  Ch.,  96;  Wade 
V.  Murray,  2  Sneed,  50. 

3.  Appeal.     Lies  from  Judgment  in  contested  election  case. 

And  an  appeal  lies  from  the  judgment  of  the  Circuit  Court  in  a 
case  of  contested  election  over  the  office  of  Sheriff.  (Post,  pp. 
66-70.) 

Code  construed:  U  4879,  4891  (S.);  U  3864,  3876  (M.  &  V.);  J§  3147, 
3159  (T.  &  S.) 

Cases  cited  and  approved:  Dodd  v.  Weaver,  2  Sneed,  669;  Black- 
burn V.  Vick,  2  Heis.,  377;  Lewis  v.  Watkins,  3  Lea,  179;  Boring 
i;.  Griffith,  1  Heis.,  456. 

Cited  and  distinguished:  Wade  v.  Murray,  2  Sneed,  50;  Ex  parte 
Chad  well,  2  Tenn.  Gh.,  96. 


FROM     DAVIDSON. 


Appeal    in     error    from     First     Circuit     Court    of 
Davidson    County.       J.    W.    Bonner,    J. 

14  P— 5 
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J.  H.  AcKLEN,  Smith  &  Maddin,  Granbery  & 
Marks,    and   M.    W.    Allen,    for   Moore. 

Barthell  &  Keeble,  John  Allison,  and  Ham- 
ilton  Parks,    for   Sharp. 

Beard,  J.  This  is  a  contested  election  case,  in- 
volving  the  office  of  Sheriff  of  Davidson  County. 
The  contest  proceedings  were  instituted  in  the  Cir- 
cuit Court  of  that  county,  and  the  contestant's  pe- 
tition was  there  dismissed  after  a  trial  upon  the 
merits.  From  this  judgment  of  dismissal  he  has 
brought  this  case,  by  a  broad  appeal,  to  this  Court. 
The  cause  is  now  presented  to  us,  upon  a  motion 
of  the  contestee,  to  dismiss  this  appeal,  which  is 
rested  upon  two  grounds:  First,  that  there  is  no 
statute  authorizing  iin  appeal  in  this  case;  second, 
that  even  if  an  appeal  is  warranted,  it  cannot  be 
taken,  as  contestant  has  attempted  to  do  in  this  case, 
upon   the   pauper   oath. 

It  is  proper  to  say  that  the  attorneys  for  con- 
testee frankly  admit  that  if  the  first  contention  is 
against  them  that  they  place  little,  if  any,  reliance 
on  the  second  and  last;  in  fact,  it  is  practically 
abandoned  in  the  brief  submitted  by  them.  They 
earnestly  urge,  however,  that  their  first  insistence  is 
well  taken.  This  insistence  rests,  as  we  understand 
from  the  argument,  upon  the  ground  assumed  by 
them,  that  the  Circuit  Court,  in  disposing  of  this 
contest,  was  sitting  as  a  special  tribunal,  and  was 
not   at   the   time   in   the   exercise  of   its   judicial   func- 
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tions.  This  must  be  true  to  bring  this  case  within 
the  principle  recognized  by  Chancellor  Cooper  in  Eac 
parte  Chadwell^  1  Tenn.  Chy.,  96,  and  applied  by 
this  Court  in  Wade  v.  Murray^  2  Sneed,  50.  This 
is  the  pivotal  point,  so  far  as  the  present  question 
is   concerned. 

Under  the  head  of  *' Contested  Elections"  are  to 
be  found  the  provisions  of  the  Code  fixing  the  ju- 
risdiction for  the  trial  of  various  election  contests. 
Only  two  of  these  need  be  examined,  and  they  will 
be  placed  in  juxtaposition,  as  we  think  they  serve 
materially  to  throw  light,  one  on  the  other.  Sec- 
tion 1097  (M.  &  V.)  of  the  Code  provides  that 
''the  County  Court  is  authorized  to  hear  and  deter- 
mine all  cases  of  contested  elections  of  Justices  of 
the  Peace,  Constables,  County  Trustees,  County  Reg- 
isters, County  Court  Clerks,  County  Surveyors,  or 
Rangers,"  while  §1098  provides  for  contests  with 
regard  to  the  office  of  Sheriff,  among  other  officers. 
It  is  in  these  words:  ''The  Circuit  Court  hears  and 
determines  all  contests  of  the  election  of  Sheriflf  .   .   ." 

It  will  thus  be  seen  that  the  terms  used  in  con- 
ferring jurisdiction  upon  these  two  Courts,  to  try 
such  contests  as  might  arise  over  the  various  offices 
named  in  the  two  sections,  are  in  every  respect 
equivalent.  The  County  Court  is  to  "hear  and  de- 
termine" such  contests  as  the  Legislature  has  seen 
proper  to  submit  to  its  jurisdiction,  while  the  Cir- 
cuit Court  "hears  and  determines  all  contests"  which 
are    within    the    letter    of    the    statute    conferring    its 
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jurisdiction.  Not  only  is  this  clear,  but  we  think 
it  equally  free  from  doubt,  that  this  jurisdiction  is 
conferred  on  these  respective  Courts  as  Courts,  and 
not  as  special  tribunals  without  judicial  functions, 
and  that  when  either  entertains  a  case  of  contest, 
within  the  limits  of  its  statutory  jurisdiction,  it  does 
so  as  a  judicial  tribunal,  and  that  its  judgment  in 
such  a  case  is  subject  to  review,  as  is  its  judgment 
in  any  controversy  involving  property  or  other  rights. 
At  least  such  has  been  the  ruling  of  this  Court  as 
to  contests  instituted  under  §  1097  in  the  County 
Court. 

Dodd  V.  We(wer^  2  Sneed,  668,  was  a  case  of 
a  contested  Constable's  election,  and  it  was  there 
argued,  as  it  is  here,  that  the  judgment  of  the 
County  Court  was  final  and  conclusive  upon  the  par- 
ties. To  this  contention  this  Court  said:  '*It  is 
made  the  duty  of  the  Court  to  hear  proof  and  de- 
cide the  case  upon  evidence.  The  return  of  the 
Sheriff  is  not  conclusive,  but  merely  2>rlma  faeif 
evidence  of  the  right  to  the  olBce;  and  the  function 
of  the  County  Court  is  not  ministerial,  but  judicial, 
as  it  relates  to  a  matter  in  litigation.  3  Kent's 
Com.,  365;  3list/iHr.sf  v.  Waite,  Burr,  1259.  As  to 
the  nature  of  the  subject  in  contest,  the  office  is  an 
incorporeal  right,  and  it  consists  in  tlie  right  to  ex- 
ecute a  public  trust  and  to  take  the  emoluments  be- 
longing to  it.  3  Kent's  Com.,  362.  Now,  if  the 
County  Court  erroneously  decided  against  the  i:)erson 
entitled   to  the  office,    it   is  an   injury   to  private  right 
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for  which  there  ought  to  be  a  remedy.  The  remedy 
is  to  be  found  in  the  Circuit  Court.  That  Court 
possesses  a  general  revisory  jurisdiction  over  all  in- 
ferior Courts.  .  .  .  The  Court  cannot  be  closed, 
but  must  be  open  to  the  injured  party,  who  is  en- 
titled to  remedy  by  due  course  of  law.  Const., 
Art.  I.,  Sec.  17."  The  Court,  in  that  case  con- 
cluded, therefore,  that  the  judgment  of  the  County 
Court  in  such  a  contest  was  not  final,  but  was  sub- 
ject to  revision,  upon  the  facts  and  the  law,  by 
virtue  of  the  provision  of  Ch.  99  of  the  Acts  of 
1844,  carried  into  the  M.  &  V.  Code  at  §3864, 
which  is  in  these  words,  to  wit:  ^'Any  person  dis- 
satisfied with  the  sentence,  judgment,  or  decree  of 
the  County  Court  may  pray  an  appeal  to  the  Cir- 
cuit Court  of  the  county,  unless  it  is  otherwise  ex- 
pressly provided  by  this  Code."  This  view  has  been 
recognized  as   sound   in   2   Heis.,  377;    3   Lea,    179. 

With  regard  to  a  contest  in  the  Circuit  Court 
over  the  oflSce  of  Sheriff,  it,  as  do  these  statutory 
contests  before  the  County  Court,  involves  every 
element  of  a  lawsuit.  It  is  begun  by  giving  notice 
to  the  contestee  of  the  purpose  to  contest,  and  it  is 
a  litigation  between  two  parties — private  individuals — 
as  to  the  right  to  exercise  the  functions  and  enjoy 
the  emoluments  of  the  oflSce  {Boiling  v.  Griffith^  1 
Heis.,  456),  and  it  is  determined  upon  evidence  as 
to  facts  and  a  consideration  of  questions  of  law 
arising  thereon,  as  is  any  other  legal  controversy. 
In   such   a   case,    as   in   Dodd    v.     Weaver^    supra^    the 
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right  asserted  is  an  incorporeal  one,  and  it  is  enforced 
by  a  civil  proceeding.  This  being  so,  we  think  no 
sound  reason  can  be  suggested  why  the  defeated 
party  has  not  a  right  to  avail  himself  of  an  appeal 
to  this  Court  in  view  of  the  terms  of  §  38.76  of 
the  M.  &  V.  Code,  which  is  as  follows:  ''Any  one 
or  more  of  the  parties  to  a  judgment  or  decree  may 
pray  and  obtain  an  appeal  therefrom,  the  judgment 
remaining  in  full  force  against  such  of  the  parties 
as   do   not   appeal." 

This  Court  has,  as  is  conceded  by  contestee,  con- 
sidered upon  appeal  a  number  of  cases  of  contest 
over  the  office  of  Sheriff,  but  it  is  said  this  involved 
simply  questions  of  law  and  not  a  rehearing  on 
the  merits.  This,  however,  is  not  a  sufficient  answer 
to  the  authority  of  those  cases.  The  only  way  to 
avoid  their  effect  is  to  maintain  the  position  assumed 
by  the  contestee,  that  is,  that  the  Circuit  Court  in 
such  a  case  is  a  special  tribunal,  and  does  not  ex- 
ercise judicial  authority.  If  it  does  not,  then  its 
errors  of  law  can  no  more  be  corrected  upon  appeal 
than   its   errors   of   fact. 

These  general  observations  show  the  inapplicability 
of  Wade  v.  Murray^  2  Sneed,  60,  and  kindred  cases. 
That  case  was  a  contest  over  the  office  of  Attorney- 
general.  Under  the  statute,  the  Chancellor  was  em- 
powered to  try  it.  He  was  constituted  a  special 
officer  for  this  purpose.  His  finding  constituted  no 
part  of  the  records  of  the  Chancery  Court,  but  it 
was   sufficient  that    it    be    certified    to    the    Governor 
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for  his  action.  In  view  of  these  peculiarities,  it  was 
properly  held  that,  in  the  absence  of  statutory 
authority,  this  Court  had  no  supervisory  power  over 
his   findings. 

It  follows   that   the   motion   to   dismiss   is  not  well 
taken,    and    must   be   overruled. 
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RoBB    V.    Cherry. 

{Nashville.      December   23,    1896.) 

1.  Supreme  Court.     Suataiiis  judgment  upon  Judge's  general  find- 

ingSy  when. 
A  judgment  pronounced  by  the  Circuit  Judge  in  g-eneral  terms, 
and  without  any  request  for  a  specific  written  finding,  will 
not  be  disturbed  by  this  Court,  if  there  is  material  evidence  to 
support  any  theory  upon  which  the  judgment  can  be  legiti- 
mately rested.     {Post,  p.  75.) 

Case  cited  and  approved:  Brooks  v.  Paper  Co.,  94  Tenn.,  701. 

2.  Detinue.    Maintainable,  wJien, 

Plaintiff  in  an  action  of  detinue  must  have  at  the  commencement 
of  a  suit  a  general  or  special  property  in  the  subject-matter 
and  the  right  to  its  immediate  possession.     {Posty  p.  76.) 

m 

3.  Same.     Outstanding  title  a  good  defense. 

Defendant  in  detinue  may  defeat  the  plaintiff's  recovery  by  proof 
that  the  right  of  property  and  possession  is  outstanding  in  a 
third  person.     {Post,  pp.  76,  77.) 

Cases  cited  and  approved:  McPerrin  v.  Perry,  1  Sneed,  313;  Par- 
ham  V.  Riley,  4  Cold.,  9;  Collier  u  Year  wood,  5  Bax.,  581. 

4.  Same.     Not  maintainable,  wTien. 

Detinue  will  not  lie  against  one  who  obtained  possession  of  the 
property  in  a  lawful  manner,  and  has  been  guilty  of  no  tortious 
conversion  or  wrongful  detention,  but  who  had,  prior  to  the 
commencement  of  the  action  and  before  demand  made,  without 
knowledge  of  the  plaintiff's  claim,  and  in  good  faith,  trans- 
ferred the  property  to  another,  and  thereby  lost  possession 
and  the  right  of  control  over  it.     {Post,  pp.  77-81.) 

Cases  cited  and  approved:  Haley  v.  Rowan,  .^  Yer.,  301;  Hunter 
V.  Sevier,  7  Yer.,  134;  41  Ala.,  167;  39  Miss.,  484;  10  Ired.,  429. 

5.  Estoppel.    Of  mortgngm'  by  act  of  his  attorney. 

A  mortgagor  whose  attorney,  after  the  foreclosure  of  the  mort- 
gage, borrows  the  abstract  of  title  furnished  by  her  to  the 
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mortgagee  from  a  purchaser  of  a  portion  of  the  land,  with 
promise  to  return  it,  is  estopped  to  assert  title  thereto  in  an 
action  of  replevin  for  its  recovery.     [Post,  PP*  77,  78. ) 

6.  Abstract  op  Title.     Goes  to  grantee. 

An  abstract  of  title  furnished  by  the  owner  of  real  property, 
with  a  view  to  its  sale  or  mortgage,  follows  the  title  and  be- 
comes  the  property  of  the  purchaser,  as  a  part  of  his  muni- 
ment of  title,  unless  an  express  contract  is  made  by  the  parties 
to  the  contrary.     {Post,  pp,  77,  78. ) 


FROM     DAVIDSON. 


Appeal  in  error  from  First  CSrcuit  Court  of  David- 
son County.      J.    W.    Bonner,    J. 

J.    P.    Helms   for   Robb. 

A.    N.    Grisham   for   Cherry. 

McAlister,  J.  This  is  an  action  of  detinue  to 
recover  the  possession  of  an  abstract  of  title  to  real 
estate.  Defendant,  Cherry,  relies  upon  an  outstanding 
title  to  the  abstract  in  a  third  party,  and  he  denies 
that  at  the  date  of  the  commencement  of  this  action 
he  was  in  actual  or  constructive  possession  of  the 
abstract.  The  fa<;ts  disclosed  in  the  record  are  that 
one  Mrs.  Myers  was  the  owner  of  two  lots,  and  ap- 
plied to  the  plaintiff,  the  Guaranty  Loan  &  Invest- 
ment Company,  of  the  city  of  Washington,  for  a 
loan  of  money.  Mrs.  Myers  furnished  the  company 
with   an   abstract   of    her   title    to   both   of    said    lots. 
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which  proving  satiefactory,  the  loan  was  made  and 
a  deed  of  trust  executed  by  Mrs.  Myers  on  said 
property.  The  abstract  of  title  was  prepared  at  the 
instance  of  Mrs.  Myers,  who  paid  for  its  prepara- 
tion. When  the  loan  was  negotiated  with  the  com- 
pany,  and  the  deed  of  trust  executed,  the  abstract 
of  title,  along  with  the  deed  of  trust,  was  trans- 
mitted to  the  home  office  of  the  company,  at  Wash- 
ington, by  the  resident  attorney  who  had  examined 
the  title  and  conducted  the  negotiations.  Default  was 
made  by  Mrs.  Myers  in  the  payment  of  this  loan  at 
maturity,  and  thereupon  the  deed  of  trust  was  fore- 
closed. At  the  foreclosure  sale  the  more  valuable 
lot,  containing  the  residence,  was  bid  in  by  the 
company,  while  the  vacant  lot  was  purchased  by  Mrs. 
Myers  at  a  valuation  of  $500.  Mrs.  Myers,  desir- 
ing to  exchange  this  lot  for  another  lot  belonging 
to  the  Equitable  Building  &  Loan  Association,  an- 
other and  distinct  corporation  from  the  Guaranty  Sav- 
ings, Loan  &  Investment  Company,  applied,  through 
her  counsel,  to  the  resident  attorney  of  the  latter 
corporation  for  the  abstract  of  title  furnished  by  her 
in  the  negotiations  for  the  original  loan.  Resident 
counsel  accordingly  procured  said  abstract  from  the 
Guaranty  Savings,  Loan  &  Investment  Company  and 
turned  it  over  to  the  counsel  of  Mrs.  Myers,  upon 
the  promise  of  the  latter  to  return  it.  Counsel  for 
Mrs.  Myers,  under  instructions  from  the  latter,  turned 
the  abstract  over  to  one  J.  M.  Robb,  who  was  act- 
ing as  agent   for  Mrs.   Myers   in   this  matter.      When 
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the  exchange  of  the  two  lots  was  finally  concluded 
between  Mrs.  My^rs  and  the  Equitable  Building  & 
Loan  Association,  the  abstract  of  title  to  the  Myers 
lot,  along  with  the  deed,  was  turned  over  to  said 
association.  The  Equitable  Building  &  Ijoan  Asso- 
ciation, at  a  later  date,  transferred  the  Myers  lot  to 
one  J.  B.  Haynie,  and  the  abstract  of  title  in  ques- 
tion was  passed  to  said  purchaser.  After  the  ex- 
change had  been  made,  and  the  whole  matter  was 
closefl,  counsel  who  had  borrowed  the  abstract  of 
title  from  the  resident  attorney  of  the  Guaranty 
Savings,  Loan  &  Investment  Company,  applied  to 
J.  M.  Robb,  to  whom  he  had  temporarily  intrusted 
it,  for  its  return,  but  the  latter  reported  he  had 
been  unable  to  secure  it  from  J.  P.  Cherry,  the 
secretary  of  the  Equitable  Building  &  Loan  Associa- 
tion, and  thereupon  the  present  action  was  brought 
by  Robb,  for  the  use  of  the  Guaranty  Savings, 
Loan  &  Investment  Company,  against  J.  P.  Cherry, 
secretary  of  the  Equitable  Building  &  Loan  Asso- 
ciation, to  recover  the  possession  of  said  abstract  of 
title. 

The  Circuit  Judge,  who  tried  the  case  without  the 
assistance  of  a  jury,  pronounced  judgment  in  favor  of 
the  defendant.  There  was  no  request  made  of  the  trial 
Judge  for  specific  written  findings,  and  the  judgment 
was  general.  Hence,  if  there  is  any  theory  of  the 
case  supported  by  material  evidence  upon  which  the 
judgment  may  be  rested,  it  will  not  be  disturbed. 
Brooks  V.    Paper    Co.^    10   Pick.,    705. 
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The  plaintiff  in  an  action  of  detinue,  as  in  the 
action  of  replevin,  must  have,  at  the  commencement 
of  his  suit,  a  general  or  special  property  in  the 
subject-matter,  and  the  right  to  its  immediate  posses- 
sion. It  must  be  conceded  that  the  Guaranty  Sav- 
ings, Loan  &  Investment  Company  was  rightfully 
in  possession  of  this  abstract,  and  surrendered  it 
temporarily  to  counsel  for  examination,  upon  the 
faith  of  his  promise  to  return  it.  This  depositary 
lost  possession  of  it  by  no  fault  of  the  investment 
company.  He  turned,  it  over  to  Bobb,  the  agent 
of  Mrs.  Myers,  for  the  purpose  of  facilitating  the 
investigation  of  the  title  to  the  lot,  in  her  negotia- 
tions with  the  Equitable  Building  &  Loan  Associa- 
tion. When  that  trade  was  concluded,  the  abstract 
passed  into  the  hands  of  that  association,  without  es- 
pecial direction  of  anyone.  The  association,  as  al- 
ready stated,  sold  the  lot  to  Haynie  and  passed  the 
abstract  to  him,  so  that,  at  the  date  of  this  suit, 
it  was  not  in  the  possession  of  defendant.  Cherry, 
either  as  an  individual  or  as  secretary  of  the  Equi- 
table  Building   &   Loan   Association. 

The  defendant  insists  that  the  title  ^o  the  abstract 
is  in  Mrs.  Myers,  the  proof  showing  that  she  pro- 
cured it  to  be  made,  and  paid  for  it.  It  will  be 
observed  that  Mrs.  Myers  is  not  a  party  to  this 
proceeding  and  is  not  asserting  title  to  the  abstract, 
directly  or  indirectly.  It  is  well  settled,  however, 
that,  in  an  action  of  replevin,  the  defendant  may 
show   that    the    right    of    property   and    possession  is 
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outstanding  in  a  third  person,  and  thus  defeat  the 
plaintiff's  recovery.  McFerrin  v.  Perry^  1  Sneed, 
313;  Parham  v.  Riley ^  4  Cold.,  9;  Collier  v.  Year- 
wood^    5    Bax.,    581. 

We  cannot  admit,  however,  that  this  record  shows 
that  the  title  and  right  to  possession  of  the  abstract 
was  in  Mrs.  Myers.  When  this  lady  made  appli- 
cation to  the  Guaranty  Savings,  Loan  &  Invest- 
ment Company  for  a  loa^  upon  the  security  of  this 
real  estate,  it  was  agreed  that  she  should  furnish 
to  the  company  an  abstract  for  the  purpose  of  ex- 
amining the  title.  Mrs.  Myers  accordingly  procured 
the  abstract  and  paid  for  it  as  already  stated.  But 
when  the  loan  was  negotiated  and  the  deed  of  trust 
to  the  company  executed,  she  permitted  resident 
counsel  to  forward  said  abstract  to  the  home  oflSce 
of  the  company  in  Washington.  The  abstract  was 
permitted  to  remain  in  the  possession  of  the  com- 
pany, without  objection  or  claim  of  ownership  on 
the  part  of  Mrs.  Myers,  until  after  the  foreclosure 
of  the  deed  of  trust,  and  she  had  again  acquired 
title  to  the  vacant  lot.  Desiring:  then  to  make  a 
further  disposition  of  said  lot,  and  for  the'  purpose 
of  avoiding  the  cost  of  another  abstract,  Mrs.  Myers 
requested  her  attorney  to  get  the  original  abstract 
from  the  plaintiff  company.  It  was  finally  delivered 
to  her  attorney  uix)n  the  faith  of  his  promise  to 
become  responsible  for  it  and  return  it  after  he  had 
finished  the  examination  of  the  title.  If  Mrs.  Myers 
were  l)efore  the  Court,   asserting  title  to  the  abstract, 
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she  would  be  estopped  to  assert  it  in  this  action  by 
reason  of  the  promise  of  her  attorney  to  return  it 
to  the  company.  Moreover,  the  Court  is  of  the 
opinion  that  when  the  owner  of  property,  with  a 
view  to  its  sale  or  mortgage,  furnishes  an  abstract 
of  title,  and  the  transaction  is  consummated,  the 
abstract  follows  the  title,  and  becomes  the  property 
of  the  purchaser  as  a  part  of  his  muniment  of  title, 
provided,  of  course,  no  express  contract  is  made  by 
the   parties   to   the   contrary. 

The  title  and  right  of  possession  to  the  abstract 
being  in  the  guaranty  company,  the  next  question 
presented  by  the  record  is  whether  it  can  maintain 
a  suit  against  this  defendant.  The  record  discloses 
that  at  the  commencement  of  this  action,  the  defend- 
ant, Cherry,  was  not  in  possession  of  the  abstract, 
either  as  an  individual  or  as  secretary  of  the  Equi- 
table Building  &  Loan  Association.  Cherry  was 
not  notified  that  the  abstract  was  claimed  by  the 
guaranty  company  until  after  the  sale  of  the  lot 
and  the  delivery  of  the  abstract  to  Haynie.  It 
appears,  moreover,  that  when  the  exchange  was 
effected  and  the  deeds  passed,  the  resident  attorney 
and  the  plaintiff,  Robb,  were  both  present  at  the 
Register's  office,  and  no  claim  was  made  or  notice 
given  that  the  abstract  belonged  to  the  guaranty 
company.  The  abstract  was  handed  to  Cherry  at  the 
Register's  office,  and  taken  away  by  him  along  with 
the  deed.  He  testifies  that  it  was  a  part  of  the 
contract     between     Mrs.     Myers     and     the     Equitable 
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Building  A^ociation,  that  the  former  should  furnish 
the  association  an  abstract  of  title.  Finally,  this 
lot  was  sold  by  the  association  to  Haynie,  and  the 
abstract  passed  to.  him,  without  any  notice  of  the 
claim  of  the  guaranty  company  until  after  said  sale 
and  transfer.  It  is  insisted  by  counsel  for  plaintiff 
in  error,  that  want  of  possession  of  the  abstract  by 
defendant  at  the  commencement  of  the  action  cannot 
defeat  plaintiff's  right  of  recovery,  for  the  reason 
defendant  admits  he  obtained  the  abstract  and  then 
gave  it  to  Haynie,  which  fact,  it  is  insisted,  makes 
a  conversion.  Counsel,  in  support  of  his  contention, 
cites  the  case  of  Haley  v.  Rowauy  5  Yer.,  301,  in 
which  it  was  held  that  an  action  of  detinue  will  lie 
against  a  person  who  has  parted  with  the  property 
sued  for  before  demand  made  and  suit  brought. 
That,  however,  was  a  case  of  tortious  conversion,  as 
stated  by  this  Court  in  the  subsequent  case  of  Hun- 
ter  V.    Sevier^    7    Yer.,    134:. 

The  warrant  in  the  present  case  commands  the 
defendant  *'to  answer  the  complaint  of  J.  M.  Robb, 
for  use,  etc.,  in  a  plea  of  detinue  for  detaining  one 
abstract  of  title,  etc.,  and  which  defendant  declines 
and  refuses  to  surrender  to  plaintiff,  and  defendant 
has  unlawfully  cmiverted  said  property  to  his  own 
use  without  the  authority  of  plaintiff,  which  tort  is 
hereby   waived^  to   plaintiff's   damage." 

The  tortious  conversion  of  the  property  having 
been  expressly  waived  in  the  face  of  the  warrant, 
it   is    difficult    to    perceive    how    the    action    can    be 
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maintained  against  a  party  who  has  parted  with  the 
possession.  ''The  action  of  detinue  lies  when  it  is 
sought  to  recover,  not  damages  for  the  taking  or 
detention  of  a  personal  chattel,  but  the  chattel  itself, 
with  the  damages  for  its  detention.  If  the  chattel 
cannot  be  returned,  the  plaintiff  may  recover  its 
value,  with  damages  for  its  detention."  Shipman's 
Common  Law  Pleading,  Sec.  20,  p.  103.  Says  the 
same  author:  '*It  seems-  that  the  action  was  origi- 
nally deemed  an  action  ex  C07it7*acttc,  but  now  the 
wrongful  detention  is  considered  the  gist  of  the  ac- 
tion, and  not  the  original  taking.  It  lies  against 
any  person  who  has  the  actual  possession  of  the 
chattel,  whether  he  originally  acquired  such  posses- 
sion lawfully — as,  by  bailment,  delivery,  or  finding — 
or  tortiously — as,  by  fraud  or  trespass.  If,  how- 
ever, the  party  has  wrongfully  and  elusively  sold  and 
delivered,  or  otherwise  disposed  of  the  chattel  to 
another,    he   remains   liable."       Shipman,    p.    107. 

In  the  sixth  volume  of  the  American  &  Eng- 
lish Encyclopedia  of  Pleading  and  Practice,  p.  652, 
note,  it  is  said,  viz.:  ''To  entitle  the  plaintiff  to 
recover  in  an  action  of  detinue,  he  must  show  that 
the  defendant,  either  at  time  of  demand  made,  or,  if 
no  demand  was  made,  at  the  time  the  writ  was  sued 
out,  had  the  actual  possession  of  or  the  controlling 
power  over  the  property,  unless,  having  the  posses- 
sion at  some  time  anterior  to  such  demand  or  suit, 
he  has  wrongfully,  or  to  elude  the  plaintiff,  parted 
with   it,    or  unless    he     holds     it    under   a    contract   of 
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bailment,  the  terms  of  which  he  violates  by  failing 
to  redeliver  it."  Citing  Walker  v.  Fenner^  20  Ala., 
192;  Foster  v.  Chamberlain^  41  Ala.,  167;  Davis 
V.  Hemdmi,  39  Miss.,  484;  Foscue  v.  Eubank^  10 
Ired.    (N.    C),    429. 

The  proof  in  this  record  shows  that  defendant 
obtained  possession  of  the  abstract  in  a  lawful  man- 
ner, and  was  guilty  of  no  tortious  conversion  or 
wrongful  detention  of  the  property  from  the  plain- 
tiff, but,  that  prior  to  the  commencement  of  this 
action,  and  before  demand  made,  without  knowledge 
of  plaintiff's  claim,  and  in  good  faith,  he  passed 
the  abstract  to  Haynie,  the  subvendee,  and  thereby 
lost  possession  and  all  right  of  control  over  it.  It 
is  well  settled,  upon  such  a  state  of  facts,  the  de- 
fendant is  not  liable  in  detinue'  for  the  value  of  the 
property.  If,  however,  the  action  could  be  main- 
tained, plaintiff  has  introduced  no  proof  whatever  to 
show   the   value  of   the   property. 

The  judgment   of  the  Circuit  Court   is    affirmed. 

14  P— 6 
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Prewett  v.    Goodlett. 

{Nashville.       January   6,    1897.) 

1.  Statute  of  Limitations.    Running  of,  not  suspended,  when. 

The  mere  filing  of  an  unbarred  claim  with  the  administrator, 
or  a  demand  upon  him  for  its  payment,  does  not,  in  the  ab- 
sence of  a  special  request  made  by  him  of  the  creditor  to  delay 
suit  for  "a  defitiite  time,"  suspend  the  running  of  the  statute 
of  limitations  barring  suits  against  personal  representatives. 
{Post,  pp,  85-87.) 

Code  construed:  U  4013,  4482  (S.);  ??  3118,  3482  (M.  &  V.);  U  228U, 
2785  (T.  &  S.). 

Cases  cited  and  approved:  Chestnutt  v,  McBride,  1  Heis.,  389; 
Byrn  v.  Fleming,  3  Head,  658;  Ricketts  v.  Ricketts,  4  Lea,  163; 
Trott  V.  West,  9  Yer.,  435. 

2.  Administration  op  Insolvent  Estates.     Claims  baired,  when. 

Claims  against  an  insolvent  estate,  due  at  or  within  six  months 
after  administration,  are  barred,  though  presented  and  filed 
in  the  insolvent  proceedings  before  distribution  of  the  funds 
of  the  estate,  if  the  period  had  previously  elapsed  that  bars 
suits  against  personal  representatives.     (Post,  pp*  88-97.) 

Code  construed:  ?  4070  (S.);  J  3175  (M.  &  V.);  {  2330  (T.  &  S.). 

Cases  cited  and  approved:  ^Miller  v.  Taylor,  6  Heis.,  479;  Todd  v. 
Wright,  12  Heis..  442;  Bibb  v.  Tarkington,  2  Lea,  21;  Martin 
V.  Blakemore,  5  Heis.,  50;  Latta  i'.  Sumerow,  4  Lea,  489;  Hearn 
V.  Roberts,  9  Lea.  365;  Bates  v.  Elrod,  13  Lea,  156;  Harley  v. 
Merrell,  2  Tenn.  Chy.,  620. 

3.  Same.     Same. 

Claims  against  an  insolvent  estate  that  fall  due  more  than  six 
months  after  the  date  of  administration,  are  barred  if  they 
are  not  presented  and  filed  in  the  insolvent  proceedings  within 
two  years  after  their  maturity.     (Po8t,  pp.  H6-98.) 

Code  construed:  ?  4070  (S.);  §  3175  (M.  &  V.);  §  2330  (T.  &  S.). 
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4.  Samb.     Same, 

Claims  against  an  insolvent  estate,  that  fall  due  after  suggestion 
of  insolvency,  must  be  filed  within  two  years  after  their  matu- 
rity, and  before  the  distribution  of  the  funds  of  the  estate, 
or  they  will  be  cut  oflf  from  participation  therein.     {Post^  pp. 

Code  construed:  J  4070  (S.);  J  3175  (M.  &  V.);  i  2330  (T.  &  S.). 

Cases  cited  and  approved:  Hearn  v.  Roberts,  9  Lea,  365;  Bates  v, 
Elrod,  13  Lea,  156. 

5.  Same.    Same. 

Claims  against  an  insolvent  estate  which  have  been  reduced  to 
judgment  or  put  in  suit  against  the  administrator  before  sug- 
gestion of  insolvency,  are  not  excluded  from  participation  in 
the  assets  of  the  estate,  if  presented  before  distribution'  of  the 
funds,  though  after  the  period  barring  suits  against  personal 
representatives  had  elapsed.     {Post^  pp.  96-98, ) 

6.  Same.     Effect  of  statutory  injunction. 

The  statutory  injunction  against  suits  resulting  from  sugges- 
tion and  advertisement  of  the  insolvency  of  an  estate  does  not 
operate  to  prevent  the  running  of  the  statute  of  limitations 
against  creditors.  While  creditors  are  enjoined  against  bring- 
ing suits,  they  are  required  to  present  and  file  their  claims  in 
due  time  in  the  insolvent  proceedings,  or  they  will  be  barred. 
[Post,  pp.  96-98.) 


FROM     DAVIDSON. 


Appeal    in    error    from    Second    Circuit    Court   of 
Davidson   County.      Claude   Waller,    J. 

J.  S.  PiLCHER,  James  Trimble,  P.  D.  Maddin, 
and  C.  D.  Berry,  for  creditors  whose  claims  were 
not  allowed. 
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G.  N.  Tillman  and  A.  M.  Tillman;  for  cred- 
itors  whose     claims   were  allowed. 

A.    G.    Goodlett   for   Administrator. 

Wilkes,  J.  This  case  involves  the  settlement  of 
an  insolvent  estate.  Goodlett  was  appointed  admin- 
istrator of  Prewett  November  29,  1889.  On  March 
12,  1890,  he  suggested  the  insolvency  of  the  estate 
in  the  County  Court  of  Davidson  County.  The  usual 
publication-  was  made  for  creditors  to  file  their  claims 
with  the  Clerk  of  that  Court,  as  required  by  law. 
In  November,  1895,  a  settlement  was  had  with  the 
administrator  of  the  estate.  The  claims  of  certain 
creditors  were  disallowed,  and,  their  exceptions  hav- 
ing been  overruled,  they  appealed  to  the  Circuit 
Court.  An  agreed  statement  of  facts  was  made.  It 
appeared  that  the  claims  which  had  been  disallowed 
were  all  just  and  valid,  unless  barred  by  the  statute 
of  limitations,  and  this  is  the  only  question  in  con- 
troversy.     These   claims   are   of   three   kinds,    viz. : 

1.  A  note  for  $1,000,  owned  by  W.  W.  Berry, 
which  note  was  filed  or  placed  in  the  hands  of  the 
administrator  on  December  21,  1889,  prior  to  the 
suggestion  of  insolvency,  and  which  caused  the  sug- 
gestion of  insolvency,  and  which  was  held  by  the 
administrator  until  November,  1895,  the  date  of  the 
settlement,  at  which  time  it  was  filed  with  the  County 
Court   Clerk. 

2.  A  note  for  $500,  dated  October  25,  1889,  and 
due    in     ninety    days    (therefore     maturing    after '  the 
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appointment  and  qualification  of  the  administrator), 
but  before  the  insolvency  was  suggested,  filed  with 
I  the  administrator  within  two  years  and  six  months 
from  his  appointment  and  qualification,  but  not  filed 
with  the  Clerk  until  November,  1895,  but  before 
distribution  of  the  funds,  and  a  number  of  other 
claims  filed  with  the  administrator  within  two  years 
and  six  months  from  -  his  appointment  and  qualifica- 
tion,  but  not  with  the  Clerk  until  November,  1895, 
the  date   of   the   settlement. 

3.  A  number  of  claims  that  had  been  paid  by 
the  administrator,  but  were  not  filed  with  the  Clerk 
until   the   date  of  the   settlement. 

The  exceptions  made  to  the  disallowance  of  the 
first  claim  is:  First,  that  the  claim  had  been  duly 
filed  with  the  administrator  of  the  estate  prior  to 
the  suggestion  of  insolvency  and  publication  under 
the  insolvency  proceedings,  and  was,  in  fact,  the 
basis  of  the  insolvency  proceedings;  and,  second,  be- 
cause by  the  suggestion  of  insolvency  and  the  pub- 
lication made  for  creditors  to  file  claims,  all  suits 
against  the  administrator  were  enjoined,  and  therefore 
the  running  of  all  statutes  of  limitation  was  sus- 
pended, leaving  nothing  to  bar  the  rights  of  these 
claimants,  except  the  statute  requiring  that  all  claims 
shall  be  filed  with  the  Clerk  before  the  distribution 
of   the  funds  of   the  estate. 

What  is  the  effect  of  filing  a  claim  with  the  ad- 
ministrator  before   the   suggestion   of   insolvency? 

The    Act    of    1789,    Ch.    23,    Sec.    4    (M.    &    V. 
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Code,  §  3117),  provides  that  the  creditors  of  deceased 
persons,  if  they  reside  within  the  State,  shall,  within 
two  years,  and,  if  without  the  State,  shall,  within 
three  years  from  the  qualification  of  the  adminis- 
trator, exhibit  to  him  their  accounts,  debts,  and 
claims,  and  make  demand  and  bring  suit  for  their 
recovery.  The  Acts  of  1829,  Ch.  57,  Sec.  112,  and 
of  1831,  Sec.  1  (M.  &  V.  Code,  §3112),  gave  the 
administrator  six  months  from  the  date  of  his  qual- 
ification to  ascertain  the  situation  of  the  estate  and 
to  arrange  and  settle  it  without  being  liable  to  suit 
and  costs.  The  Code  of  1858,  §  2760,  provides 
that  the  six  months  during  which  the  administrator 
is  exempt  from  suit  is  not  to  be  taken  as  a  part 
of  the  time  limited  for  commencing  actions  against 
the  administrator.  So  this,  in  effect,  fixes  the  lim- 
itation of  suits  against  the  administrator  to  be,  re- 
spectively, two  years  and  six  mouths  and  three  years 
and  six  months  from  the  date  of  qualification.  The 
Act  does  not  provide  for  filing  claims  with  the  ad- 
ministrator, but  this  filing  is,  in  effect,  the  same 
as   making  demand. 

Now,  does  the  filing  of  a  claim  with  the  admin- 
istrator stop  the  running  of  this  statute,  first,  in 
the  case  where  the  estate  is  solvent?  The  statutes 
relating  to  this  question  are  §§3118  and  3482 
(M.  &  V.  Code),  which  are  substantially  the  same, 
and  are  as  follows:  **If  any  creditor,  after  making 
demand  of  his  debt  or  claim,  delay  to  bring  suit 
for   a   definite  time   at   the  special   request   of   the  ad- 
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ministrator,  the  time  of  such  delay  shall  not  be 
counted  in  such  period  of  limitation."  The  clear  in- 
ference of  these  sections  of  the  Code  is,  that  the 
mere  filing  of  the  claim,  or  demand  of  payment,  is 
not   sufficient   to   suspend   the   running   of   the   statute. 

The  decisions  of  the  Supreme  Court,  construing 
this  section,  were  reviewed  in  Chestnutt  v.  McBride^ 
1  Heis:,  389.  In  that  case  the  creditor  demanded 
a  settlement  of  his  claims,  whereupon,  the  adminis- 
trator replied,  ''Hold  on;  your  claims  are  good." 
It  was  held  that  this  did  not  stop  the  running  of  the 
statute.  In  Byrn  v.  Fleming^  3  Head,  658,  it  was 
held,  that  if  proper  and  effectual  steps  be  not  taken 
by  the  personal  representative  to  enforce  satisfaction 
of  a  claim  in  his  own  favor,  he  will  be  barred,  as 
in  case  of  other  creditors  failing  to  sue  within  a 
proper   time. 

Judge  Freeman,  in  Ricketts  v.  Ricketts^  4  Lea, 
163,  construes  the  statute  as  follows:  ''The  princi- 
ple of  the  statute  is  fairly  expressed  by  Judge 
Reese,  in  the  case  of  Trott  v.  We8t^  9  Yer.,  435, 
that  the  suit,  after  demand  is  made,  must  be  de- 
layed by  the  request  of  the  administrator — not  vague, 
not  indefinite,  not  to  be  implied  or  inferred  merely, 
but  special,  and  that  special  request  shall  stipulate 
for  a  definite  time  of  indulgence,  during  which  the 
statute  shall  not  bar  the'  claim."  There  w^as  noth- 
ing,  therefore,  connected  with  the  filing  of  this  claim 
with  the  administrator  that  would  operate  to  suspend 
the   running  of    the   statute   of   limitations. 
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As  before  stated,  the  suggestion  of  insolvency  was 
made  March  12,  1890.  It  will  be  observed  that 
six  months  had  not  yet  elapsed  from  the  qualifica- 
tion of  the  administrator,  and  therefore  up  to  this 
time  no  suit  could  have  been  brought  on  this  claim 
or   on   any   of   the   other   disputed   claims. 

During  the  month  of  March,  1890,  and  within 
the  six  months,  the  administrator  made  publication 
for  all  creditors  to  file  their  claims  with  the  Clerk 
of  the  County  Court.  Neither  the  claim  now  under 
consideration,  nor  any  of  the  other  claims,  were  filed 
with  the  County  Clerk  until  November,  1895 — five 
years  after  said  publication — but  all  of  them  were 
filed  with  the  administrator  within  two  years  and 
six   months   from   the   date   of   his   qualification. 

The  statute  under  which  publication  is  made  in 
insolvent  proceedings  in  the  County  Court  is  Sec.  6, 
of  Ch.  283,  Acts  of  1851-52,  incorporated  in  the 
M.  &  V.  Code  in  §  3175,  and  reads  as  follows: 
''The  Clerk  [that  is,  of  the  County  Court],  upon 
such  suggestion  made,  shall  make  an  order  upon  the 
administrator  to  give  notice  by  advertisement  in  some 
newspaper  published  within  the  State,  and  also  at 
the  courthouse  door  of  the  county,  for  all  persons 
having  claims  against  said  estate  to  appear  and  file 
the  same,  authenticated  in  the  manner  prescribed  by 
law,  on  or  against  a  day  to  be  fixed  in  such  notice, 
which  day  shall  not  be  less  than  three  nor  more 
than  six  months  after  the  day  of  notice;  and  any 
claim  not  filed  on  or  before  the  dav  fixed,   or  before 


DECEMBER  TERM,  1896.  89 

^■^— — ^^™  »^i  ■■!  ■  ■■■I  m        at         u       miMm  I         ,  i»»i^».»i.iw. ■■■■■■■  -■■—■■■■■■■  ,,  m 

Prewett  v,  Goodlett. 

an  appropriation  of  the  funds  of  the  estate  is  made, 
shall   be   forever   barred   in   law   and   equity.^' 

It  is  earnestly  urged  by  counsel  that  upon  the 
suggestion  of  insolvency  and  publication  thereof,  there 
can  be  no  such  thing  as  a  creditor  suing  upon  his 
claim;  that  the  insolvency  proceedings  operate  as  an 
injunction  against  the  bringing  of  suits;  that  the 
statutes  of  limitation  can  alone  bar  the  suit,  and, 
in  consequence,  the  creditor,  being  restricted  in  his 
remedy  to  the  filing  of  his  claim,  there  is  no  stat- 
ute of  limitation  requiring  him  to  file  his  claims,  and 
they  are  in  time  if  filed  before  the  distribution  of 
the  funds.  This  is  a  very  plausible  construction,  if 
one  looks  only  to  the  phraseology  of  the  different 
statutes,  but  the  Supreme  Court  have,  in  several  de- 
cisions,   held,    as   we   think,    differently. 

The  beginning  of  our  system  of  administering  in- 
solvent estates,  is  the  Act  of  October  18,  1833,  Ch. 
36,  entitled,  *'An  Act  to  regulate  and  simplify  the 
distribution  and  division  of  estates  of  persons  dying 
insolvent."  It  requires  all  persons  having  claims  to 
file  them  on  or  against  a  day  to  be  fixed  in  the 
notice,  but  the  statute  lays  down  no  rule  as  to  the 
length  of  time  to  be  allowed.  It  will  be  noticed 
also  that,  in  the  eleven  sections  of  this  Act,  there 
is  no  provision  giving  authority  to  any  Court  to 
enjoin  actions  at  law  against  the  personal  represent- 
ative, nor  is  there  any  provision  that  the  sugges- 
tion of  insolvency  shall  have  the  effect  to  enjoin 
such   suits. 
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In  1838  (see  Acts  1837-8,  Ch.  Ill),  an  Act 
was  passed  ''to  amend  an  Act,"  etc.,  of  October 
18,  1833.  This  last  Act  was  more  formal  than 
that  of  1833,  and  provided  for  insolvent  estates  of 
more  than  five  hundred  dollars  in  value  being  ad- 
ministered in  the  Chancery  Court.  .  It  embraced 
eighteen  sections,  and  some  of  its  provisions  prevail 
until  now.  By  Section  2  the  executor  and  admin- 
istrator, or  any  creditor,  was  given  full  power  to 
file  a  bill  in  the  Chancery  Court,  setting  forth  the 
assets  and  such  debts  as  are  known  to  exist.  In 
the  same  section  it  was  provided  that  the  Judge  or 
Chancellor  might  enjoin  all  proceedings  in  the  County 
Court,  under  the  said  Act  of  1833,  and  also  the 
commencing  or  prosecuting  all  suits  at  law  against 
the  estate,  except  such  as  the  Chancellor,  in  his  dis- 
cretion, shall  direct  to  be  tried  at  law.  It  is  to 
\ye  noted  that  there  is  no  provision  that  the  sugges- 
tion of  insolvency  should  operate  against  the  right 
to  sue  at  law  and  recover  judgment.  The  only 
provision  is,  that  the  Judge  or  Chancellor  may  en- 
join, etc.  It  is  to  be  further  noticed,  that  there 
is  in  this  statute  no  provision  that  the  suggestion 
of  insolvency  shall  have  the  effect  of  enjoining  the 
institution  or  prosecution  of  suits.  Nor  is  there 
anything  in  any  manner  indicating  within  what  time 
claims  are  to  be  filed.  Section  6  of  the  Act  is  as 
follows: 

''Sec.  6.  Be  it  enacted^  That  all  creditors  who 
shall    fail    to    bring    suit   for    their    demands,    or    to 
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come  in  under  the  proceedings  to  be  had  under  this 
Act,  and  present  their  claims  within  the  time  pre- 
scribed by  law,  shall  be  forever  barred  and  pro- 
hibited from  becoming  parties  to  such  proceeding; 
and,  to  save  the  operation  of  the  statute  of  limita- 
tions, any  creditor  may  present  his  claim  to  the 
Clerk  and  Master  of  the  Court,  aftei*  a  bill  shall 
have  been  filed,  as  well  in  vacation  as  in  term  time, 
and  apply  to  become  a  party  to  such  proceeding; 
and  the  Clerk  shall  give  the  creditor  a  receipt  for 
his  claim,  which  presentation  and  application  to  the 
Clerk,  if  done  within  the  time  prescribed  by  law, 
shall  prevent  the  operation  of  the  statute  of  limita- 
tions. Creditors  whose  debts  are  not  due  shall  be 
under  the  same  obligations-  to  present  their  claims 
as  those  whose  debts  are  due,  and,  upon  failure  to 
do  so,  shall  be  barred  in  like  manner,  provided 
that  a  creditor  shall '  not  be  bound  to  present  his 
claim  before  due,  except  when  the  estate  is  repre- 
sented  to   be   insolvent,    as   herein   provided." 

It  will  be  seen  this  statute  relates  alone  to  in- 
solvent bills  in  chancery,  and  that  there  is  nothing 
in  terms  relating  to  an  injunction  against  suits  at 
law,  or  to  insolvency  proceedings  in  the  •County 
Court.  The  only  thing  is  that  creditors  must  come 
in  and  become  parties  to  the  chancery  proceedings 
within  the  time  prescribed  by  law,  and  that,  too, 
whether  the  debt  is  due  or  not.  By  Act  of  De- 
cember  21,   1841,  the    Act  of   October   18,    1833,  was 
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again  amended,  but  the  question  under  discussion  was 
not  in  any  manner  aflfected.     Acts   184:1-42. 

The  next  Act  on  the  subject  is  that  of  1849-50, 
Ch.  73,  and  the  second  section  of  that  Act  is  the 
first  time  that  the  provision  in  question  appears. 
That   section   is   as   follows: 

"Sec.  2.  That  the  suggestion  of  insolvency  and 
advertisement  thereof  shall  operate  as  an  injunction 
in  all  cases  against  the  bringing  of  any  suit  or 
suits  before  any  judicature  whatever  against  the  ad- 
ministrator  or   executor  of   such   insolvent  estate." 

Section  6  repealed  all  laws  and  parts  of  laws  in- 
consistent  with    that   Act. 

The  Act  of  1851-52,  Ch.  283,  was  that  in  which 
the  whole  subject  was  treated,  and  that  Act,  con- 
sisting of  iifty  sections,  was  substantially  carried  into 
the  Code.  By  Section  4  of  that  Act  it  is  provided 
that  the  executor  or  administrator,  upon  ascertaining 
that  an  estate  is  insolvent,  shall  suggest  the  insol- 
vency to  the  Clerk  of  the  County  Court.  Section  6 
is   as  follows: 

'*Sec.  6.  The  Clerk,  upon  such  suggestion  made, 
shall  make  an  order  upon  the  executor  or  adminis- 
trator, to  give  notice  by  advertisement  in  some  news- 
paper .  .  .  for  all  persons  having  claims  against 
said  estate  to  appear  and  file  the  same,  authenti- 
cated in  the  manner  prescribed  by  law,  on  or  against 
a  day  to  be  fixed  in  such  notice,  which  day  shall 
not  be  less  than  three  nor  more  than  six  months 
after   the  date   of   the    notice,  and  any  claim   not  filed 
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on  or  before  the  date  fixed,  or  before  an  appro- 
priation of  the  funds  of  the  estate  is  made,  shall 
be   forever   barred,    both   in   law   and   in   equity. 

''Bec.  7.  Any  creditor  whose  debt  is  not  due, 
may  file  his  claim  for  adjudication,  and  come  in  for 
a   ratable   distribution. 

'*Sbc.  8.  The  suggestion  of  insolvency,  and  the 
advertisement  thereof,  shall  operate  as  an  injunction 
in  all  cases  against  the  bringing  of  any  suit,  before 
any  judicature  whatever  against  the  administrator  or 
executor   of  such  insolvent  estate. 

''Sec.  32.  All  creditors  who  shall  fail  to  bring 
suit  for  their  demands  or  to  come  in  under  these 
proceedings,  and  present  their  claims  within  the  time 
prescribed  by  law,  shall  be  forever  barred  and  pro- 
hibited  from   becoming   parties  to  such  proceeding. 

*'Sec.  33.  Creditors  whose  debts  are  not  due 
shall  be  under  the  same  obligation  to  present  their 
claims  as  those  whose  debts  are  due,  and,  upon  fail- 
ure to  do  so,  shall  be  barred  in  like  manner.  But 
a  creditor  shall  not  be  bound  to  present  his  claim 
before  due,  except  where  the  estate  is  represented 
to   be   insolvent,   as   herein   provided. 

^'Sec.  34.  And  to  save  the  operation  of  the  statute 
of  limitations,  any  creditor  may  present  his  claim 
to  -the  Clerk  and  Master  of  the  Court,  after  the 
bill  is  filed,  as  well  in  vacation  as  in  term  time, 
and  the  Clerk  shall  give  the  creditor  a  receipt  for 
his  claim — which  presentation  and  application  to  the 
Clerk,    if    done   within   the    time    prescribed    by   law, 
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shall  prevent  the  operation  of  the  statute  of  limi- 
tations. ' ' 

Now,  the  title  to  this  Act  of  1851-52,  was  ''An 
Act  to  amend  and  reduce  into  one  Act  the  several 
Acts  for  the  administration  of  insolvent  estates." 
And  it  may  readily  be  seen  how  the  diflferent  parts 
of  the  several  Acts  were  thrown  into  one  Act,  with- 
out  securing   complete   harmony. 

We  think  that  in  construing  these  several  Acts,  this 
Court  has  held  uniformly  that,  ordinarily,  the  claim 
must  be  filed  with  the  County  Court  Clerk  within 
the  two  years  and  six  months,  and,  if  not  so  filed, 
it  is  barred,  although  filed  before  the  distribution  of 
the  funds. 

In  the  case  of  Miller  v.  Taylor^  6  Heis.,  479, 
Judge  Freeman  said:  "The  question  of  the  bar  of 
the  statute  of  limitations  in  case  of  claims  against 
insolvent  estates  was  before  us  in  two  cases  at  the 
last  term  at  Jackson.  In  one .  it  was  held,  after 
thorough  consideration  of  the  question  by  Judge 
Deaderick,  that  the  statute  of  limitations  applies  alike 
to  the  administration  of  solvent  and  insolvent  estates." 

In  the  case  of  Todd  v.  Wrujht^  12  Heis.,  442, 
Judge  McFarland  affirmed  this  construction  in  the 
following  language :  ' '  We  suppose  that  there  can  be 
no  doubt  that  the  statute  of  limitations  in  favor  of 
personal  representatives  is  as  fully  operative  in  favor 
of  an  administrator  of  an  insolvent  estate  as  of  any 
other  administrator.  And  the  statute  is  not  afifected 
by   the    pendency   of    an    insolvent    bill,    nor    by    the 
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orders  or  notices  on  creditors  to  file  their  claims. 
The  claims  must  be  presented  and  filed  in  the  man- 
ner pointed  out  within  the  period  of  limitation  fixed 
for  the  prosecution  of  actions  against  personal  rep- 
resentatives." 

In  Bibb  V.  Tarkington^  2  Lea,  21  (decision  rendered 
by  Judge  Cooper),  it  was  held  ''that  the  bringing 
of  a  suit  at  law  prosecuted  to  judgment  will  stop 
the  running  of  the  statute  of  two  years  and  six 
months  in  favor  of  the  estates  of  decedents,  even  if 
judgment  be  voidable,  at  the  instance  of  the  per- 
sonal representative,  as  having  been  taken  in  violation 
of  an  injunction  sued  out  by  him  against  creditors 
generally." 

This  case,  though  not  mentioning  it  specifically, 
modified  the  holding  of  the  Court  in  Martin  v. 
Blakemore^  6  Heis.,  50,  but  still  it  affirms  the 
principle  of  that  case  to  the  effect  that  the  statute 
of  limitations  is  not  suspended  by  the  insolvent  pro- 
ceedings. 

Again,  in  Latta  v.  Surnerow^  4  Lea,  489,  it  is 
said  by  Judge  McFarland  that  ''it  is  well  settled 
that  the  statute  of  two  and  three  years  in  favor  of 
personal  representatives  applies  as  well  to  claims 
against  an  insolvent  estate  as  any  other,  and  unless  suit 
be  brought  within  the  time  limited,  or  excused  by 
request  for  delay,  the  demand  will  be  barred.  After 
suggestion  of  insolvency  and  notice,  or  the  filing  of 
an  insolvent  bill,  creditors  who  have  not  previously 
sued   can   only   prosecute   their   claims    by   filing   them 
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and  becoming  parties  in  the  insolvent  proceedings  in 
the  mode  pointed  out  by  the  statute.  This  then  be- 
comes the  only  mode  in  which  they  can  sue,  and 
their  claim  must  in  this  mode  be  made  within  the 
time  prescribed  by  law — that  is,  within  the  period 
of  limitations  for  suits  against  administrators  or  ex- 
ecutors, two  years  and  six  months  for  residents,  and 
three   years   and   six   months   for   nonresidents." 

In  the  case  of  Ileavn  v.  Roherts^  9  Lea,  365,  it 
was  held  that  the  suggestion  of  insolvency  does  not 
change  the  limitation  for  suing  on  claims  not  due 
at  the  time  of  the  qualification  of  the  administrator 
— that  is  to  say,  if  a  debt  falls  due  after  the  sug- 
gestion of  insolvency,  the  creditor  has  two  years 
from  that  time  within  which  to  file,  provided  it  be 
filed  before  the  distribution  of  the  funds.  See,  also. 
Bates   V.    Elrod^    13    Lea,    156. 

And  in  Ilarley  v.  Mei^ell^  %  Tenn.  Chy.,  620, 
it  was  held  that  where  a  creditor  recovered  judg- 
ment on  a  claim  before  the  administrator  had  sug- 
gested insolvency,  he  niay  file  his  claim  at  any 
time   before  the  funds  of  the   estate  are  appropriated. 

From  the  above  decisions,  and  the  statutes  involved, 
the   following   rules   are   clearly   deducible  : 

1.  Where  there  is  no  suggestion  of  insolvency, 
a  resident  creditor  whose  claim  is  due  when  the  ad- 
ministrator qualifies,  or  whose  claims  become  due 
within  the  six  months  after  such  qualification,  must 
bring  his  action  within  two  years  and  six  months 
from   the   date   of   qualification ;    but   where   the    claim 
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becomes  due  after  the  first  six  months,  during  which 
the  administrator  is  exempt  from  suit,  then  the  ac- 
tion must  be  begun  within  two  years  after  date  of 
maturity   of  debt. 

2.  The  exhibition  of  the  note,  or  claim  to  or  making 
demand  for  payment  of,  the  administrator,  does  not 
suspend  the  statute,  nor  will  the  filing  of  the  claim 
with  the  administrator  suffice  for  this  purpose.  There 
must  be  either  a  request  for  delay  for  some  definite 
period,  or  an  institution  of  suit  on  the  claim,  ta 
suspend   the   running   of   the   statute. 

3.  The  suggestion  of  insolvency,  and  the  notice, 
by  advertisement,  to  creditors  to  file  their  claims, 
operate  as  an  injunction  against  bringing  any  suits ; 
but  there  is  substituted  a  new  right,  just  as  effectual 
for  the  creditor,  viz.:  The  right  of  filing  his  claim 
and  joining  with  other  creditors  in  the  insolvent 
proceedings  in  the  County  Court.  While  before  he 
was  compelled  to  bring  an  individual  suit,  or  have 
his  claim  barred,  he  is  now  compelled  to  file  his 
claim,  or  the  same  result  will  follow.  In  short,  the 
statutes  of  limitation  run  against  the  right  to  file 
the  claims  in  the  County  Court  proceedings,  just  as 
it  bad  run  against  the  right  to  bring  an  individual 
8uit  on  his  claim  or  demand.  One  is  substituted  by 
the   statute   for   the   other. 

4.  Where  suit  has  been  instituted  and  judgment 
obtained,  on  a  demand  against  the  administrator  prior 
to  the  suggestion  of  insolvency,  the  statute  has  already 
been   suspended,    and   does   not    begin   to   run   in   con- 
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sequence  of  the  insolvency  proceedings.  All  that  is 
necessary  in  such  case  is,  that  the  judgment  be  filed 
with  the  Clerk  before  the  appropriation  -of  the  funds. 
Such  would  also  be  the  case  where  suit  is  instituted 
before  the  suggestion  of  insolvency  but  judgment  is 
not  obtained  until  afterwards.  In  either  case  the 
bringing  of  tho  suit  stops  the  running  of  the  statute. 

'*5.  Where  there  has  been  a  suggestion  of  insol- 
vency, and  some  claim  becomes  due  thereafter,  the 
claimant  has  two  years  after  date  of  maturity  to 
file  his  claim  with  the  Clerk,  provided  he  files  it 
before  the  distribution  of  the  funds.  But  if  in  the 
meantime  the  funds  have  been  distributed,  then  his 
claim  is  barred,  for  he  had  an  opportunity  under 
the  statute  to  file  his  claim,  although  not  due,  be- 
fore said  distribution  or  appropriation.  In  short,  he 
has  two  years  after  maturity  within  which  to  file 
his  claim,  although  not  due,  provided  it  is  before 
said  distribution  or  appropriation.  In  other  words,  he 
has  two  years  after  maturity  within  which  to  file 
his  claim,  but  he  takes  the  risk  of  the  funds  in 
the   meanwhile   being   appropriated. 

The  above  rules  seem  to  be  harmonious  with  the 
statutes   and   the   decisions   construing   them. 

If  correct  in  the  deductions  just  made,  it  follows 
that  none  of  the  claims  disallowed  can  be  recovered 
against  this  estate,  unless  filing  them  with  the  ad- 
ministrator was  sufiicient  under  the  statute.  All  of 
them  were  due  at  the  date  of  the  suggestion  of  in- 
solvency,   and   all    of    them    were    filed   with    the    ad- 
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ministrator  within  two  years  and  six  months  after 
the  qualification  of  the  administrator.  None  of  them, 
however,  were  filed  with  the  Clerk  until  more  than 
five  years  after  the  suggestion  of  the  insolvency. 
The  question,  then,  is:  In  insolvent  proceedings,  is 
the  filing  of  claims  with  the  administrator  sufficient 
to   suspend   the   running   of    the   statute? 

In  solvent  estates  the  filing  of  claims  with  the 
administrator  is  of  no  avail  towards  preventing  a  bar 
of  the  statute.  Suit  must  be  instituted  for  this 
purpose.  Certainly  there  is  nothing  in  the  insolvent 
statutes  which  dignifies  the  act  of  filing  of  claims 
with  the  administrator.  The  Clerk  issues  an  order 
to  him  to  advertise  for  claims  to  be  filed.  The 
purpose  of  the  statute  is  to  place  the  settlement  in 
the  County  Court;  it  constitutes  a  joint  proceeding 
for  the  benefit  of  all  creditors.  The  intention  is 
that  the  claims  be  filed  where  everyone  interested 
may  examine  them  and  test  their  validity.  There 
was  no  intimation  that  they  could  be  placed  in  the 
hands  of  the  administrator,  who  could  carry  them  in 
his  pocket  until  date  of  settlement  without  giving 
other  creditors  an  opportunity  to  know  anything 
about  their  nature  or  amount,  or,  in  fact,  their  ex- 
istence. This  certainly  was  not  the  policy  of  the 
law.  This  filing  of  claims  takes  .the  place  of  bring- 
ing an  individual  suit,  in  so  far  as  the  statute  of 
limitations  is  concerned;  it  must  have  some  dignity 
and  publicity  connected  with  it,  and  the  filing  must, 
of  necessity,   be  with  the  Clerk.      In  fact,   the  notice 
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which   the  administrator   gave  in    this    case   was    that 
the   claims    be   filed   with   the   County   Court   Clerk. 

It  has  been  frequently  held  that  the  administrator 
must  retain  his  own  debt,  if  he  has  one,  within  the 
time  limited,  or  he  will  be  barred;  and  certainly  his 
own  claim  must  be  treated  as  filed  with  himself,  if 
that  would  avail  anything.  Neither  can  it  alter  the 
rule  that  the  administrator  had  notice  of  the  claim, 
or  even  upon  its  presentation  was  led  to  make  the 
suggestion  of  insolvency,  nor  that  a  claim  was  re- 
duced to  judgment  against  the  decedent  before  his 
death.  The  latter  claim,  in  insolvent  administrations, 
stands  upon  no  higher  ground  than  any  other  valid 
debt,  and  is  not  like  a  judgment  recovered  against 
the  administrator  of  the  decedent.  The  fact  that  it 
is  a  valid  judgment,  and  so  conceded,  is  no  more 
than  if  it  were  conceded  to  be  a  valid  claim  not 
reduced  to  judgment.  In  either  event,  it  must  be 
filed  in  the  insolvency  proceedings  in  order  to  share 
in  the  assets  to  be  administered,  the  filing  in  insol- 
vent estates  being  a  substitute  for  suit  in  case  the 
estate   is   solvent. 

We  are  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  Court  below,  and  it  is  affirmed. 
We  acknowledge  our  indebtedness  for  a  learned  ex- 
position of  the  law  to  the  trial  Judge,  Waller, 
whose  written  finding  we  have  largely  used  in  this 
opinion. 
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Smith  v.  Smith. 

(Nashville.      January   9,    1897.) 

1.  Husband  and  Wife.    Alieruitlon  of  hvsband. 

The  wife  has  a  right  of  action  ag'ainst  one  who  has  wrongfully 
alienated  her  husband^s  affections,  but  she  cannot,  without  an 
enabling  statute,  enforce  this  right  by  suit  in  her  own  name, 
until  her  coverture  has  been  terminated.     {Post,  p.  105,) 

Cases  cited  and  approved:  8  Mass.,  89;  2  So.  Rep.,  491;  28  N.  E. 
Rep.,  99. 

2.  Same.     Wife^a  statutory  right  to  sue. 

The  wife  cannot  maintain  an  action  in  her  own  name  against 
one  whose  wrongful  acts,  committed  during  her  coverture, 
have  resulted  in  the  alienation  of  her  husband^s  affections,  by 
virtue  of  the  statute  which  provides  for  the  prosecution  and 
defense  of  actions  by  and  against  a  deserted  wife  (1)  in  the 
husband's  name  when  he  might  have  prosecuted  or  defended; 
(2)  in  her  own  name  for  causes  that  arose  subsequent  to  the 
desertion.     {Post,  pp.  107,  108.) 

Code  construed:  J  4505  (S.);  J  3505  (M.  &  V.);  J  2805  (T.  A  S.). 

Case  cited  and  approved:  Hester  v.  Hester,  88  Tenn. ,  270. 


FROM     DAVIDSON.      * 


Appeal    in    error    from    Second    Circuit    Court    of 
Davidson   County.      Claude   Waller,    J. 

Cooper  &  Cooper    for   Sallie  Smith. 
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Vertrees    &   Vertrees  and   J.    M.    Quarles    for 
Hugh   F.    Smith. 


McAlister,  J.  The  plaintiflf,  a  married  woman, 
commenced  this  suit  in  the  Circuit  Court  of  David- 
son County,  against  Hugh  F.  Smith,  her  brother-in- 
law,  and  Mary  Smith,  his  wife,  to  recover  damages 
for  alienating  the  affections  of  plaintiff's  husband, 
John  M.  Smith,  by  means  of  putting  in  circulation 
certain  false,  malicious,  and  defamatory  statements 
concerning  the  character  of  plaintiff.  The  declara- 
tion further  charges  that,  by  reason  of  said  malicious 
conduct  on  the  part  of  the  defendants,  her  hii^band, 
the  said  John  M.  Smith,  in  August,  1895,  abandoned 
plaintrff,  and  has  since  refused  to  live  with  her. 
The  husband,  John  M.  Smith,*  was  also  made  a 
party  defendant.  The  defendants  interposed  a  de- 
murrer to  the  declaration,  assigning,  among  other 
causes,  that  the  false  and  malicious  charges  which 
caused  the  alienation  of  the  affections  of  plaintiff's 
husband  were  spoken  prior  to  the  abandonment,  and 
that  the  cause  of  action  is  therefore  one  that  cannot 
be  prosecuted  by  the  wife  alone.  The  Circuit  Court 
sustained   the   demurrer,    and   dismissed   the   suit. 

At  common  law,  on  account  of  the  well-settled 
doctrine  of  marital  unity,  the  right  of  a  married 
woman  to  prosecute  an  action  in  her  own  name,  for 
the  redress  of  personal  injuries,  was  denied.  The 
cause  of  action  for  a  personal  injury  to  a  married 
woman,  whether  committed  before   or   after   marriage, 
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at  common  law,  belonged  to  her,  but,  on  account  of 
the  disability  of  coverture,  she  had  no  remedy  un- 
less the  husband  joined  in  bringing  the  suit  for 
conformity.  The  right  of  action  was  hers,  but, 
owing  to  the  legal  fiction  of  the  unity  of  husband 
and  wife,  she  could  not  assert  it.  The  husband  and 
wife  were  treated  as  one  person,  and  marriage  oper- 
ated as  a  suspension,  in  most  respects,  of  the  legal 
existence  of  the  latter.  But  marriage  only  suspended 
her  personal  rights;  it  did  not  destroy  them  or 
transfer  them  all  absolutely  to  the  husband.  While 
it  was  an  absolute  gift  to  him  of  her  goods  and 
chattels,  it  was  only  a  qualified  gift  to  him  of  her 
choses  in  action,  depending  upon  the  condition  that 
he  reduce  them  to  possession  during  coverture,  or, 
otherwise,  upon  his  death,  they  belonged  to  her. 
Bright's  Husband  and  Wife,  Vol.  I.,  pp.  34-36; 
Clancy  on  Women,  109;  Reeves'  Domestic  Relations 
(4:th  Ed.),  1;  ^  Kent's  Commentaries  (11th  Ed.),  116. 
Says  Mr.  Bishop:  <^It  is  common  doctrine,  upon 
which  the  decisions  in  all  the  States  of  the  Union 
and  of  England  are  in  harmony,  that,  on  the  death 
of  the  husband,  the  wife's  choses  in  action,  not 
reduced  by  him  to  possession,  survive  to  her.  She 
takes  them,  not  as  his  heir,  personal  representative, 
or  administratrix,  but  they  revert  to  her  in  her  own 
right.  And  we  have  seen,"  says  the  author,  ''that 
this  doctrine  applies  as  well  to  the  wife's  postnuptial 
choses  in  action  as  to  her  antenuptial  ones."  Bishop's 
Married   Women,    Sec.   171.       It   is   well    settled    that 
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.  torts  committed  upon  a  married  woman  are  compre- 
hended within  the  definition  of  the  term  choses  in 
action.  People  v.  Tioqa  C.  P.,  19  Wend.,  73,  74; 
^Berger  v.  Jacohs^  21  Mich.,  215;  C.  B,  dk  O.  B, 
B,  Co.  V.  Dunn,  52  111.,  260;  4  Am.  Rep.,  606; 
3   Am.    &   Eng.   Enc.    L.,  title,   '^Choses  in   Action." 

Says  Mr.  Reeves,  in  his  work  on  Domestic  Re- 
lations, 87:  ^< Although  the  husband  is  entitled  to  all 
the  property  which  the  wife  acquires  during  cover- 
ture, yet,  if  damages  be  claimed  for  an  injury  to  her 
person  or  reputation  during  coverture,  those  dam- 
ages belong  to  her,  and  she  must  be  joined  with  her 
husband  in  the  suit.  When  damages  for  such  an 
injury  are  collected,  they  belong  to  the  husband, 
but  in  case  of  his  death  before  they  are  reduced  to 
possession,  they  survive  to  the  wife  in  the  same 
manner  as  if  the  injury  had  been  received  before 
marriage." 

Says  Mr.  Bishop:  ''If  she  (the  wife)  is  slan- 
dered, or  an  assault  and  battery  is  committeil  upon 
her,  or  any  trespass  or  actionable  wrong,  she  may, 
on  becoming  discovert,  sue  the  wrongdoer  the  same 
as  though  she  had  been  sole  when  she  received  the 
injury;  though,  if  the  suit  is  brought  in  the  life- 
time of  her  husband,  he  must  be  made  a  party 
plaintiff  with  her,  in  consequence  of  the  general 
rule  of  law  which  places  the  wife  under  the  protec- 
tion of  her  husband.  When  the  result  of  the  wrong 
becomes  money,  in  the  form  of  damages  paid  by 
the    wrongdoer,    the    wife,    though    she    can    receive, 
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cannot  hold  it,  and  the  title  glides  to  the  husband, 
making  the  money  his."     Married  Women,   Sec.   705. 

So  that  it  is  plain,  at  common  law,  a  married 
woman  had  a  cause  of  action  against  a  party  who 
wrongfully  enticed  away  or  alienated  the  affections 
of  her  husband,  but,  by  reason  of  the  disability  of 
coverture,  that  right  remained  in  abeyance,  and  could 
not  be  prosecuted  by  the  feine  covert  in  her  own 
name.  If  the  husband  died,  or  there  was  an  abso- 
lute divorce,  the  right  of  action  remained  the  prop- 
erty of  the  wife,  and  might  be  prosecuted  by  her 
as  a  feme  sole.  Legg  v.  Legg^  8  Mass.,  89;  Lodge 
V.  Hatmlton^  2  So.  JR.,  491;  Posthwaite  v.  Poath- 
waite  (Ind.),    28   N.    E.    Rep.,    99. 

These  propositions,  however,  are  .controverted  by 
counsel  for  plaintiff,  and  authorities  are  cited  to 
support  the  contention  that  a  married  woman  has  a 
right  to  prosecute  such  an  action  without  joinder  of 
her   husband. 

The  case  of  Foot  v.  Card^  58  Conn.,  4  (S.  C, 
6  L.  R.  A.,  829),  does  broadly  hold  that  a  married 
woman,  independently  of  any  statute,  may  sue  for 
the  alienation  and  loss  of  her  husband^ s  conjugal 
affection  and  society,  in  her  own  name, .  and  without 
joining  her  husband  as  co-plaintiff,  and  the  decision 
seems  to  have  been  rested  upon  the  ground  that  the 
damages  belong  solely  to  the  wife.  But  it  must  be 
conceded  that  this  case  is  out  of  line  "with  the  great 
current  of  authority,  and  is  not  supported  by  sound 
legal    reasoning.      According    to   the   great   weight   of 
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authority,  the  wife  can  maintain  such  an  action  only 
in  jurisdictions  where  there  is  an  enabling  statute. 
Says  Mr.  Cooley,  in  discussing  this  subject,  in  his 
work  on  Torts:  '*We  see  no  reason  why  such  an 
action  cannot  be  supported  where,  by  statute,  the 
wife  is  allowed  to  sue  'for  personal  wrongs  suifered 
by  her.'"  227.  In  Bennett  v.  Bennett,  116  N.  Y., 
the  wife  was  permitted  to  prosecute  the  action  in 
her  own  name  under  the  Code  of  Civil  Procedure, 
which  provided  that  *'a  married  woman  appears, 
prosecutes,  or  defends,  in  an  action  or  special  pro- 
ceeding, alone,  or  joined  with  other  parties,  as  if 
she  were   single." 

Wef^tlaJc^  V.  Westlake,  34  Ohio  St.,  691  (S.  C, 
32  Am.  Rep.,  397'!,  was  an  action  of  slander  by 
the  wife  in  which  it  was  held  that  the  suit  might 
be  maintained  under  a  statute  of  Ohio  conferring  on 
the  wife  **all  rights  in  action"  which  have  <' grown 
out  of  a  violation  of  any  of  her  personal  rights." 
In  Seaver  v.  Adarm,  19  Atlantic  Rep.,  776,  it  was 
held  that  under  the  statute  of  New  Hampshire,  en- 
acting that  a  married  woman  may  sue  in  all  mat- 
ters in  law  or  equity,  for  any  wrong  done  her,  this 
action  may  be  maintained.  The  Court  remarked 
that  the  only  reason  why  the  wife  formerly  could 
not  maintain  an  action  for  the  alienation  of  her  hus- 
band's affections  was  the  ''barbarous  common  law  fic- 
tion that  her  legal  existence  became  suspended  during 
the  marriage  and  became  merged  into  his,  which 
long     since     ceased     to     obtain     in     this     jurisdiction. 
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There  remains  now  no  other  semblance  of  a  reason, 
in  principle,  why  such  an  action  may  not  be  main- 
tained here."  There  is  another  class  of  cases  which 
hold  that  one  who  entices  away  a  husband  is  not 
liable  in  damages  to  the  wife  for  the  loss  of  his 
society  and  support,  either  at  common  law  or  under 
a  statute  giving  her  a  right  of  action  for  injury  to 
person  or  character.  Such  are  the  cases  of  Duffies 
V.  Duffies,  76  Wis.,  374;  Mehrhoff  v.  Mehrhoffy  76 
Fed.    Rep.,    13;   Roe   v.    Roe,    82   Me.,    503. 

There  can  be  no  doubt,  however,  that  the  great 
preponderance'  of  authority  holds  that,  at  common 
law,  the  wife  had  such  a  right  of  action,  but  was 
without  remedy  to  assert  it,  and  that  it  may  be 
prosecuted  in  all  jurisdictions  where,  by  statute,  the 
wife  is  clothed  with  the  powers  of  a  ferns  sole. 
It  is  insisted  by  counsel  for  plaintiff  that  there 
is  such  enabling  statute  in  the  State  of  Tennessee, 
and  we  are  cited  to  §  4505,  Shannon's  Code,  which 
provides,  viz.:  *'^ Where  a  husband  has  deserted  his 
family,  the  wife  may  prosecute  or  defend  in  his 
name  any  action  which  he  might  have  prosecuted  or 
defended;  she  may  also  sue  and  be  sued  in  her  own 
name  for  any  cause  of  action  accruing  subsequently 
to  such  desertion."  At  common  law  a  deserted 
wife  has  no  power  to  prosecute  in  her  own  name 
such  causes  of  action.  It  was  only  in  case  of  abso- 
lute  divorce  or  the  death  of  the  husband  that  she  could 
prosecute  a  right  of  action  accruing  to  her  during 
the   coverture.      This   statute   enables   a    deserted   wife 
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to  prosecute  an  action,  but,  under  two  limitations,  to 
wit:  (1)  She  must  prosecute  it  in  his  name,  if  it 
is  an  action  which  he  might  have  prosecuted.  This 
paragraph  of  the  statute  bears  no  relevancy  to  the 
present  action,  since  it  is  not  prosecuted  in  the 
husband's  name;  (2)  under  this  statute,  her  right 
to  sue  in  her  own  name  is  restricted  to  such  causes 
of  action  as  accrue  subsequently  to  such  desertion. 
The  declaration  in  this  case  shows  that  the  slander- 
ous words,  which,  it  is  alleged,  caused  the  estrange- 
ment of  the  husband  and  the  loss  of  his  consortium, 
were   spoken   prior   to   the   desertion. 

The  case  of  Hester  v.  Hester^  88  Tenn.,  270,  was 
a  suit  by  a  deserted  wife  to  recover  damages  from 
the  defendant  '*for  falsely  and  maliciously  attempting 
to  ruin  her  character,  and  for  separating  her  and  her 
husband."  It  appeared  in  that  case  that  some  of 
the  causes  of  action  accrued  prior  to  the  desertion 
and  others  subsequently  thereto.  The  Court  held  that, 
under  the  statute,  the  wife  was  limited  to  the  causes 
of  action  accruing  subsequently  to  the  desertion, 
although  acts  occurring  prior  thereto  might  be  looked 
to  on  the  question  of  damages,  if  shown  to  have 
been   a   part   of   the   plan    alleged   in   the    declaration. 

It  appearing,  therefore,  that  no  cause  of  action  is 
alleged  in  the  declaration  to  have  occurred  subse- 
quently to  the  desertion,  the  demurrer  was  properly 
sustained,  and   the   judgment   is   affirmed. 
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Carter  v.  McClure. 

(Nashville.     January    9,    1897.) 

1.  Pabtnebship.     What  constitutes, 

A  partnership  is  created  by  an  agreement  entered  into  by  the 
members  of  an  '^Alliance  lodgpe,"  whereby  they,  in  considera- 
tion of  reduced  prices  and  expected  profits,  subscribe  severally 
for  "stock"  in  a  co-operative  store,  to  be  organized  without 
incorporation,  and  the  stock  to  be  under  the  control  of  three 
directors,  to  be  elected  annually  by  the  lodge,  to  act  in  con- 
junction with  the  principal  stockholder,  who  is  to  be  the  prin- 
cipal salesman.     {Post,  pp.  110-116.) 

Cases  cited  and  approved:  Mallory  v.  Oil  Works,  86  Tenn.,  598; 
65  111.,  532;  19  Ind.,  44;  27  Ind.,  399;  20  Me.,  413;  60  N.  H.,  294. 

2.  Same.    Dissolution. 

Members  of  a  partnership  are  estopped,  as  against  the  firm  cred- 
itors, to  claim  that  a  dissolution  resulted,  from  chang>es  in 
which  they  concurred  or  acquiesced.     {Posty  pp.  116-118. ) 

m 

3.  Sams.    Same. 

A  partnership  for  the  term  of  five  years,  ^*  unless  two-thirds  of 
the  stockholders  agreed  to  discontinue  the  business  in  a  shorter 
time,"  is  not  dissolved  by  a  sale  of  his  transferable  shares 
therein  by  a  member.     (Post,  pp.  tl6-118.) 

Cases  cited  and  approved:  124  Mass.,  81;  50  Vt.,  668;  57  Vt.,  316. 


FROM   FRANKLIN. 


Appeal    from    the     Chancery    Court     of     Franklin 
County.     T.  M.  McConnell,  Ch. 
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Banks  &  Embrey  and  Estill  &  Lynch  fur  Carter, 
Dunbar   &   Co. 

J.  H.  HoLMAN  and  Martin  &  Littleton  for 
McClure,  Lucas   &   Co. 

Beard,  J.  The  bill  in  this  cause  was  filed  by 
complainants,  as  creditors  of  McClure,  Lucas  &  Co., 
seeking  to  hold  the  defendants  liable  for  the  debts 
of  that  concern,  upon  the  theory  that  it  was  a  com- 
mercial firm,  of  which  defendants  were  members,  at 
the  time  of  the  creation  of  these  debts.  The  facts, 
so  far  as  they  are  important  in  the  decision  of  this 
case,  and  as  they  have  been  found  by  the  Court  of 
Chancery  Appeals,  are,  that  these  defendants,  with 
others  who  are  not  sued,  all  members  of  an  Alliance 
lodge  in  the  town  of  Huntland,  in  this  State,  en- 
tered  into  an  agreement  among  themselves  to  raise 
a  sum  of  money,  which,  it  was  assumed,  would  be 
sufficient  to  establish  a  co-operative  store  in  that 
place.  This  agreement  was  reduced  to  writing,  and 
the  names  of  the  parties  in  interest  were  by  them 
affixed  to  it,  and  over  against  his  signature  was 
placed  the  amount  which  each  subscriber  obligated 
himself  to  contribute  to  this  joint  enterprise.  This 
agreement  is   in  words  and   figures  following,   to  wit: 

"Huntland,  Tenn.,  Dec.    Slst,   1888. 
'*We,   the    undersigned,    agree    to    pay    to    the   di- 
rectors,   to   be   elected,    the    sum    annexed   to   our   re- 
spective   names,    by   the    first    of    January,    1889,    for 
the    purpose    of    establishing    a    co-operative    store  at 
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Huntland,  Tennessee.  We  further  agree  that  the 
said  money  remain  in  the  business  for  at  least  five 
years  from  beginning,  unless  two-thirds  of  the  stock- 
holders agree  to  discontinue  the  business  in  a  shorter 
time.  We  further  agree  that  three  of  the  stockhold- 
ers be  elected  annually  as  directors,  to  have  full 
control  of  the  stock  hereunto  subscribed.  It  is  far- 
ther agreed  that  the  directors  act  in  conjunction  with 
R.  W.  McClure,  who  is  a  stockholder  to  the  amount 
of  $2,050,  and  who  is  to  be  the  principal  sales- 
man, and  in  the  transaction  of  all  business  between 
the  said  McClure  and  directors,  the  directors  are  to 
be  regarded  collectively  or  as  a  unit,  and  the  said 
McClure  as  a  unit." 

After  the  execution  of  this  paper,  the  three  di- 
rectors provided  for  in  it  were  duly  chosen,  and  into 
their  hands  the  subscribers  paid  the  several  sums 
they  had  agreed  to  contribute.  These  sums,  aggre- 
gating $590,  were  turned  over  by  the  directors  to 
Mr.  McClure,  who,  adding  the  amount  of  $2,050, 
which  he  had  agreed  to  place  in  the  venture,  pur- 
chased a  stock  of  goods,  and  opened  up  a  co-opera- 
tive store  in  the  name  of  R.  W.  McClure  &  Co., 
this  being  the  business  name  agreed  upon  by  McClure 
and  the  three  directors.  No  incorporation  ever  took 
place,  nor  was  such  ever  intended  by  these  parties. 
The  main  purpose  of  the  defendants  in  entering  into 
this  business  was  to  avoid  what  they  deemed  to  be 
the  extortion  theretofore  practiced  upon  them  in  the 
sale    of    goods    by    the    merchants    of    the    country. 
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While  not  embodied  in  their  writing,  yet  one  of  the 
terms  of  the  contract,  and  the  one  which  chiefly, 
if  not  altogether,  induced  all  the  subscribers  (save  no 
doubt  McClure)  to  become  interested  in  this  enter- 
prise, was  that  they  were  to  purchase  such  goods 
as  they  might  require  from  the  stock  in  this  store 
at  a  profit  not  exceeding  ten  per  cent,  above  cost ; 
and  these  directory  were  chosen  as  their  representa- 
tives especially  to  look  after  McClure,  who  was  the 
largest  shareholder,  as  well  as  manager,  and  see  that 
he  kept  faith  with  the  subscribers  in  this  matter. 
While  the  defendants,  styling  themselves  in  their 
written  agreement  as  '*  stockholders, "  took  no  active 
personal  control  of  the  concern,  yet  they  manifested 
a  lively  interest  in  its  success  ;  in  addition  to  giving 
it  the  benefit  of  their  own  patronage,  they  were 
zealous  in  commending  it  to  their  neighbors.  At  the 
end  of  the  first  year,  one  Mosely  desired  to  purchase 
an  interest  in  the  business.  He,  however,  was  not 
a  member  of  the  < ^Alliance,"  and  organized  as  this 
enterprise  was,  in  line  with  or  under  the  inspiration 
of  that  movement,  it  was  necessary  that  he  become 
such  before  he  could  be  allowed  to  make  such  pur- 
chase. In  order  to  qualify  him  to  this  end,  the 
rules  of  the  ''lodge,"  to  which  these  defendants  be- 
longed, were  suspended,  and  at  one  meeting  he  was 
admitted  to  the  privilege  of  full  fellowship  with 
them.  He  contributed  $2,000  to  the  capital  of 
the  concern,  and  its  name  was  changed  to  McClure, 
Mosely  &  Co.     At  the  end  of  another  term  of  twelve 
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months,  Mosely  sold  out  his  interest  to  one  Lucas, 
and  thereafier  the  enterprise  was  conducted  in  the 
name  of  McClure,  Lucas  &  Co.,  until  insolvency  over- 
whelmed it  with  disaster.  The  claims  of  complainants 
accrued  during  the  existence  of  dnd  against  this  latter 
concern.  In  addition  to  these  changes  in  the  organ- 
ization of  and  style  of  the  business,  two  deaths  oc- 
curred among  the  original  subscribers — one  of  them 
before  and  the  other  after  ^  the  creation  of  these 
debts.  This  latter  death,  however,  can  in  no  way 
affect  this  controversy,  and  will,  therefore,  not  be 
further    noticed. 

Upon  this  state  of  facts,  it  is  insisted  for  the 
defendants,  first,  that  this  undertaking  was  in  no 
sense  a  partnership,  and  that  they  did  not  sustain 
the  relation  of  partners  to  either  R.  W.  McClure  & 
Co.,  Mosely,  McClure  &  Co.,  or  McClure,  Lucas  & 
Co. ;  secondly,  if,  however,  they  are  mistaken  in  this 
broad  proposition,  then  that  they  were  only  partners 
in  the  firm  of  R.  W.  McClure  &  Co.,  and  that  all 
partnership  relation  and  liability,  on  their  part,  were 
terminated  or  dissolved  by  the  various  changes  al- 
ready adverted  to,  and  long  prior  to  the  creation  of 
complainants'  debts.  The  Chancellor  and  the  Court 
of  Chancery  Appeals  held  both  these  contentions 
against  the  defendants,  and  the  case  is  now  before 
us  on  an  appeal  from  the  decree  of  this  last-named 
Court. 

1.  Were  these  parties  engaged  in*  a  partnership 
enterprise?      All   of  the   defendants  earnestly  disclaim 
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any  purpose  of  entering  upon  such  an  undertaking. 
While,  as  has  been  stated,  the  prime  motive  of  these 
parties  was  to  organize  a  mercantile  establishment, 
where  their  various  needs  would  be  supplied  at  rea- 
sonable figures,  ijet  they  confess  that,  outside  of  this, 
they  expected  to  share  in  any  profits  earned  by  it, 
in  proportion  to  the  respective  amounts  contributed 
by  them.  These  amounts  were  small,  yet  they  were 
to  serve  as  a  basis  for  such  distribution  of  profits. 
It  is,  no  doubt,  true  that  the  defendants  did  not 
contemplate  a  partnership,  and  each  supposed  that  he 
was  simply  taking  a  share  in  a  joint  stock  enter- 
prise, in  which  all  he  risked  was  the  small  sum 
paid  for  such  share,  yet  it  is  for  the  law  to  deter- 
mine, on  the  facts  already  given,  whether  a  part- 
nership was   created,   with   all   its   attending   liabilities. 

In  Mallay^y  v.  Oil  Worlc^,  86  Tenn.,  598,  is 
quoted  approvingly  the  definition  of  a  partnership 
as  given  by  Judge  Story.  ^*A  partnership,"  says 
that  writer,  *'is  usually  defined  to  be  a  voluntary 
contract  between  two  or  more  competent  persons 
to  place  their  money,  effects,  labor,  and  skill, 
or  some  or  all  of  them,  in  lawful  commerce  or 
business,  with  the  understanding  that  there  shall  be 
a  communion  of  the  profits  thereof  between  them." 
Story   on   Part.,    Sec.    2. 

The  facts  found  by  the  Court  of  Chancery  Ap- 
peals, a  general  outline  of  which  is  given  above, 
disclose  the  constituent  elements  of  a  partnership, 
as   required    by   this   definition.       It    is    a   case   where 
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these  parties  have  embarked  their  money  *'in  lawful 
commerce,"  "with  the  understanding  that  there  should 
be  a  division   of  profits"    earned. 

In  addition  to  this,  they  have  taken  a  firm  name, 
and  thus  have  advertised  themselves  to  the  world  as 
a  commercial  partnership.  Calling  their  contributions 
to  the  capital  of  this  business  a  < '  subscription  for 
stock,"  and  taking  certificates  for  their  payments 
from  the  company  as  a  joint  stock  company,  it 
not  being  incorporated,  cannot  alter  their  liability. 
"There  is  no  intermediate  association,  or  form  of 
organization,  between  a  corporation  and  a  partner- 
ship, known  to  the  common  law,  and,  unless  other- 
wise provided  by  statute,  as  is  the  case  in  England 
and  New  York,  a  joint  stock  company  is  treated 
and  has  the  attributes  of  a  common  partnership." 
1  Bates  on  Part.,  Sec.  72.  And  Judge  Story  says 
that  "in  joint  stock  and  other  large  companies 
which  are  not  incorporated,  but  are  a  simple,  al- 
though an  extensive,  partnership,  their  liabilities  to 
third  persons  are  generally  governed  by  the  same 
rules  and  principles  which  regulate  commercial  part- 
nerships." And  such  has  been  the  conclusion  of 
the  Courts  wherever  the  character  of  joint  stock 
companies  similar  to  the  one  in  question  has  been 
passed  upon,  so  far  as  our  examination  has  disclosed. 
At  least  such  was  the  holding  in  Jlodgson  v.  Bald/win^ 
65  111.,  532;  Renyon  v.  Williams^  19  Ind.,  44; 
Mdrming  v.  GoBharie^  27  Ind.,  399;  Beartian  v.  Whit- 
ney, 20  Me.,  413;  Fanmm  v.  Patch,  60  N.  H.,  294. 


^ 
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The  Supreme  Court  of  New  H[ampshire,  in  this 
last  cited  case,  have  delivered  an  able,  exhaustive 
opinion  upon  the  law  of  partnership  as  it  applies 
to  an  association  like  the  one  in  question,  and  we 
content  ourselves  with  what  we  have  already  said, 
and   by   making   sjiecial   reference  to   that  opinion. 

In  the  light  of  these  authorities,  we  think  there 
can  be  no  doubt  that  these  parties  were  partners  in 
the   firm   of   R.    W.    McClure   &   Co. 

2.  We  think  it  equally  clear,  on  the  facts  of 
this  case,  and  in  view  of  the  legal  principles  appli- 
cable to  them,  that  there  was  no  termination  of  the 
partnership  enterprise  resulting  from  the  changes 
occurring  during  its  progress,  by  the  introduction 
and  subsequent  withdrawal  of  Mosely,  and  the  ac- 
cession of  Lucas  or  his  capital  to  it,  or  the  death 
of  one  of  the  original  subscribers,  intermediate  be- 
tween the  start  of  this  business  and  the  final  insol- 
vency of  McClure,  Lucas  &  Co.;  that,  through  all 
these  changes,  the  defendants'  relations  remained  as 
fixed  by  themselves  in  the  beginning,  and  that  they 
are  liable  as  partners  for  the  debts  sought  to  be 
enforced  in  this  cause.  This  conclusion  we  rest  on 
two  grounds:  (1)  It  is  found  by  the  Court  of  Chan- 
cery Appeals  to  be  a  fact  that  these  defendants 
were  members  of  the  Alliance  lodge  that,  by  a 
suspension  of  its  rules,  hurriedly  qualified  Mosely, 
so  that  he  might  bring  his  capital  and  his  name  to 
the  aid  of  this  joint  undertaking.  They  do  not 
claim   to   have    been    ignorant  of  this   proceeding,    or 
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to  have  offered  any  opposition  to  it,  either  in  or  out 
of  their  lodge,  or  that  they  made  any  protest  against 
his  accession  to  the  business.  On  the  contrary,  their 
zeal  for  the  success  of  the  movement  continued  un- 
diminished. And  so  with  regard  to  the  withdrawal 
of  Mosely,  and  the  introduction  of  Lucas  in  bis 
room  and  stead.  The  record  shows  consultation  with 
quite  a  number  of  these  defendants  as  to  the  advis- 
ability of  this  change,  and  an  agreement  with  them 
in  regard  thereto,  and  acquiescence,  at  least  by 
silence,  on  the  part  of  the  remainder.  All  these 
parties,  through  the  various  changes  in  the  personnel 
of  the  organization,  by  death  and  purchase,  and  in 
the  firm  name  under  which  the  business  was  carried 
on,  not  only  stood  by  and  watched  the  movements 
of  the  concern  as  one  in  which  they  had  a  part, 
but  they  made  no  claim  of  dissolution  by  reason 
thereof,  until  confronted  by  the  claims  of  these  com- 
plainants. It  was  then  too  late,  for,  conceding  that 
either  one  of  these  acts  might  have  been  availed  of 
by  the  defendants  as  working  a  dissolution  of  their 
partnership,  yet,  at  their  election,  they  might  waive 
this  effect.  (2)  The  nature  of  this  enterprise  re- 
pels the  idea  that  it  was  in  the  contemplation  of 
the  parties  that  either  death  or  any  transfer  of 
shares  should  work  a  dissolution  of  the  business. 
Not  only  was  it  to  continue  for  five  years,  * '  unless 
two-thirds  of  the  stockholders  agreed  to  discontinue 
the  business  in  a  shorter  time,"  but  the  shares  of 
the   stockholders   were   transferable. 
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Says  Mr.  Bates,  in  his  work  on  Partnership,  Vol. 
I.,  Sec.  72:  ''The  fact  of  transferable  shares  makes 
such  an  association  different,  not  merely  in  magni- 
tude, but  in  kind,  from  ordinary  partnerships,  be- 
cause not  based  upon  mutual  trust  and  confidence  in 
the  skill,  knowledge,  and  integrity  of  every  other 
partner.  Hence,  a  sale  of  his  shares  by  a  member, 
the  shares  being  transferable,  is  not  a  dissolution. 
Death  of  a  member  is  not  a  dissolution,  if  such 
was  the  intent  and  the  character  of  the  association, 
in  that  the  shares  are  transferable  and  it  is  gov- 
erned by  officers  and  is  in  the  form  of  a  corpora- 
tion, is  evidence  of  such  intent."  What  the  text- 
writers  and  the  opinions  of  many  Courts  call  the 
delectus  personainiMy  an  •  element  in  an  ordinary  com- 
mercial partnership,  is  lacking  when  the  partnership 
assumes  the  character  of  a  joint  stock  company  with 
transferable  shares.  2  Bates,  Sec.  581;  Machinists^ 
National  Bank  v.  Dean^  124  Mass.,  81;  Walker  v. 
Wait,  50  Vt.,  668;  McNeist  v.  Uulless  Oat  Co.,  57 
lb.,  316. 

It  follows  that  the  assignments  of  error  upon  the 
decree  of  the  Court  of  Chancery  Appeals,  in  the 
particulars  above  indicated,  must  be  overruled.  The 
assignments  of  error  upon  the  Court's  decree  as  to 
the  Lipscomb  claim  is  disposed  of  only.  The  de- 
cree  of  that   Court   is   in   all   thinofs   affirmed. 
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{Nashville,      January    13,   1897.) 

1.  Appeal..    From  second  verdict. 

An  appeal  from  a  final  judgment  brings  up  for  review  the  pro- 
ceedings of  a  former  trial,  preserved  by  bill  of  exceptions,  in 
which  a  verdict  favorable  to  appellant  was  set  aside.  {Posty 
pp.  120,  121.) 

Act  construed:  Acts  1875,  Ch.  106. 

Code  construed:  §{  4851,  4853  (S.);  H  3836,  3837  (M.  <&  V.). 

Cases  cited  and  approved:  State  v.  Perry,  4  Bax.,  438;  Ring  v. 
Miller,  8  Bax.,  382;  Railroad  v.  Conley,  10  Lea,  533:  Morgan  v. 
Bank,  13  Lea,  241;  Chesapeake  v.  Higgins,  85  Tenn.,  620;  Rail- 
road V.  Scott,  87  Tenn.,  497;  Railroad  v.  Lee,  90  Tenn.,  570. 

2.  SupBEMK  Court.     Will  not  disturb  Judge's  action  setting  aside 

verdictj  when. 

The  Supreme  Court  will  not  disturb  the  action  of  the  trial  Judge 
in  setting  aside  a  verdict  as  unsupported  by  the  evidence,  if, 
upon  the  facts,  the  correctness  of  the  verdict  is  ** fairly  de- 
batable."    (Posty  pp.  121, 122.) 

8.  Same.     Charge  not  part  of  bill  of  exceptions. 

Where  the  record  contains  two  bills  of  exceptions  taken  upon 
separate  trials,  and  upon  suggestion  of  diminution  a  charge  of 
the  Court  is  sent  up,  which  is  not  ear-marked  for  either  trial, 
it  will  not  be  treated,  for  the  purpose  of  putting  the  trial 
Judge  in  error,  as  the  charge  given  on  the  second  trial.  {Post, 
p.  122.) 


FROM    DAVIDSON. 


Appeal   in  error   from   Circuit  Court   of    Davidson 
County.     J.  W.  Bonner,  J, 
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M.  W.  Allen   for   Baugh. 

East  &  Fogg,gC.  D.  Porter,  and  J.  D.  B.  DeBow 
for   Railroad. 

Caldwell,  J.  John  Baugh  brought  this  suit 
against  the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way  Company,  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  by  him  through 
its   negligence. 

There  were  two  trials  in  the  Court  below.  In 
the  first  one  the  plaintiflf  obtained  a  verdict  for 
1600.  On  motion  of  the  defendant,  the  Court  set 
that   verdict  aside   and   granted   a   new   trial. 

In  the  second  trial  the  jury  returned  a  verdict 
for  the  defendant,  and  upon  that  verdict  the  Court, 
after  overruling  the  plaintiff's  motion  for  a  new 
trial,  rendered  a  judgment  dismissing  the  suit.  The 
plaintiff  preserved  a  bill  of  exceptions  in  each  in- 
stance, and,  after  judgment  final,  appealed  in  error. 
This  procedure  brought  the  whole  case,  upon  the 
two  bills  of  exceptions,  into  this  Court.  The  making 
up  and  preservation  of  the  first  bill  of  exceptions 
were  authorized  by  the  provisions  of  Ch.  106,  Acts 
of  1875,  (Code,  M.  &  V.,  §§3836,  3837;  Shannon, 
§§  4851,  4852),  and  the  appeal  in  error  after  final 
judgment,  brought  up  for  review  all  questions  prop- 
erly arising  upon  that  bill  of  exceptions.  lb,;  State 
V.  Perri/,  4  Bax.,  438;  King  v.  Mille?*,  8  Bax.,  382; 
Railroad  v.  Conley^  10  Lea,  533 ;  Morgan  v.  Bank^ 
13   Lea,   241;    Chesapeake  v.   Hlgghis^   85  Tenn.,   620; 
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Railroad  v.  Scotty  87  Tenn.,  497  ;  Railroad  v.  Lee^ 
90   Tenn.,  670. 

The  case  being  here  on  both  bills  of  exceptions, 
it  stands  for  examination  first  upon  the  prior  one. 
Chesapeake  v.  HigginSy  (nipra/  Railroad  v.  Scotty 
supra. 

The  first  complaint  made  in  this  Court  is  that 
the  trial  Judge  erroneously  set  aside  the  verdict  and 
granted  a  new  trial.  The  record  recites  that  the 
defendant's  motion  for  a  new  trial  was  sustained 
upon  the  ground  that  the  Court  thought  the  verdict 
*' contrary  to  the  weight  of  the  evidence."  The 
plaintiff  insists  that  the  trial  Judge  was  in  error  in 
his  opinion  as  to  the  weight  of  the  evidence;  and, 
in  support  of  that  insistence,  the  plaintiff  says  that 
he  had  three  witnesses  and  the  defendant  only  one 
on  the  controlling  issue  in  the  case,  and,  conse- 
quently, that  the  weight  of  the  evidence  was  with 
the  verdict,  and  not  against  it.  Upon  this  conten- 
tion we  are  asked  to  reverse  the  action  of  the  trial 
Judge  and  to  render  a  judgment  on  the  verdict  for 
¥600,  as  it  is  said  he  should  have  done.  It  is  not 
within  the  province  of  this  Court  to  inquire,  in  such 
a  case,  whether  the  weight  or  preponderance  of  the 
evidence  was  on  the  .  one  side  or  on  the  other. 
That  was  the  duty  of  the  jury,  in  the  first  place, 
and  then  of  the  trial  Judge.  If  this  Court,  upon 
looking  to  the  record,  finds  that  the  controlling  issue 
of  fact  was  fairly  debatable  from  the  evidence  ad- 
duced,   it    will    pursue    the    investigation    no    further. 
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but  will  accept  the  decision  of  the  trial  Judge  as 
conclusive.  The  record  now  before  us  presents  that 
case. 

The  second  complaint  urged  by  the  plaintiff  is 
that  the  trial  Judge  committed  an  error  in  a  certain 
portion  of  what  is  claimed  to  have  been  his  instruc- 
tion to  the  jury  on  the  second  trial.  How  this  is 
cannot  be  ascertained,  for  the  record  does  not  dis- 
tinctly show  what  instruction  the  jury  received  on 
that   trial. 

The  second  bill  of  exceptions,  after  setting  out 
the  evidence,  contains  the  words,  "The  Court  charged 
the  jury  as  follows;"  but, ^  in  fact,  no  charge  ap- 
peared in  the  transcript  first  filed  in  this  Court. 
To  cure  that  defect,  the  plaintiff  made  appropriate 
suggestion  of  a  diminution  of  the  record,  and  there- 
after brought  up  a  supplemental  transcript,  which 
contains  what  seems  to  have  been  a  charge  in  the 
case  at  some  time.  But  whether  this  charge  was 
given  on  the  first  or  on  the  second  trial  cannot  be 
discovered.  The  Clerk  certifies  that  it  is  *Hhe 
charge  had"  in  the  case,  without  saying,  or  even 
indicating,  when,  or  in  which  of  the  two  trials,  it 
was  delivered;  and  the  charge  itself  is  not  dated,  or 
otherwise  identified  as  the  particular  instruction  given 
to  the  jury  on  the  second  trial  of  the  case.  In 
this  state  of  uncertainty  it  cannot  be  treated  as  .the 
charge  delivered  on  the  second  trial;  hence,  the  sec- 
ond assignment  of  error  has   nothing   to  stand   upon. 

Affirm    the  judgment   dismissing  the   suit. 
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Railroad  v.   Ward. 

{Nashville,      January   23,    1897.) 

Master  and  Servant.     Not  felUnV'Servants. 

One  employed  by  shippers  to  load  potatoes  from  wagons  into 
cars  placed  on  side  tracks,  does  not  become  a  fellow-servant 
with  the  train^s  crew  so  as  to  defeat  his  recovery  for  an  injury 
inflicted  by  the  negligence  of  the  engineer,  when  he,  not  as  a 
mere  volunteer  in  the  service  of  the  railroad  company,  but  for 
the  purpose  of  expediting  his  employer's  business,  assists,  at 
the  request,  or  with  the  consent,  of  a  brakeman,  in  placing  a 
car  in  a  convenient  place  for  loading,  and  is  negligently  in- 
jured while  thus  engaged.  And  the  company's  liability  can- 
not be  defeated  on  the  ground  that  the  brakeman'acted  with- 
out authority,  or  that  sufficient  facilities  had  been  provided 
by  the  company  for  placing  the  cars,  without  other  assistance. 

Cases  cited  and  approved:  57  Am.  Rep.,  606;  54  Am.  Rep.,  803; 
26  L.  R.  A.,  659;  10  L.  R.  A.,  97. 

Cited  and  distinguished:  63  Tex..  77;  4  Am.  <&  Eng.  Rep.,  589, 
599;  30  Atl.  Rep.,  116,  533. 


FROM   MAURY. 


Appeal    in   error  from    Circuit    Court    of    Maury 
County.     E.    D.    Patterson,    J. 

Georoe  T.    Hughes  &   Son   for  Railroad. 

VooRHiES    &    Fowler  and   James  A.    Smiser  for 
Ward. 
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Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injuries.  There  was  a  trial  before  the 
Court  and  jury,  and  a  verdict  and  judgment  for 
plaintiff  for  $1,075  and  costs,  and  defendant  railroad 
company   has  appealed,    and   assigned  errors. 

Plaintiff  was  engaged  by  several  parties  at  Mt. 
Pleasant  to  load  potatoes  in  barrels  from  wagons 
into  the  cars  which  were  placed  upon  the  side  tracks. 
It  was  necessary,  for  the  more  convenient  and  ex- 
peditious loading  of  the  potatoes,  to  have  the  cars 
moved  to  another  point  on  the  side  tracks,  where 
the  cars  could  be  more  readily  reached  by  the 
wagons.  At  the  request  of  Bibb,  brakeman  on  the 
train,  plaintiff  went  on  top  of  a  car  to  assist  in 
placing  it  at  a  convenient  and  proper  place,  and 
while  he  was  so  engaged  the  engine  struck  the  car 
with  force  and  violence,  and  plaintiff  was  thrown  to 
the  ground  and  had  his  foot  crushed  by  the  cars 
running  over  it.  It  was  customary  to  require  ship- 
pers to  load  the  cars  upon  the  side  tracks,  iind  the 
railroad  company  and  employees  placed  the  cars  at 
convenient   places   for   that   purpose. 

The  main  and  perhaps  only  question  in  this  case 
is  admirably  stated  by  opposing  counsel,  and  plainly 
and  very  pointedly  put  to  the  jury  in  an  admirable 
charge  by  the  Court.  The  contention  of  defendant 
railroad  company  is,  that  the  company  had  sufficient 
crew  to  place  the  cars  properly,  and  would  have 
done  so,  and  there  was  no  emergency  or  necessity 
for    the    plaintiff    to    aid    in    this    work,    and,    in   so 
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doing,  he  was  a  mere  volunteer,  or  acting  under  the 
unauthorized  invitation  of  the  brakeman,  and  became 
a  fellow-servant  with  him  and  the  engineer,  and 
hence   he   was   not  entitled   to   recover. 

The  theory  of  plaintiff  is  that  it  was  necessary 
to  replace  the  cars  in  another  position,  and  that  he 
and  his  employers  had  an  interest  in  having  them  so 
placed  in  order  to  expedite  their  own  work,  and 
hence*  he  was  not  a  fellow-servant  with  company's 
employees,  but  was  engaged  in  his  employer's  work 
and  was  entitled  to  recover  for  the  negligent  acts 
of    the    company's    servants.       Upon     this    point    the 

f 

learned  trial  Judge  gave  the  following  instructions: 
'*The  defendant  insists  that  thfe  plaintiff  was  a  vol- 
unteer merely;  that  is,  he  was  voluntarily  assisting 
the  brakeman,  whose  own  duty  it  was  to  do  the 
work  which  plaintiff  undertook  to  do.  If  this  is  so — 
that  is,  if  you  find  that  the  plaintiff  was  a  mere 
volunteer,  having  no  interest,  either  for  himself  or 
his  employer,  in  the  work  which  he  was  undertaking 
to  do,  that  is,  in  assisting  brakeman  Bibb  in  his 
work — then  he  could  not  recover  for  the  negligent 
acts  of  any  of  the  agents  and  servants  of  the  de- 
fendant company,  unless  their  conduct  was  so  grossly 
negligent  as  to  show  a  wanton,  willful,  and  reckless 
disregard  of  his  safety.  If  the  plaintiff  was,  as  I 
have  just  said,  simply  assisting  Bibb,  the  brakeman, 
in  doing  work  which  it  was  Bibb's  duty  to  per- 
form, then  he  cannot  recover  from  the  defendant  for 
any   injury   caused    by   the    negligence  or    misconduct 
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of  the  engineer   or   other   servants   and   agents   of   de- 
fendants.     And,   if   you  so  find,   you  need   not  inves- 
tigate  the   ease  further,    but    you    will    return   a   ver- 
dict for   the   defendant.      But   it  is   insisted  in   behalf 
of    the    plaintiff    that    he   was   not  a   mere   volunteer, 
and    that    he    did    not    stand    in    the    relation    of    a 
fellow-servant     to    the    employees    of    defendant,     but 
that   he   was   assisting   Bibb,    the   servant  of    the   rail- 
road   company,    at    his    request,    for    the    purpose   of 
expediting   his  own  work,   which   he  was  employed   to 
do,    in   relation   to   the   loading   of   the   cars   with    po- 
tatoes.     How   this   fact  was   you  will  determine  from 
the   proof.      And    it   is   a   vital   question,    and   one   to 
be   determined  at   the.  threshold  of  your  investigation; 
that   is,    was   this   act   of   the   plaintiff    in    going   upon 
the   car,    at   the   invitation   and   request   of   the   brake- 
man,  Bibb,  prompted  by  a  desire  to  promote  his  own 
interest,  or  that  of  his  employers,  and  expecting  thus 
to   expedite   and   facilitate   his  own  work  and  promote 
the  interest  of   his  employer,   or  was  he  there  simply 
to  assist  the  servants  of   the  defendant   in  their  work 
or   as  a   matter   of  accommodation  to   Bibb?       In    the 
former  case  he  would  have  the  right  to  recover,   pro- 
vided  the   alleged  negligence  and   injury   is   made   out 
in   other   respects.      In    the   latter   case   he   could    not 
recover.      If   you  find  from  the  proof   that   the  plain- 
tiff was  engaged  in  the  work  of   loading  potatoes  for 
the  parties  named  in  the  declaration,   and  that  it  was 
to   his   interest,    or   that    of    his    employers,     in    expe- 
diting his  own  work   that   he  should   assist  in   moving 
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the  cars  to  where  they  were  wanted,  and  that  such 
self-interest  prompted  him  to  comply  with  the  re- 
quest of  Bibb  to  help  him  about  the  car,  and  that 
Bibb  was  the  man  in  charge  of  that  part  of  the 
work,  and  the  man  whose  duty  it  was  to  do  the 
work  plaintiff  was  requested  to  do,  and  you  further 
find  that  the  action  of  the  plaintiff  was  a  reasonable 
and  prudent  act  under  the  circumstances,  and  that 
while  so  engaged  he  was  injured  by  the  negligence 
of  the  agents  and  servants  of  the  defendant  com- 
pany,' then,  under  such  circumstances,  the  plaintiff 
would   be   entitled   to   recover." 

Defendant  relies  upon  the  cases  of  Mayton  v.  The 
Texas  cfe  Pacific  Ry^^^  63  Tex.,  77;  Therman  v. 
Hannibal  ^.  jff.,  4  A.  &  E.  Rep.,  589  ;  Everhart  v. 
T  H.  <&  L  R.  R.,  4:  Am.  &  Eng.  Rep.,  699,  as 
holding  the  general  rule  that  one  who  volunteers 
services,  or  performs  them  at  the  request  of  an  em- 
ployee not  authorized  to  employ  him,  stands  in  the 
same  relation  to  the  company  as  to  liability  of  the 
company  as  those  with  whom  he  associates  himself. 
Counsel  for  the  railroad  concedes  that  cases  may 
be  taken  out;  of  this  general  rule,  but  insists  there 
must  appear  a  self-interest  in  the  very  work  to  be 
done,  citing  Welch  v.  Maine  Central  R.  R.j  30  At- 
lantic Rep.,  116;  also  the  case  of  Wisham  v.  Rich- 
ardsy  20  Atlantic  Rep.,  533  (136  Penn.  State  Reps., 
109),    as   illustrating  the   rule  and   exceptions. 

The  contention  of  plaintiffs  is  illustrated  by  the  case 
of   JEason  v.   S,  i&  E.   T  R.  R.    Co,,  57  Am.  Reps., 
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606.  In  that  case  the  person  injured  was  not  receiv- 
ing or  loading  freight.  He  was  attempting  to  help 
move  a  car  so  as  to  place  it  where  he  could  more 
conveniently  get  at  it  in  order  to  load  it  for  his  em- 
ployers. The  opinion  does  not  say  in  that  case  that 
the  conductor  said  he  was  short  of  hands,  and  it 
does  not  state  that  it  was  necessary  for  the  plaintiff 
to  undertake  the  work  at  which  he  was  injured. 
The  decision  of  the  Court  is  based  upon  the  broad 
proposition  that  his  employers  were  interested  in 
having  the  work  done,  and  that,  therefore,  what  he 
did  was  done  in  their  interest,  and  not  in  that  of 
the  defendant;  and  that,  therefore,  he  was  not  a 
mere   volunteer,  and   was   entitled   to   protection. 

Another  case  in  point  is  Mclntire  St.  R,  Co,  v. 
Bolton^  from  the  Supreme  Court  of  Ohio,  reported 
in  54  Am.  Keps.,  803.  In  that  case,  a  passenger 
on  a  street  railway  was  injured.  The  car  which  he 
was  upon  had  got  off  of  the  right  track,  and  he 
was  assisting  the  servants  of  the  road  in  pushing  it 
back,  when  he  was  injured  by  another  car  belonging 
to  the  same  road.  In  this  case,  it  is  not  shown 
that  he  was  requested  to  assist  in  what  he  was  doing, 
nor  is  it  anywhere  stated  that  it  was  necessary  for 
him  thus  to  assist  in  order  to  get  it  back,  or  that 
he  would  save  much  time  by  assisting,  or  that  he  was 
in  any  haste  to  pursue  his  journey.  The  Court  put 
the  case  upon  the  distinct  ground  that  he  had  an 
interest  in  having  the  car  shoved  back,  in  order  to 
facilitate  his  journey ;    that   what   he  was    doing  was 
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reasonable  and  prudent ;  and  that  it  was  not  con- 
trary to  the  wishes  of  the  servant  of  defendant  who 
had   the   car   in   charore. 

A  very  carefully  considered  case  is  that  of  G^ Don- 
mil  v.^  Maine  Central  R.  Co.y  25  Lawyers'  Rep. 
Annotated,  659.  In  that  case  the  same  arguments 
urged  by  counsel  for  defendant  in  thts  case,  were 
pressed  on  the  Court.  .  It  is  said  in  the  opinion: 
*^It  is  undoubtedly  true  that  if  one  who  has  no 
interest  in  the  work  to  be  performed,'  a  mere  by- 
stander, voluntarily  assists  the  servants*  of  another, 
either  with  or  without  the  latter's  request,  he  must 
do  so  at  his  own  risk,  and  the  jury  were  so  in- 
structed in  this  case.  But  it  is  equally  well  settled 
that  one  who  has  an  interest  in  the  work  to  be 
performed,  and  for  his  own  convenience,  or  to  facil- 
itate or  expedite  his  own  work,  assists  the  servants 
of  another,  at  their  request  or  with  their  consent, 
is  not  thereby  deprived  of  his  right  to  be  protected 
against  the  carelessness  of  the  other's  servants.  In 
the  former  class  of  cases  the  master  will  not  be 
responsible,  in  the  latter  he  will  be.  This  distinc- 
tion is  sustained  by  every  text-book  to  which  our 
attention  has  been  called,  and  is  well  sustained  by 
adjudged   cases." 

And  a  little  further  on,  the  law  is  stated  thus: 
**The  distinction  running  through  all  the  cases  is 
this:  That  where  a  mere  volunteer — that  is,  one 
who  has  no  interest  in  the  work — undertakes  to 
assist    the    servants    of    another,    he   does    so    at     his 
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own  risk.  In  such  a  case  the  maxim  respondeat 
superior*  does  not  apply.  But  where  one  has  an 
interest  in  the  work^  either  as  a  consignee  or  the 
serv^ant  of  a  consignee,  or  in  any  other  capacity, 
and,  at  the  request  or  with  the  consent  of  another's 
servants,  undertakes  to  assist  them,  he  does  not  do 
so  at  his  own  risk,  and  if  injured  by  their  care- 
lessness, their  master  is  responsible.  In  such  a 
case  the  maxim  of  respondeat  superior  does  apply. 
The  thing  on  which  the  cases  turn  is  the  presence 
or  absence  of  self-interest.  In  the  one  case,  the 
person  injured  is  a  mere  intruder  or  officious  inter- 
meddler;  in  the  other,  he  is  a  person  in  the  regular 
pursuit  of  his  own  business,  and  entitled  to  the  same 
protection  as  anyone  whose  business  relations  with 
the  master  expose  him  to  injury  from  the  careless- 
ness of  the  master's  servants."  It  was  there  urged, 
too,  that  the  servants  of  defendant  had  no  authority 
to  make  the  request  or  give  the  consent  relied  upon, 
and  the  Court  answered  the  contention  as  follows: 
*  <  But  in  the  present  case  it  is  urged  by  the  learned 
counsel  for  the  railroad  company,  that  the  crew  in 
charge  of  the  gravel  train  had  no  authority  to  make 
such  a  request  or  give  such  consent  as  will  author- 
ize the  servants  of  the  consignee  to  remove  or  assist 
in  the  removal  of  earth  from  the  cars.  We  do 
not  think  that  such  a  want  of  authority  exists.  It 
seems  to  us  that  the  persons  *  having  the  charge  of 
freight   cars  are   the   very  ones   to    give  such   consent, 
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or  to  make  such  a  request;  and  it  has  been  so  held, 
both   in   England   and   in   this   country." 

The  case  of  Wischam  v.  Richards^  cited  and  re- 
lied upon  by  the  defendant  in  this  case,  is  referred 
to  in  that  opinion  as  upholding  the  doctrine  herein 
laid  down.  The  Court  says  of  it:  *'The  recent 
case  of  Wischam  v.  Richards^  136  Pa.,  109  (10  L. 
R.  A.,  97),  cited  by  defendant's  counsel,  is  not  op- 
posed to  it.  It  sustains  it.  In  that  case  the  plain- 
tiff was  hurt  while  assisting  the  defendant's  servants 
in  unloading  a  heavy  fly  wheel  from  the  wagon. 
The  Court  found,  as  a  matter  of  fact,  that  the 
plaintiff  was  a  mere  volunteer,  having  no  interest  in 
the  work  which  he  undertook  to  assist  the  defend- 
ant's servants  in  performing,  and,  consequently,  that 
he   had   no   remedy   against   their    master." 

It  is  earnestly  insisted,  however,  that  the  rule  of 
liability  cannot  exist  unless  there  was  a  necessity  on 
the  part  of  the  railroad  to  have  the  services  of  the 
plaintiff,  and  that  if  the  business  was  that  of  the  rail- 
road, and  it  had  sufficient  force  to  perform  it,  then 
the  plaintiff  must  be  considered  a  volunteer  and  inter- 
meddler.  But  none  of  the  cases  holding  the  com- 
pany liable  proceed  upon  this  ground,  but  upon  the 
more  satisfactory  one,  whether  the  plaintiff  is  to  be 
regarded  in  such  cases  as  expediting  and  forwarding 
his  own  business,  or  that  of  the  railroad  company, 
either  as  an  accommodation  or  as  a  necessary  help. 
In  other  words,  was  he  engaged  in  his  own  busi- 
ness  or   that    of    the    railroad?      If    the    former,    the 
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road  is  liable  if  there  is  negligence;  in  the  latter 
it  is  not,  because  the  negligence  is  that  of  a  fellow- 
servant,  and  this  is  equally  so  whether  his  aid  is 
necessary  to  the  road's  performance  of  its  duty  or 
not.  The  emergency  or  necessity  which  will  authorize 
him  to  aid  the  railroad,  and  protect  him  in  so  doing, 
is  one  that  arises  in  his  own  business,  and  not  in 
that   of   the   railroad   company. 

The  questions  of  fact  in  this  case  were  properly 
left  to  the  jury — that  is,  as  to  whether  plaintiff  was 
a  mere  volunteer,  aiding  the  brakeman  on  his  invi- 
tation, or  whether  he  was  acting  in  his  own  in- 
terest and  that  of  his  employers.  The  question  of 
negligence  in  the  servants  of  the  railroad  company 
was  left  to  the  jury,  and  they  were  told  that  in  no 
event  could  the  plaintiff  recover  unless  the  railroad 
company    was   negligent. 

We  think  the  matter  was  properly  submitted  to 
the  jury,  under  a  proper  charge,  and  they  have 
found  for  the  plaintiff's  contention,  and  the  judgment 
of   the   Court    below   is   affirmed,    with   costs. 
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Roberts   v.    Turnpike   Co. 

{Nashville.      January    23,    1897.) 

1.  Dedication.     Of  road  by  mort^fogor. 

Third  persons  cannot  object  that  a  dedication  of  mortg'aged  land 
for  a  public  road  was  invalid  because  of  the  mortgage,  where 
the  mortgagee  makes  no  objection.     (Po8t,  pp.  134^  135,) 

Cases  cited:  6  Peters,  431;  1  Ohio,  478;  3  Cush.,  390. 

2.  Turnpikes.    Right  to  tolls. 

The  provision  of  J  1939  (M.  &  V.  Code),  that  turnpike  companies 
shall  not  be  entitled  to  the  privileges  with  reference  to  locat- 
ing their  toll  gates  therein  conferrea,  if  they  shall  **  charge 
toll  to  persons  going  to  mill,  to  church,  or  to  election, *'  is  in 
the  nature  of  a  condition  subsequent,  and  has  the  effect  to 
release  such  persons  from  payment  of  tolls,  but  does  not 
authorize  an  injunction  to  restrain  the  collection  of  tolls  from 
other  persons.     {Post,  pp.  136,  137.) 

Code  construed:  J  2457  (S.);  §  1939  (M.  &  V.). 

3.  Same.     Acceptance  by  aJmrnissloiiera. 

A  turnpike  road  is  sufficiently  received  and  examined  by  all  the 
commissioners  to  authorize  the  collection  of  tolls,  where  all 
three  commissioners  go  over  and  examine  the  road,  and  agree 
to  receive  it  provided  certain  things  are  done,  and  thereafter 
two  commissioners  go  over  it,  with  the  consent  of  the  third, 
and  report  the  changes  made  as  ordered,  after  which  all  join 
in  a  report  accepting  the  road,  and  authorizing  the  collection 
of  tolls-     (Post,  pp.  137,  138.) 


FROM      MAURY. 


Appeal    from    Chancery   Court   of    Maury   County. 
A.    J.    Abernathy,    Ch. 
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FiGUERS  &  -  Padgett   for   Roberts. 

VooRHiES   &    Fowler,    W.    S.    Fleming,    and    W. 
G.    Rainey,    for   Turnpike   Co. 

Wilkes,  J.  The  bill  in  this  cause  was  filed, 
primarily,  to  enjoin  the  Columbia,  Godwin  &  Santa 
Fe  Turnpike  Company  from  collecting  toll  at  its 
second  gate  from  persons  who  enter  upon  the  pike 
over  what  is  called  the  Roberts'  Bend  road,  and 
also  from  collecting  tolls  at  that  gate  from  any  other 
persons  passing  through  it,  on  the  ground  that  it 
is  not  legally  located,  and  other  grounds.  The 
Chancellor  granted  the  relief  prayed  for,  so  far  as 
to  give  the  injunction  against  collecting  tolls  from 
the  complainants  and  others  passing  over  the  Rob- 
erts' Bend  road,  but  refused  to  enjoin,  generally, 
the  collection  of  tolls  at  the  second  gate,  as  pra3''ed 
for.      Both  parties  have  appeale^l  and  assigned  errors. 

We  will  pass  upon  these  assignments  in  a  general 
way.  It  is  insisted  for  the  turnpike  company  that 
the  Roberts'  Bend  road  is  not  a  lawful  road,  but 
a  shun  pike  in  effect.  It  appears  that  prior  to 
1894  the  defendant's  road  was  operated  by  another 
company.  That  company  surrendered  its  charter  and 
abandoned  the  operation  of  the  road.  The  defend- 
ant company  was  thereupon  organized,  and  began  to 
operate  the  road.  In  the  meantime,  and  between 
these  two  dates,  the  Roberts'  Bend  road  was  opened. 
It  is  objected  that  it  was  not  lawfully  opened.  It 
appears   that  one   Sellars  conveyed   the   right   of   way, 
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or  a  portion  of  it,  to  a  trustee  for  the  benefit  of 
the  public  as  a  road.  It  is  objected  that  at  the 
time  he  made  the  conveyance  he  was  only  the  equi- 
table owner  of  the  land,  and.  tiiat  he  had  executed 
a  mortgage  upon  it  to  secure  certain  debts,  and  it 
is  insisted  that  no  one  but  the  legal  owner  of  land 
can  make  a  dedication  of  it  to  public  purposes. 
Upon  this  question  it  appears  that  the  authorities 
are  apparently   conflicting. 

It  has  been  held  that  such  dedication  may  be  made 
by  an  equitable  owner,  subject  only  to  the  rights  of 
the  holder  of  the  legal  title  (5  Am.  &  Eng.  Enc.  L., 
399;  6  Peters  (U.  S.),  431;  1  Ohio,  478;  3  Cush., 
290;  and  other  authorities);  that  the  dedication  must 
be  made  by  the  holder  of  the  legal  title,  and  this 
is  the  general  rule.  Ju/le  v.  Logan j  37  111.,  64; 
Jf'lsk  V.  Havannay  88  111.,  203;  Hoole  v.  Attorney- 
general^    22   Ala.,    190. 

We  think  there  is  nothing  reversible  in  this  as- 
signment. -  It  appears  that  the  mortgage  was  in- 
tended only  as  a  security  for  debts  enumerated,  and 
that,  with  the  exception  of  a  small  balance,  they 
had  been  paid  off.  The  mortgagee  is  not  complain- 
ing, and  he  is  the  only  person  who  can  complain. 
5  Am.  &  Eng.  Enc.  L.,  398,  note  3.  We  are  of 
opinion  there  was  a  dedication  of  the  right  of  way 
for  a  road,  and  that  it  was  accepted  and  used  by 
the  public.  The  statute  (Code,  Shannon,  §  2457), 
does  not  provide  that  the  road  shall  be  a  public 
road,    or    a   county   road,     but    one   opened    according 
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to  law,  and  this  was,  we  think,  lawfully  opened  at 
a  time  when  the  defendant  company  did  not  exist. 
There  is  nothing  in  the  Act  of  1891  (Shannon, 
§  1617,  et  sequltur)  which  is  opposed  to  this  holding. 
That  Act  was  simply  an  attempt  to  codify  the  road 
laws,  and  it  was  not  intended  to  destroy  the  right 
of  dedication  to  public  uses  as  it   has  always  existed. 

We  conclude  that  the  Roberts'  Bend  road  is  a 
lawful  road,  and  that  the  defendant  company  could 
not  legally  exact  toll  from  persons  entering  upon  or 
leaving  the  turnpike  over  this  road.  Code  (Shannon), 
§  2467. 

But  for  complainants  it  is  insisted  that  the  loca- 
tion of  this  gate  is  unlawful,  and  for  this  and  other 
reasons  the  turnpike  company  has  no  right  to  collect 
tolls  at  it  from  any  persons.  The  gate  is  located, 
or  attempted  to  be  located,  under  §  2457,  Shannon's 
Code,  which,  under  certain  conditions  and  circum- 
stances, allows  the  company  to  erect  a  gate  within 
a  quarter  of  a  mile  of  the  place  where,  under  its 
charter,  it  would  regularly  be  located.  That  section 
provides  that  companies  shall  not  be  entitled  to  this 
privilege  of  locating  gates  who  charge  toll  to  per- 
sons going  to  mill,  church,  or  elections,  and  it  is 
insisted  that  this  company  has  charged  toll  to  such 
persons.  It  is  sufficient  to  say,  in  regard  to 
this,  that  this  provision  is  in  the  nature  of  a  con- 
dition subsequent,  and  that  such  persons  as  are 
therein  specified  are  not  liable  to  the  payment  of 
tolls,    and   can   resist   their   collection.       It   is    possible, 
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also,  that  in  a  proper  action  the  State  may  take 
steps  to  enforce  a  forfeiture  of  the  privileges  of  the 
company,  but  the  question  does  not  properly  arise 
in   this   case,    and   it   is   not   decide<l. 

If  the  defendant  company  has  improperly  located 
ite  gate,  it  may,  by  proper  proceeding,  be  required 
to  remove  and  relocate  it,  but  we  do  not  think  this 
question  is  involved  in  the  present  case,  nor  are  the 
complainants  specially  interested  therein  under  this  bill. 
Objection  is  made  that  the  road  was  never  properly 
received  or  examined  by  the  commissioners,  and 
hence  it  has  no  right  to  collect  tolls  over  its  second 
section  of  five  miles.  The  objection  is  that  only 
two  of  the  commissioners  passed  upon  the  sufficiency 
of  the  road,  and  that  in  such  cases  all  three  of  the 
commissioners   must   co-operate  and   join. 

Without  deciding  the  abstract  question  as  to 
whether  a  majority  of  the  commissioners  can  act,  or 
whether  they  must  all  join  (a  question  we  have 
lately  considered  at  length,  in  Coxoan  v.  Murch^  not 
yet  reported),  it  is  sufficient  to  say  that  in  this  case, 
while  the  proceeding  was  somewhat  informal,  we 
think  that  substantially  all  the  commissioners  have 
concurred  in  receiving  the  road  and  authorizing  the 
collection  of  tolls.  It  appears  that  all  of  the  com- 
missioners did  go  over  and  examine  the  road,  and 
agreed  to  receive  it,  provided  certain  things  were 
done.  Afterward  two  of  the  commissioners  went 
again  over  the  road,  with  the  consent  of  the  third 
one,    and   reported   the   changes  made  as  ordered,   and 
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the  commissioners  all  then  joined  in  a  report  accept- 
ing, the  road  and  authorizing  tolls  to  be  collected. 
While  the  proceedings  are  informal,  we  think  there 
is   a   substantial    compliance   with   the   law. 

We  are  of  opinion,  therefore,  that  the  assign- 
ments of  error  by  the  complainants  are  not  well 
made,  and  the  decree  of  the  Chancellor  is  in  all 
respects  correct,  and  it  is  affirmed.  The  costs  of 
the  Court  below  will  remain  as  adjudicated  by  that 
Coui't,  and  the  costs  of  the  appeal  will  be  paid  one- 
half  by  complainants  and  the  other  half  by  defend- 
ants. 


DECEMBER  TERM,  1896.  139 


Williams  v.  McKee. 


Williams  v,    McKee. 

{NashmUe.      January   23,    1897.) 

1.  Libel  and  Slander.     Special  plea  eiribraced  in  general  issue. 

A  special  plea  in  an  action  for  slander  is  covered  by  the  general 
issue,  and  should  be  strieken  out  as  immaterial,  which  denies 
that  the  words  and  charges  contained  in  the  declaration  are 
correct  in  form  and  substance,  denies  that  the  meaning  at- 
tributed to  the  language  is  its  legitimate  construction,  and 
denies  that  the  words  were  spoken  in  a  malicious  sense,  but 
avers  that  they  were  spoken  in  an  innocent  sense,  with  no  in- 
tent to  malign  or  defame.  .  {Post,  pp,  141-143,) 

2.  Same.    Plea  of  justijtcation. 

A  plea  of  justification  in  an  action  for  libel  is  bad,  where  it  does 
not  admit  that  defendant  spoke  the  alleged  slanderous  words, 
but  states  that  '*  if  "  he  did  he  was  justified  in  doing  so.  (PosU 
p.  143,) 

3.  Same.     Covrt  construes  the  Uinguaqe,  when. 

The  construction  of  language  which  is  not  ambiguous,  and  is 
slanderous  per  se,  is  for  the  Court  instead  of  the  jury.  {Post, 
pp.  143,  144.)  ' 

Case  cited:  Bank  v.  Bowdre,  93  Tenn.,  733. 

4.  Same.     Words  slandero^is  per  se. 

A  statement  that  a  designated  person  has  stolen  corn  from  the 
speaker,  and  that  he  is  a  thief,  and  has  been  one  from  his 
cradle,  is  slanderous  per  se.     {Post,  pp,  140,  141,  144,) 

5.  Same.     Same. 

A  statement  that  a  designated  person  had  been  guilty  of  rape, 
and  torn  every  rag  of  clothes  off  one  of  the  nicest  women  in  a 
specified  county,  is  slanderous  per  se.     (Post,  pp.  140,  141, 144.) 

6.  Same.     No  defense  that  vxyrds  were  innocently  used. 

That  one  who  used  language  which  was  slanderous  per  se,  did^ 
so  in  an  innocent  way,  and  with  no  intent  to  malign  or  injure 
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the  person  of  whom  it  wa^  spoken,  furnishes  no  legal  excuse 
for  making  the  statement.     {Post,  pp.  144 ,  145,) 

7.  Evidence.    As  to  character. 

The  Judge  should  not,  before  the  testimony  is  introduced,  fix  a 
limit  on  the  number  of  witnesses  that  he  will  permit  to  be 
examined  on  the  question  of  the  good  or  bad  character  of  the 
parties,  before  such  character  is  put  in  issue.  (Post,  pp,  145-W,) 


FROM     WILSON. 


Appeal  in  error  from  Circuit  Court  of  Wilson 
County.      W.    C.    Houston,    J. 

R.  Cantrell  and  McMillin  &  Smith  for  Williams. 

W.  M.  Hammock,  N.  G.  Robertson,  and  H.  F. 
Stratton,    for   McKee. 

Beard,  J.  This  is  an  action  for  slander.  The 
declaration  contains  four  counts.  The  first  count  al- 
leges that  defendant  spoke  of  the  plaintiff  *^the  fol- 
lowing false  and  defamatory  words:'.'  "I  told  you 
not  to  have  anything  to  do  with  W.  B.  Williams, 
but  now  you  have  got  to  stealing  hogs  together;" 
the  second  avers  that  the  defendant  falsely  and  ma- 
liciously spoke  of  plaintiff  these  words:  "W.  B. 
Williams  is  a  thief,  and  has  been  one  from  his 
cradle  up.  He  has  stolen  corn  from  me  to  feed 
Jim  Overall's  horses  on,  and  further  said  that  the 
plaintiff  had  been  guilty  of   rape,  and  had  torn  every 
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rag  of  clothes  off  of  one  of  the  nicest  women  in 
Wilson  County;"  the  third  alleges  that  defendant 
had  said  that  plaintiff  ^<is  a  thief,  and  always  has 
been — he  has  stolen  Jordan  McKee's  hogs,  and  has 
stolen  from  me;"  while  the  fourth  embraces  and  re- 
peats  the   averments  of   the   second   and   third   counts. 

To  this  declaration  the  defendant  filed  five  pleas. 
The  first  was  the  plea  of  the  general  issue,  the  sec- 
ond was  the  same  plea  with  a  little  variation  in 
expression,  and  the  third  set  up  the  statute  of  lim- 
itation of  six  months.  The  fourth  plea  is  in  these 
words:  The  defendant  ''denies  that  the  words  and 
charges  imputed  in  the  declaration  are  correct  in 
form  and  substance,"  etc.,  ''and  that  the  meaning 
attributed  to  the  language,"  etc.,  "is  a  legitimate 
construction  of  the  same,  and  he  denies  that  they 
were  spoken  in  a  malicious  sense,"  etc.,  "but  avers 
that  they  were  spoken  in  an  innocent  sense,  with  no 
intent  to  malign  or  defame,"  etc.  The  fifth  is  what 
defendant  calls,  and  the  trial  Judge  treated,  as  a 
plea  of  justification,  and  is  in  these  words:  "The 
defendant,  for  plea,  says  that  if  he  spoke  the  words 
of  or  concerning  the  plaintiff,  as  ascribed  in  the 
declaration,  they  are  true,  and  he  was  justified  in 
speaking   them." 

Upon  the  coming  in  of  these  pleas,  the  plaintiff 
moved  the  Court  to  strike  out  the  second,  fourth, 
and  fifth.  This  motion  was  sustained  as  to  the  sec- 
ond, but  overruled  as  to  the  fourth  and  fifth. 
Thereupon   replications   were    filed,    and    the   case   was 
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subsequently  tried  by  a  jury,  who  returned  a  ver- 
dict in  favor  of  the  defendant.  A  motion  for  a 
new  ti'ial  having  been  overruled,  the  case  has  been 
appealed  to  this  Court  by  the  plaintiff,  who  assigns 
a  number  of  errors  upon  the  action  of  the  Court 
below.  The  more  important  of  these  will  now  be 
disposed   of. 

1.  It  is  assigned  for  error  that  the  trial  Judge 
overruled  plaintiff's  motion  to  strike  out  the  defend- 
ant's fourth  plea.  This  assignment  is  well  taken. 
The  fourth  plea  has  already  been  set  out,  and  need 
not  be  repeated.  Every  defense  set  up  in  that  plea 
could  have  been  availed  of  by  the  defendant  under 
the  plea  of  the  general  issue.  Mr.  Newell,  in  his 
work  on  Defamation,  Libel,  and  Slander,  p.  648, 
saj's:  '^In  an  action  for  oral  or  written  slander,  the 
plea  of  the  general  issue  operates  as  a  denial  of  the 
extrinsic  facts  stated  in  the  inducement,  the  speaking 
of  the  words,  or  publication  of  the  libel,  the  truth 
of  the  colloquium,  or  the  application  of  the  words  to 
the  plaintiff  and  to  the  extrinsic  facts  alleged  in  the 
declaration,  and  the  damage.  .  .  .  Where  the 
defense  is  that  the  libel  or  words  were  published 
or  spoken,  not  in  the  malicious  sense  imputed  by 
the  declaration,  but  in  an  innocent  sense,  or  upon 
an  occasion  which  warranted  the  publication,  this 
matter  may  be  given  under  the  general  issue."  In 
fact,  it  may  be  said  that  under  the  plea  of  the 
general  issue  the  defendant  may,  in  this  action,  set 
up   every   defense    short    of    justification,     or    that    of 


DECEMBER  TERM,  1896.  143 

Williams  v.  McKee. 

the  statute  of  limitations.  9  Lawson  on  Rights  and 
Remedies,  Sec.  1306.  This  fourth  plea  was  imma- 
terial, and  should  have  been  stricken  out  on  this 
motion. 

2.  It  is  assigned  for  error  that  the  trial  Judge 
overruled  the  motion  to  strike  out  the  fifth  plea  of 
defendant.  This  assignment  is  also  well  taken. 
This,  while  so  intended,  was  not  a  plea  of  justifi- 
cation. In  it  the  defendant  does  not  admit  that  he 
spoke  the  defamatory  words,  but  instead  puts  his 
plea  in  a  hypothetical  form — that  is,  ''if  he  spoke 
the  words,"  etc.,  then  ''they  are  true."  Chitty,  in 
his  work  on  Pleading,  Vol.  I.,  p.  496,  announces 
the  rule  on  this  subject  clearly  and  correctly,  thus: 
''Consistently  with  the  elementary  principle  of  plead- 
ing, that  pleas  of  justification  or  in  avoidatice  must 
confess  the  fact  to  which  they  are  applied,  it  is 
essential  that  a  special  plea  justifying  the  publica- 
tion of  slanderous  matter  should  admit  the  libel  or 
words '  complained   of. ' ' 

3.  Again,  it  is  insisted  that  the  trial  Judge  was 
in  error  in  submitting  to  the  jury  for  their  con- 
struction the  defamatory  language  complained  of. 
This  insistence  is  sound.  The  rule  is,  where  the 
defamatory  matter  is  plainly  unambiguous,  the  ques- 
tion of  its  meaning  and  character  is  for  the  Court; 
but  where  its  meaning  is  ambiguous,  so  that  ex- 
trinsic evidence  is  needed  to  determine  its  character, 
as  to  its  being  actionable  or  not  actionable,  it  is 
then   a   question   for   the   jury,    under    proper   instruc- 
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tion  from  the  C!ourt,  ta  find  its  true  character  and 
significance."  Newell  on  Defamation,  Libel,  and 
Slander,    290.       £a7ik    v.    Bmodre,    92   Tenn.,    723. 

There  was  no  ambiguity  in  the  words  set  out  in 
the  several  counts  of  the  declaration  in  this  case; 
they  were  clearly  defamatory  and  actionable,  per  se^ 
under  all  the  authorities,  and  it  was  the  duty  of 
the  trial  Judge  to  have  so  said  distinctly  to  the 
jury,  and  then  he  should  have  directed  them  that, 
in  the  event  they  found  that  the  defendant  uttered 
them  of  or  concerning  the  plaintiflf,  that  he  was 
entitled   to   recover. 

But  there  is  another  objection  to  the  instructions 
of  the  trial  Judge  as  directed  to  each  one  of  the 
counts  of  the  declaration,  and  that  is,  he  rests  the 
right  of  plaintiff  to  recover,  in  part,  at  least,  upon 
the  defendant's  intent  in  the  utterance  of  the  defam- 
atory words.  This  characterizes,  with  more  or  less 
emphasis,  the  whole  body  of  his  instructions,  but  it 
is  especially  noticeable  when  he  comes  to  deal  with 
the  fourth  count.  He  says  to  the  jury  that  the 
words  set  out  in  this  count  are  **  actionable  in  them- 
selves as  slanderous  words,"  and  that  if  they  found 
that  they  were  spoken  as  alleged,  etc.,  *'the  plain- 
tiff would  Ije  entitled  to  recover,"  etc.,  but  if  they 
should  find  that  in  using  them  '^the  defendant  did 
not  intend  to  impute  to  plaintiff  the  commission  of 
the  crime,"  etc.,  '*but  that  they  were  used  in  an 
innocent  way,  with  no  intent  to  malign  or  injure," 
etc.,    ''then   the  defendant  would   not    be  liable."     In 
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this  the  trial  Judge  fell  into  error,  for  where  slan- 
derous and  defamatory  words  are  published  the  want 
of  intention  to  injure  furnishes  no  legal  excuse.  So 
far  as  the  maintenance  of  an  action  for  the  defama- 
tion is  concerned,  it  is  immaterial  whether  they 
were  uttered  seriously  or  in  jest,  designedly  or  inad- 
vertently. If  the  defendant  has  spoken  slanderous 
words,  that  have  injured  the  plaintiff^s  reputation, 
he  is  liable  in  damages,  though  he  had  no  purpose 
that  they  should  have  this  effect.  He  is  conclu- 
sively presumed  to  have  intended  the  natural  conse- 
quence of  his  acts.  3  Lawson  on  Rights  and  Renir 
edies,    Sec.    1224. 

''He  may  have  meant  one  thing  and  said  an 
other;  if  so,  he  is  responsible  for  so  inadequately 
expressing  his  meaning.  If  a  man,  in  jest,  conveys 
a  serious  imputation,  he  jests  at  his  peril.  Or  he 
may  have  used  ambiguous  language  which,  to  his 
mind,  was  harmless,  but  to  which  the  bystanders 
attributed  a  most  injurious  meaning;  if  so,  he  is 
liable  for  the  injurious  phrase  he  selected."  Newell, 
p.    301. 

4.  The  Court  below,  in  the  beginning  of  the 
trial  and  before  any  testimony  was  submitted  to  the 
jury,  announced  to  the  parties  that  he  would  fix 
and  enforce  a  rule  with  regard  to  witnesses  offered 
to  impeach  and  sustain  character,  as  follows:  that 
he  would  not  permit  more  than  six  to  be  examined 
on  each  side  as  to  the  character,  respectively,  of 
the  plaintiff  and  defendant,   and  four  as   to  the  char- 
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acter    of    any    assailed    witness.      This    rule  was    en- 
forced  by   him   over   the   objection   of   plaintiff.      The 
plaintiff  reached   his  limit   in   the  examination  of   wit- 
nesses  to   sustain   his   character   against   the   attack   of 
the   defendant,    and    by   proper   affidavits   showed    that 
he   had   in   attendance  a   large   number   of    other   sup- 
porting witnesses   whom   he   desired   to  present.       The 
action    of    the   Court    in    this    particular    is    seriously 
complained    of.       There    is    no    doubt    that    the    trial 
Judge   has   the  right,   within   reasonable  limits,    to  re- 
strict the  number  of   witnesses   to  be  examined   as   to 
any    one    point    or    fact.       It    is    apparent    that    this 
right     must    exist,    else    by    multiplying    witnesses    a 
trial    might    be   indefinitely    prolonged,    to   the    serious 
detriment    of    public    interests.       2    Elliott    on    Gen. 
Prac,    Sec.    564.      While   this   is  so,    yet    it    is    true 
that   in   an  action   like   this,   involving  character,    it   is 
the   duty    of    the    lower    Court    to   exercise   a    liberal 
discretion    in   admitting    testimony    tending    to   sustain 
or    overthrow    it.       It    migcht     be    in     such     a     case, 
where    a    narrow    limit    is    fixed,     that    a    party,     by 
gathering    in    the    enemies    of    his    adversary,     would 
succeed   in    producing   a    number   of    impeaching"  wit- 
nesses  just   within   this   limit,    while   the    party   so   im- 
peached   might  •have   the   whole    body   of    the    county 
behind   him,    ready   to   testify   as    to    his    good    name, 
yet,    if   equally   restricted,    this   would    be  of   no  avail 
to    him.      A    rule    that    worked    such    a    result    could 
not    be   tolerated. 

In   addition,    we   think   it   unwise,    at    least,    if     not 
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positive  error,  for  the  trial  Judge,  in  the  beginning, 
and  before  the  testimony  is  introduced,  to  fix  a 
limit  upon  the  number  of  witnesses  that  he  will 
permit  to  be  examined.  Necessarily  each  particular 
case  will  suggest  where  a  reasonable  limit  has  been 
reached,  but  this  can  only  be  determined  as  the 
trial  progresses,  and  the  necessities  of  the  case  thus 
develop. 

The    case   will    be    reversed    and    remanded    for    a 
new  trial. 
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Campbell  v.    Railroad. 

{Nashville.      January    28,    1897.) 

1.  Supreme  Court.     Question  made  for  first  time  on  api)eal. 

An  objection  that  the  two  counts  of  the  declaration  setting  up 
the  same  cause  of  action  are  incompatible,  cannot  be  first  taken 
on  appeal  where  the  verdict  is  clearly  referable  to  one  of  such 
counts.     {Post,  pp.  149,  150,) 

2.  Declaration.     Counts  not  incompatible, 

A  common  law  count  for  damages  to  stock  killed  by  a  railroad 
train  is  nol  incompatible  with  a  count,  under  Acts  1891,  Ch. 
101,  authorizing  recovery  for  an  appraisement  of  the  stock 
killed  or  crippled,  and  an  attorney's  fee  in  addition,  if  the  jury 
agree  with  the  appraisers  as  to  value,  and  the  company  had 
failed  for  sixty  days  after  the  appraisement,  and  before  com- 
mencement of  the  suit,  to  pay  the  amount  thereof.  {Post,  pp. 
149,  150.) 

Act  construed:  Acts  1891,  Ch.  101. 

3.  Evidence.    Appraisement  of  value  of  stock  under  Acts  1891,  Ch. 

101,  not  admissible,  when. 

An  appraisement  of  the  value  of  stock  killed  by  a  railroad  train 
is  not  admissible  in  evidence  where  the  reports  of  the  appraise- 
ment fail  to  show  that  the  appraisers  were  disinterested  house- 
holders of  the  county,  or  that  they  were  sworn  before  under- 
taking the  office  of  appraisers,  or  that  they  ever  examined  the 
stock  killed,  as  required  by  Acts  1891,  Ch.  101,  to  make  such  ap- 
praisement prima  facie  evidence  as  to  the  value  of  the  stock 
killed.     (Post,  pp.  150-152.) 

Act  construed:  Acts  1891,  Ch.  101. 


FROM     MAURY. 


Appeal    in     error    from    Circuit    Court    of    Maury 
County.      E.    D.    Patterson,    J. 
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FiGUERS  &  Padgett  for  Campbell. 
George  T.    Hughes  &   Son   for   Railroad. 

Beard,  J.  This  record  embraces  two  causes  be- 
tween the  same  parties,  by  agreement  consolidated 
and  tried  together  in  the  Circuit  Court.  Both  these 
actions  were  brought  to  recover  damages  for  stock, 
which,  it  is  alleged,  were  killed  by  the  moving 
trains  of  the  railroad  company,  at  different  times, 
on  unfenced  portions  of  its  roadbed.  The  declara- 
tion in  each  one  of  these  cases  contained  a  common 
law  count,  and  also  a  count  resting  on  an  appraise- 
ment of  value,  made  after  the  killing  of  stock,  and 
seeking  a  recovery  of  this  appraised  value,  and  also 
of  attorney's  fees,  under  Sees.  4  and  5  of  Ch.  101 
of  the  Acts  of  1891  (Shannon's  Code,  §§1589, 
1590).  The  defendant  below  filed  separate  pleas  to 
these  counts.  On  the  trial  of  the  cases  there  were 
verdicts  for  the  plaintiff  below,  giving  him  the  ap- 
praised value  of  his  stock  and  also  attorney's  fees  in 
the  two  actions.  From  the  judgments  rendered  in 
these  two  verdicts  the  causes  in  their  present  form 
have  been  appealed  by  the  railroad  company  to  this 
Court.  It  is  now  insisted  that  this  case  should  be 
reversed,  because,  as  is  argued,  the  two  counts  of 
the  declaration  above  indicated  are  incompatible. 
This  objection  is  made  in  this  Court  for  the  first 
time.  It  was  not  raised  by  a  demurrer  or  in  any 
other  way  in  the  Court  below.  In  this  state  of 
the    record,    the    verdicts    being    clearly    referable    to 
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the  second  count,  which  in  its  averments  conformed 
to  the  statute  in  question,  we  think  it  comes  too 
late.  In  addition,  however,  we  do  not  agree  that 
these  counts  are  incompatible,  or  that  in  the  use  of 
the  common  law  count  seeking  general  damages  the 
plaintiff  below  was  precluded  from  setting  up  and 
seeking  recovery  upon  an  appraisement,  contemplated 
by  the  Act  of  1891,  already  referred  to.  The  same 
injury  is  complained  of,  and  a  recovery  is  sought 
in  damages,  to  make  goo<l  the  loss  by  reason  thereof, 
in  both  counts.  Under  the  common  law  count,  and 
under  the  statutory  count,  the*  amount  of  these  dam- 
ages is  a  matter  of  proof,  the  only  difference  on 
this  point  being  that  under  the  latter  the  ap- 
praisement is  a  prhna  facie  evidence  of  value.  It 
is  true  that  under  the  latter  count,  if  his  appraise- 
ment is  conformable  to  the  statute  and  the  jury 
should  agree  with  the  appraisers  as  to  value,  then 
the  plaintiff,  if  the  defendant  has  failed  for  sixty 
days  after  the  appraisement,  and  before  the  institu- 
tion of  the  suit,  to  pay  the  amount  so  found,  may 
recover  additionally  his  attorney's  fees.  This,  how- 
ever, is  no  part  of  the  damages  for  the  plaintiff, 
but  is  given  ''in  addition  to  the  assessed  value,"  "in 
case  of  litigation,"  like  costs,  in  order  that  the 
plaintiff  may  sustain  no  loss  by  reason  of  the  de- 
fendant's  wrongful   conduct. 

On  the  trial  of  the  case  the  plaintiff  below  read 
to  the  jury,  over  the  objection  of  the  railroad  com- 
pany,   a   report   of   the   appraisers   as   to  the   value  of 
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the  stock  in  question.  In  permitting  this  the  trial 
Judge  committed  an  error.  Sec.  4,  Ch.  101,  of  the 
Acts  of  1891,  under  which  it  was  claimed  this  ap- 
praisement was  made,  is  in  these  words:  ^'When- 
ever any  stock  may  be  killed  or  crippled  by  any 
train  of  cars  or  locomotive  uix)n  any  unfenced  rail- 
way within  this  State,  it  shall  be  lawful  for  the 
owner  of  the  stock  so  killed  or  crippled,  after  first 
giving  the  nearest  station  agent  of  the  company  to 
which  said  railroad  shall  belong,  written  notice  of 
his  intention  to  apply  to  a  Justice  of  the  Peace 
within  the  district  in  which  said  stock  may  have 
been  killed  or  crippled,  and  said  Justice 
shall  appoint  three  discreet  and  disinterested  house- 
holders of  his  county  a  board  of  appraisers,  who, 
after  being  duly  sworn,  shall  examine  the  stock  so 
killed  or  crippled,  and  affix  a  value  on  the  same, 
if  killed,  or  assess  the  damages  to  the  same  if 
crippled,  and  return  to  said  Justice  of  the  Peace  a 
written  report,  carefully  describing  the  stock,  stating 
whether  they  were  killed  or  crippled,  and  also  set- 
ting out  the  valuation  or  assessment  of  damages 
made  by  them;  which  report  said  Justice  of  the 
Peace  shall  file  and  preserve  as  a  part  of  the  rec- 
ords of  his  office,  and  said  report  shall  be  pi'ima 
facie  evidence  as  to  the  value  of  said  stock  killed 
or   damages   as   to   that   crippled." 

The  reports  of  appraisement  which  were  submitted 
to  the  jury  in  these  causes  fall  far  short  of  the  re- 
quirements   of     this    section.       Each    failed     to    show 
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that  the  parties  who  made  the  appraisements  were 
disinterested  householders  of  the  county,  or  that 
they  were  sworn  before  undertaking  the  office  of 
appraisers,  or  that  they  ever  examined  the  stock 
killed  in  order  to  make  the  appraisements;  nor  was 
there  any  effort  made  by  outside  testimony  to  rem- 
edy these  vital  defects,  even  if  they  could  be  thus 
supplemented,  and  this  we  do  not  decide.  The 
statute  in  question  intends  to  furnish  to  the  party 
whose  stock  has  been  killed  or  crippled,  a  speedy 
method  of  ascertaining  loss,  by  the  inspection  under 
oath  of  disinterested  and  properly  qualified  apprais- 
ers of  the  property  injured  or  killed,  and  makes  the 
valuation  fixed  by  them  the  basis  of  his  claim  and 
recovery,  unless  overturned  by  proof.  It  is  a  new 
and  special  tribunal  constituted  for  his  convenience 
and  benefit,  and  the  Court  does  not  impose  too 
much  of  a  burden  in  requiring  him  to  see  that  it 
exercises  its  functions  in  accordance  with  the  terms 
of  the  statute,  if  he  desires  to  avail  himself  of  its 
privileges.  Especially  is  this  so,  when  if  he  fails 
to  present  a  statutory  appraisement,  an  opportunity 
is   given   him   to   recover   as   at   common   law. 

For   this   error   these   causes   are   reversed   and    re- 
manded. 
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*  Curtis  v.  Brannon. 

(Nashville.      February    6,    1897.) 

1.  Covenant  of  Seizin.    Rents  deducted  from  vendee's  recovery  for 

breach  of. 

The  rental  value  of  the  premises  during:  the  possession  of  the 
vendee  must  be  deducted  from  his  recovery  for  breach  of  a 
covenant  of  seizin,  which  is  caused  by  an  outstanding  contin- 
gent remainder,  where  his  deed  gave  him  at  least  a  life  estate, 
and  the  life  tenancy  has  continued  so  as  to  preclude  the  re- 
mainderman from  demanding  rents  for  any  part  of  the  time. 
{Post,  pp.  15&-160.) 

2.  Same.    Bestoration  of  posses»lon  by  vendee  recovering  for  breach  of. 

Restoration  of  possession  is  an  indispensable  ingredient  of  a  de- 
cree in  equity  in  favor  of  a  vendee  for  breach  of  a  covenant  of 
seizin,  caused  by  an  outstanding  contingent  remainder,  where 
his  deed  gave  him  at  least  a  life  estate,  and  he  has  had,  and 
continues  to  have,  the  benefit  of  possession.    (Post,  PP-  160-163,) 

3.  Same.     Vendee  allowed  for  permanent  improvements. 

A  recovery  for  improvements  to  the  extent  that  they  may  have 
permanently  enhanced  the  rental  or  useable  value  of  the  life 
estate,  may  be  allowed  to  the  vendee,  with  his  purchase  money, 
interest  thereon,  and  taxes  paid,  on  breach  of  a  covenant  of 
seizin  caused  by  an  outstanding  contingent  remainder,  when 
his  recovery  in  equity  is  conditioned  on  his  restoration  of  pos- 
session to  the  vendor,  and  his  accounting  for  his  use  of  the 
premises.     {Post,  pp.  163,  164.) 

4.  Same.     Definition  of. 

A  covenant  of  seizin  is  an  assurance  to  the  vendee  that  the  ven- 
dor has  the  very  estate,  in  quantity  and  quality,  which  his 
deed  purports  to  convey.  It  is  a  personal  covenant  in  presenti, 
and,  if  not  true,  is  breached  the  instant  it  is  made,  and  an  im- 
mediate right  of  action  accrues  to  the  vendee  for  its  breach 
without  and  before  eviction.     {Post,  pp.  156,  157.) 

*  Liability  of  oo-tenants  for  improvements  and  repairs  is  the  subject  of  a  note  to 
Ward  V.  Ward  ( W.  Va.),  29  Is.  R.  A.,  440.— Rkpobter. 
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Gases  cited  and  approved:  Kincaid  v.  Brittain,  5  Sneed,  119; 
Recohs  V,  Younglove,  8  Bax.,  387;  Park  v.  Cheek,  4  Cold.,  26; 
Robinson i;.  Coulter,  90Tenn.,  707;  Bairdu  Goodrich,  5  Heis.,  23. 

5.  Same.     Measure  of  damuges  for  breach  of,  in  ordinary  cases. 

If  the  breach  of  covenant  of  seizin  be  total,  or  such  as  the  ven- 
dee may  treat  as  total,  the  measure  of  damages  for  such  breach 
is  ordinarily  the  amount  of  consideration  paid,  with  interest 
thereon     {Post,  pp.  157,  158.) 

Cases  cited  and  approved:  Kincaid  v.  Brittain,  5  Sneed,  119; 
Park  V.  Cheek,  4  Cold.,  27;  Recohs  v.  Younglove,  8  Bax.,  387. 

6.  Same.    Abatement  of  recovet*y  by  rents. 

But  the  vendee's  recovery  of  the  consideration,  with  interest,  for 
breach  of  the  covenant  of  seizin,  is  subject  to  abatement  for 
the  rents  accruing  during  his  possession  of  the  premises,  when 
it  appears  he  cannot  be  made  liable  therefor  to  the  owner  of 
the  paramount  title.     {Post,  pp.  158-160.) 

Case  cited  and  approved:  Park  v.  Cheek,  4  Cpld.,  28. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Thos.  H.  Malone,  Ch. 

Daniel   &   Watts  -for   Brannan. 

A.  S.  CoLYAR   for   Curtis. 

Caldwell,  J.  This  is  a  bill  of  review.  In  the 
year  1885  the  complainant,  Mrs.  Elizabeth  Curtis, 
sold  and  conveyed  to  the  defendant,  W.  D.  Bran- 
non, a  small  building  lot  in  the  city  of  Nashville, 
at   the   price  of   $900.       The   deed   executed   contained 
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a  covenant  of  seizin  in  fee,  and  the  vendee  went  into 
actual  possession.  He  improved  the  lot,  and  is  still 
in  possession.  In  a  litigation  between  other  parties 
about  a  tract  of  land  including  this  lot,  the  Court, 
at  its  December  term,  1892,  in  construing  a  certain 
devise,  adjudged  that  one  Overton,  whose  deed  con- 
stituted a  link  in  the  title  of  Mrs.  Curtis  to  this 
lot,  did  not,  in  fact,  own  the  fee,  but  that  his  own- 
ership was  subject  to  a  contingent  remainder  in  favor 
of  any  child  or  children  he  might  leave  surviving  at 
his  death.  On  account  of  that  adjudication,  and  the 
consequent  impairment  of  his  title,  Brannon,  there- 
after, while  still  in  possession  of  the  lot,  and  before 
the  falling  in  of  the  life  estate,  filed  his  bill  against 
Mrs.  Curtis  in  the  Chancery  Court  of  Davidson 
County,  alleging  her  nonresidence  and  the  breach  of 
her  covenant  of  seizin,  and  seeking  a  recovery  against 
her  for  the  $900  paid  for  the  lot,  with  interest, 
for  $560  for  improvements  by  him  placed  upon  the 
land,  and  for  $60  taxes  paid  thereon.  The  bill  was 
taken  for  confessed  against  Mrs.  Curtis,  and  there- 
after a  final  decree  was  rendered  against  her.  This 
decree  allowed  Brannon  a  full  recovery  for  all  he 
claimed,  and  directed  a  sale  of  the  proi:>erty  attached, 
without  requiring  him  to  surrender  possession  or  to 
account  for   mesne   profits. 

In  January,  1896,  after  the  sale  of  the  property 
attached,  and  before  confirmation,  Mrs.  Curtis  filed 
the  present  bill  to  review  the  final  decree  against 
her,  under   Brannon's   bill,    for   errors   of   law   alleged 
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to     be    apparent    upon   its    face,    and    for   newly   dis- 
covered  evidence. 

Brannon^s  demurrer  to  this  bill  was  overruled  by 
the  Chancellor,  who  adjudged  that  the  decree  im- 
peached was  erroneous  in  law  upon  its  face  in  three 
particulars:  (1)  Because  it  allowed  the  vendee  a  full 
recovery  of  purchase  money  and  interest  thereon, 
without  abatement  for  rents  and  profits;  (2)  because 
it  allowed  such  recovery  without  restoring  the  pos- 
session to  the  vendor;  and  (3)  because  it  allowed  a 
recovery  for  improvements  without  proper  cause 
shown.  And,  thereupon,  the  Chancellor  further  ad- 
judged that  the  said  decree  be  reviewed,  reversed,  and 
set  aside  for  the  reasons  stated,  and  that  a  refer- 
ence be  had  to  ascertain  the  value  of  the  rents  and 
profits  of  the  lot  since  the  vendee  went  into  pos- 
session. 

The  Court  of  Chancery  Appeals  afiirmed  the  de- 
cree under  the  bill  of  review,  in  so  far  as  it  denied 
Brannon  a  recovery  for  improvements,  but  reversed 
it,  and  restored  the  decree  under  the  original  bill 
in  other  respects.  Both  parties  have  appealed, 
and,  in  this  Court,  complain  of  such  parts  of  the 
decree  of  the  Court  of  Chancery  Appeals  as  are 
adverse   to  them,    respectively. 

1.  A  covenant  of  seizin  is  an  assurance  to  the 
vendee  that  the  vendor  has  the  very  estate,  in  quan- 
tity and  quality,  which  he  purports  to  convey.  It 
is  a  personal  covenant  m  presently  and,  if  not  true, 
is   breached   the  instant   it   is   made,  and  an  immediate 
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right  of  action  accrues  to  the  vendee  for  its  breach, 
without  and  before  eviction.  These  well -settled 
propositions  are  announced  in  the  following  cases, 
partly  in  some  and  partly  in  others,  and  as  many 
more  cases  to  the  same  effect  could  readily  be 
cited.  JRnoaid  v.  BriUain,  6  Sneed,  119;  Recohs  v. 
Younglove^  8  Bax.,  387;  Park  v.  Cheeky  4r  Cold.,  26; 
Rohinson  v.  Coulter^  90  Tenn.,  707;  Baird  v.  Good- 
rich^ 5  Heis.,  23;  Pollard  v.  Drclght^  4  Cranch, 
421;  8  How.,  451;  Peters  v.  Bowman^  98  U.  S., 
68;  Logan  v.  Moulder^  1  Ark.,  313  (S.  C,  33  Am. 
Dec,  338);  Baker  v.  Hunt,  40  111.,  264  (S.  C,  89 
Am.  Dec,  346);  Cletnent  v.  National  Bank  (Vt.), 
10  L.  R.  A.,  426;  Oilhert  v.  Bulkley,  5  Conn., 
262;  Dale  v.  Shively^  8  Kan.,  276;  Real  v.  Hoi- 
lister^  20  Neb.,  112;  Murphey  v.  Price^  48  Mo., 
247;  Bickford  v.  Page^  2  Mass.,  465;  Wilson  v. 
Cochran,  46  Pa.  St.,  229;  Abbott  v.  Allen,  14  Johns., 
262;  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.,  429;  PHce 
V.  Z)<9a^,  90  N.  C,  290;  Brondt  v.  Foster^  6  Iowa, 
287;  Morse  v.  Gamer,  47  Am.  Dec,  670  and  note; 
Backus  v.  McCoy,  3  Ohio,  211  (S.  C,  17  Am.  Dec, 
685);  Lawrenx)e  v.  Montgomery,  37  Cal.,  183.  See, 
also,  2  Suth.  Dam.  (2d  Ed.),  Sec.  692;  Rawle  Cov. 
Tit.  (6th  Ed.),  Sec.  68;  4  Kent,  *471;  2  Devlin 
on    Deeds,    Sec   942. 

2.  If  the  breach  be  total,  or  such  that  the  ven- 
dee may  so  treat  it,  the  measure  of  damages  is, 
ordinarily,  the  amount  of  consideration  paid,  with  in- 
terest  thereon.       Kincaid  v.    Brittain,    6    Sneed,    119; 
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Park  V.  Cheeky  4  Cold.,  27;  Becolis  v.  Younglov€j 
8  Bax.,  ZS1\  Logan  v.  Moulder ^  33  Am.  Dec,  344; 
Bihb  V.  Freeman^  59  Ala.,  612;  Backus  v.  McCoy ^ 
17  Am.  Dec,  585;  Ihrndon  v.  HarriHcyn.,  34  Miss., 
486;  Swofford  v.  Whipple,  3  G.  Greene,  261  (S.  C, 
54  Am.  Dec,  498;  6^/^5^/'^  v.  Bulkley,  5  Conn.,  262 
(S.  C,  13  Am.  Dec,  57);  Mecklem  v.  Bl^Jce,  99 
Am.  Dec,  73,  note;  4  Kent,  *475;  2  Suth.  Dam., 
Sec.  593;  Rawle  Cov.  Tit.,  Sec  158;  3  Sedgwick 
(8th  Ed.)  Dam.,  Sec  966;  2  Devlin  on  Deeds,  Sec 
894. 

3.  The  recovery  of  the  consideration  and  interest 
is  subject,  however,  to  abatement  for  rents  during  the 
vendee's  possession,  when  it  appears  that  he  cannot 
be  made  liable  therefor  to  the  owner  of  the  para- 
mount title.  A  vendee,  having  enjoyed  the  advan- 
tages of  possession  at  the  expense  of  his  vendor,  is 
bound,  especially  in  a  Court  of  Equity,  to  account 
for  those  advantages  when  he  demands  repayment  of 
the  purchase  money  with  interest.  He  cannot  in 
such  a  case  hold  benefits,  and  at  the  same  time  re- 
cover  as   if   he   had   not   received   them. 

Some  of  the  authorities  treat  liability  for  rents 
as  the  reason  for  allowing  interest  on  the  considera- 
tion  paid.  Kent  says:  *'The  interest  is  to  counter- 
vail the  claim  for  mesne  profits,  to  which  the  grantee 
is   liable"     4   Kent.,    *475. 

Sutherland  says:  **  Possession  without  title  may 
compensate  for  the  interest  on  the  purchase  money, 
if   there    be    no    liability   which    can    be    enforced    to 
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the  real  owner."  2  Suth.  on  Dam.,  Sec.  598.  In 
Flint  V.  Steadrnan  it  was  ruled  that  the  vendee, 
who  had  been  in  possession  in  such  manner  as  not 
to  be  accountable  for  the  use  of  the  premises,  could 
recover  only  the  purchase  money  without  interest. 
36    Vt.,    210. 

We  see  no  good  reason  for  limiting  the  vendee's 
liability  for  rents  to  the  interest  on  the  purchase 
money,  if  they  have,  in  fact,  been  of  greater  value. 
He  should  account  for  all  the  benefits  he  has  de- 
rived from  the  possession,  and,  if  not  responsible 
therefor  to  some  other  person,  his  vendor  should 
have  an  abatement   to   that  extent. 

^^The  whole  consideration  money  and  interest 
cannot  be  the  criterion  of  damages,  except  in  those 
cases  where  the  purchaser  derives  no  benefit  from 
the  conveyance."  2  Suth.  on  Dam.,  Sec.  597. 
*'But  if  some  title  passes,  though  so  far  short  of 
that  covenanted  for  that  the  grantee  is  clearly  not 
bound  to  retain  it  for  a  proportionate  part  of  the 
purchase  money,  on  tendering  a  reconveyance  and 
surrendering  possession  recovery  may  be  had  of  the 
entire  consideration  money  and  interest,  together  with 
taxes  paid,  less  the  value  of  the  rents  received.'.' 
lb.,    Sec.    599. 

This  last  proposition  is  based  upon  the  decision 
in  Frazer  v.  Supervisors  of  Pem'ia  Co.^  74  111.,  282, 
which  goes  further  than  the  text,  and  holds  that  the 
grantee   must  answer   not  only   for    **  rents  received," 
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but  also  for  those  that  '*  could  have  been  received 
from   the   property."       74   III.,    282. 

It  is  said  in  another  case,  that  if  the  vendee 
takes  any  benefit,  directly  or  indirectly,  from  the 
deed,  he  must  be  charged  with  that  benefit  in  the 
assessment  of  his  damages.  Hartford  cfe  SauUbury 
Ore    Co,  V.   Miller^    41    Conn.,    113. 

This  Court,  in  Park  v.  Cheeky  which  was  an  ac- 
tion at  law  for  the  breach  of  a  covenant  of  seizin, 
said:  ''The  defendant  will  have  the  right,  where 
the  plaintiff  seeks  to  recover  the  purchase  money 
and  interest,  to  set  off  the  rents  and  profits  of  the 
land,  and  such  damages  as  may  be  sustained  by 
reason  of  the  plaintiff  removing  and  appropriating 
any  permanent  improvements  the  defendant  may  have 
erected  on   the   premises."      4    Cold.,    28. 

4.  Having  been  in  rightful  possession,  under  a 
deed  passing  a  good  and  perfect  title  to  at  least  a 
life  estate  in  the  land  conveyed,  and  the  life  tenant 
being  still  alive,  so  as  to  preclude  the  remaindermen 
from  demanding  rents  for  any  part  of  the  time,  the 
vendee  in  the  present  case  was  liable  to  his  vendor 
for  the  rental  value  of  the  premises  from  the  in- 
ception of  his  possession  to  the  date  of  the  decree, 
and  it  was  an  error  of  law  not  to  reduce  the  ven- 
dee's  recovery   to   that   extent. 

5.  The  original  decree  was  further  erroneous,  in 
that  it  allowed  the  vendee  a  full  recovery  for  the 
breach  of  the  covenant  of  seizin,  as  in  case  of  a 
total   failure  of   title  or   of   rescission,  without,  at  the 
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same  time,  requiring  him  to  surrender  possession  of 
the  land.  It  may  be  true,  as  suggested  by  some 
of  the  authorities,  that  such  a  recovery  will,  by 
operation  of  law,  revest  the  vendor  with  such  title 
as  he  had  originally.  Klncaid  v.  Brittain^  5  Sneed, 
124;  Rohiiison  v.  Coulter^  90  Tenn.,  709;  Recohs  v. 
Younglove^  8  Bax.,  388;  Rawle  Gov.  Tit,  Sec.  184. 
And  it  may  likewise  be  true,  as  suggested  by  the 
learned  Court  of  Chancery  Appeals,  and  by  the 
same  authorities,  that  such  a  recovery,  even  at  law, 
would  authorize  an  action  bv  the  vendor  to  regain 
possession;  but  that  is  not  enough  in  a  Court  of 
Ikjuity.  In  that  forum  the  vendee  will  not  be  al- 
lowed a  full  recovery  except  upon  the  surrender  of 
possession.  Restoration  of  such  possession  as  the 
vendee  has  is  an  indispensable  ingredient  of  the  de- 
cree. It  is  one  of  the  things  essential  to  the  right 
of  full  recovery,  and  without  it  the  conscience  of 
the  Court  is  not  moved  in  his  favor.  In  all  matters 
of  rescission,  and  in  all  relief  akin  to  rescission, 
a  Court  of  Equity  will  invariably  put  the  par- 
ties as  nearly  in  statu  quo  as  possible.  Hill  v. 
Hamman^  95  Tenn.,  305;  Connor  v.  Henden^son^ 
15  Mass.,  319  (S.  C,  8  Am.  Dec,  103;  Adams' 
Equity,  191;  2  Kent,  *475,  *476,  *480;  BUckhum 
V.  Smith,  2  Exch.,  783;  2  Warville  on  Vendors, 
Sec.  29;  SUvely  v.  S.  T.  L.  cfe  ^Y.  Co.,  99  Cal, 
269;  Farmers^  Bank  v.  Graves,  12  How.,  51;  Gay 
V.  Alter,  102  U.  S.,  79;  Broum  v.  Witter,  10  Ohio, 
142;    Coffee  v.  Ruffih,    4  Cold.,     516;    Pharr  v.  Bach- 
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elor,  3  Ala.,  245;  21  Am.  &  Eng.  Enc.  L.,  pp. 
84-87  and  citations;  Coolige  v.  Brigham^  1  Met., 
547;  Land  Co,  v.  Hill^  87  Tenn.,  589;  Johnson  v. 
Jachson,  27  Miss.,  498  (S.  C,  61  Am.  Dec,  522); 
Lake  Shore  cfe  M.  S.  R.  Co.  v.  Richards^  30  L.  R. 
A.,    33   and   notes   44,    45. 

Never,  when  adequate  relief  can  be  granted  to 
both  parties,  will  it  be  given  to  one  and  withheld 
from  the  other.  Had  Brannon  sued  at  law,  the 
measure  of  damages  would  have  been  the  difference 
between  the  value  of  the  life  estate  acquired  and 
the  fee  contracted  for.  Recohs  v.  Ybunghve,  8  Bax., 
385;    2   Devlin   on   Deeds,    Sec.    901. 

It  is  only  in  a  Court  of  Equity,  and  upon  the 
ground  of  rescission,  that  he  can  have  the  larger  re- 
covery. Being  in  that  forum,  and  seeking  relief 
upon  that  ground,  he  must  by  the  same  decree  sur- 
render the  possession  and  account  for  mesne  profits 
as   well.       Asking   equity   he   must   do   equity. 

It  has  been  said,  and  upon  good  reason,  that  a 
vendee  in  like  situation  with  Brannon,  should  recon- 
vey  or  tender  a  reconveyance  before  asking  a  re- 
covery for  the  breach  of  a  covenant  of  seizin. 
Frazer  v.  Sapemmors  of  Peoria  Co.^  74  111.,  291; 
2    Suth.    Dam.,    Sec.    599. 

Rawle  remarks  that  **it  would,  perhaps,  be  a 
matter  of  prudence  for  the  purchaser  to  offer  such 
reconvevance  before  or  at  the  time  of  the  trial,  al- 
though  it  would  be  no  bar  to  his  action  that  he  had 
not   done   so."      Rawle   Gov.    Tit.,    Sec.    185, 


DECEMBER  TERM,  1896.  163 


Curtis  V.  BrannoD. 


In  Meclclem  v.  Blal-e^  the  Court  ruled  that  a 
grantee  desiring  to  rescind,  and  recover  purchase 
money  and  interest,  must  tender  a  reconveyance  and 
oflfer  to  restore  possession.  22  Wis.,  495  (S.  C, 
99   Am.    Dec,    %S). 

6.  At  an  early  period  in  American  jurisprudence 
it  was  decided  that  a  vendee,  suing  for  a  total 
breach  of  the  covenant  of  seizin,  could  not  augment 
his  recovery  by  showing  a  rise  in  value,  whether 
the  enhancement  arose  from  extrinsic  causes,  as  in 
Staats  V.  Ten  Eyck^  3  Caines,  111,  or  from  im- 
provements placed  upon  the  land  by  him,  as  in 
Bender  v.  Tromherger^  4  DalL,  442,  and  PitcJier  v. 
Livingston^  4  Johns.,  1;  and  such  is  the  general 
rule  prevailing  at  this  day.  4  Kent,  *475;  Rawle 
Cov.  Tit.,  Sec.  158;  3  Sedg.  Dam.,  Sees.  958  and 
961;  2  Suth.  Dam.,  593;  2  Devlin  on  Deeds,  Sec. 
894;  and  cases  cited  by  the  text  writers,  and  in  note 
to   Meekleni   v.    Blake,    99    Am.    Dec,    73. 

Perhaps  the  most  important  reason  underlying  this 
rule  is  the  fact  that  the  vendor  ordinarily  receives 
no  l)enefit  whatever  from  the  enhanced  value  of  the 
land.  He  does  not,  in  the  usual  case,  actually  re- 
gain the  land,  but  it  goes  to  the  owner  of  the 
paramount   title,    with   all   its  enhancement. 

7.  But  the  present  case  is  not  the  usual  one, 
and  the  reason  for  the  rule  is  not  entirely  appli- 
cable. It  applies  as  to  the  remainder  estate,  but 
not  as  to  the  life  estate.  There  is  no  paramount 
ownership   of   the  life  estate.      The  vendor  is  actually 
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restored  to  the  possession  of  the  property  in  its  im- 
proved condition,  and  is,  undoubtedly,  entitled  to  its 
free  use  and  enjoyment  so  long  as  the  life  tenant 
shall  survive.  Moreover,  in  the  account  for  rents, 
she  will  have  advantage  of  the  improvements,  since 
the  amount  of  her  credit  for  mesne  profits  will  be 
determined  from  the  annual  rental  or  usable  value 
of   the   land   with   the   improvements   upon   it. 

Such  equitable  circumstances  impel  a  Court  of 
conscience  to  grant  the  vendee  a  recovery  for  im- 
provements to  the  extent  that  they  may  have  per- 
manently enhanced  the  rental  or  usable  value  of 
life   estate. 

Enter  decree  in  accordance  with  this  opinion,  and 
remand  for  an  account,  in  which  Brannon  will  be 
credited  with  (1)  purchase  money  and  interest,  (2) 
taxes  paidj  and  (3)  improvements,  so  far  as  they 
may  have  enhanced  the  rental  or  usable  value  of 
the  life  estate,  and  charged  with  the  annual  rents 
or  use  of  the  premises  in  the  condition  in  which 
they   may   have   been   from   time   to   time. 
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Kennedy  v.   Montgomery  County 

AND 

MuNFOED  V.  Montgomery  County. 

{Nashville.      February   3,    1897.) 

1.  Taxation.     Unauthorized  levy  by  county. 

The  authority  to  levy  and  collect  a  special  railroad  tax  to  pay  a 
specific  debt  and  to  divert  such  surplus  of  said  tax  as  may  re- 
main at  the  end  of  each  year,  after  meeting  all  demands  on  this 
particular  account,  to  the  extinguishment  of  any  just  debt 
against  the  county,  does  not  justify  the  intentional  levy  and 
collection  of  a  larger  railroad  tax  than  is  necessary  to  meet 
the  yearly  demands  of  the  railroad  liability  in  order  to  raise  a 
surplus  for  other  purposes,  but  simply  authorizes  the  applica- 
tion to  general  purposes  of  such  accidental  and  unavoidable 
surplus  of  the  railroad  tax  levied  in  good  faith  as  may  remain 
at  the  end  of  each  year.     (PosU  pp.  i77,  178,  180.) 

Acts  construed:  Acts  1893,  Ch.  179. 

ft.  Constitutional  Law.     Title  and  subject  of  statute. 

The  body  of  a  statute  is  broader  than  its  title,  and  the  statute  is 
unconstitutional  and  void  when  under  the  title  '^An  Act  au- 
thorizing the  application  of  the  railroad  fund  of  Montgomery 
County  to  other  purposes  after  the  debt  is  paid  "  it  is  enacted 
that  an  annual  appropriation  and  diversion  of  the  surplus  of 
the  county  railroad  fund  may  be  made.     {Post,  pp.  178^  179.) 

Constitution  construed:  Art  11.,  J  17. 

Act  construed:  Acts  1893,  Ch.  179. 

3.  Injunction.    Against  collectkm  of  tax  denied. 

-Taxpayers  cannot  maintain,  on  behalf  of  themselves  and  other 
taxpayers,  a  bill  to  enjoin  the  collection  of  a  railroad  tax  by  a 
county,  although  the  tax  is  illegal  as  being  in  excess  of  the 
amount  required  for  the  particular  purpose,  where  they  have 
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delayed  to  bring-  suit  for  a  whole  year,  and  until  the  greater 
part  of  the  tax  had  been  collected.     (Posty  p.  18U) 

4.  Same.     To  prevent  misapprapHaticm  of  special  county  funds. 

Taxpayers  may  maintain  an  action  to  enjoin  any  misappropria- 
tion of  railroad  funds  in  the  hands  of  the  county  officials,  or 
which  may  come  into  their  hands  thereafter,  to  the  payment 
of  other  debts  than  the  railroad  debt,  for  which  they  were 
raised,  until  that  is  wholly  extinguished,  where  such  misap- 
propriation is  threatened  under  an  illegal  provision  of  an  Act 
authorizing  the  application  of  any  surplus  remaining  at  the 
end  of  the  year  to  the  credit  of  the  railroad  fund  after  pay- 
ment of  accrued  interest  and  past  due  bonds  against  the  county. 
{Post,  PP'  iSl,  182.) 

5.  County  Funds.    Application  of. 

*'The  taxpayers  of  every  county  have  the  right  to  know  for 
what  purpose  they  are  being  taxed,  and  also  to  know  that 
taxes  collected  from  them  for  any  specific  purpose  are  applied 
to  such  purpose,  and  not  to  some  other,  at  the  discretion  of 
county  officials,  and  according  to  their  ideas  of  public  policy 
or  expediency.  The  law  does  not  provide  for  the  mixing  of 
special  and  ordinary  funds,  nor  the  supplementing  of  one  by 
the  other  by  county  officials,  .  .  .  but  the  law  lays  down 
the  rule  of  action  for  county  officials,  as  well  as  all  others,  and 
from  it  they  cannot  depart.  When  the  people  consent  to  be 
taxed  for  any  purpose  they  cannot  complain,  but  when  they 
are  taxed  for  one  purpose  and  the  fund  applied  to  another,  and 
when  they  are  misled  as  to  the  purposes  for  which  they  are 
being  taxed,  they  have  a  right  not  only  to  complain,  but  & 
remedy  to  redress  the  grievance,  if  they  apply  to  the  Courts 
in  the  proper  way  and  at  the  proper  time."    {Post,  pp.  179,  180.) 


FROM    MONTCJOMERY. 


First  case,  appeal  from  Chancery  Court  of  Mont- 
gomery County.  Thos.  H.  Malone,  Ch.,  sitting 
by   interchange. 
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Second  case,  appeal  in  error  from  Circuit  Court 
of  Montgomery  County.  J.  W.  Bonner,  J.,  sitting 
by  interchange. 

W.  M.  Daniel  and  John  F.  House  for   Kennedy. 

John  F.  House,  H.  C.  Meeeitt,  and  W.  M. 
Daniel,    for   Munford. 

Leech  &  Savage  and  R.  H.  Burnet  for  Mont- 
gomery  County   and   Rice. 

Wilkes,  J.  The  first  of  the  above  named  causes 
is  an  injunction  bill  in  the  Chancery  Court  of  Mont- 
gomery County,  by  a  number  of  citizens  of  the 
county,  against  the  county  and  its  revenue  and  fiscal 
agents,  to  enjoin  the  collection  of  a  special  tax  as- 
sessed for  railroad  purposes,  for  the  year  1894:.  A 
temporary  injunction  was  granted,  but  afterwards  dis- 
solved on  answer.  The  bill  was  demurred  to,  the 
demurrer  sustained,  and  bill  dismissed,  and  the  com- 
plainants  appealed,    and   have  assigned   errors. 

The  other  case,  of  Munford  v.  Hice  et  aU.^  comes 
from  the  Circuit  Court  of  Montgomery  County,  and 
is  a  petition  for  certiorari  and  to  supersede  a  levy 
made  for  the  purpose  of  collecting  such  railroad  tax 
from  the  plaintiff,  Munford.  This  petition  was  dis- 
missed upon  motion,  and  the  supersedeas  discharged, 
and  the  plaintiff  has  appealed  and  assigned  errors. 
It  is  agreed  that  the  two  cases  present  the  same 
legal  questions,  and  that  they  may  be  heard  to- 
gether  in   this   Court. 
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The  facts  made  out  by  the  bill  and  petition  are, 
that,  in  1853,  Montgomery  County  subscribed  two 
hundred  and  fifty  thousand  dollars  to  the  Memphis, 
Clarksville  &  *  Louisville  Railroad.  The  General  As- 
sembly of  the  State,  by  an  Act  passed  Macch  2, 
1854,  provided  that  the  county  might  issue  its 
bonds  for  two  hundred  and  fifty  thousand  dollars, 
having  thirty  years  to  run  to  maturity,  with  annual 
interest  coupons  attached,  and  that  any  dividends 
from  the  stock  should  be  applied  to  the  interest  on 
such  bonds  and  to  create  a  sinking  fund  to  retire 
the  bonds  on  final  maturity,  and,  in  the  event  such 
dividends  were  not  sufiicient,  the  County  Court  was 
directed  to   levy   a   railroad   tax,    in   the   manner   pre- 

• 

scribed  by  the  Act  of  January  22,  1852,  such  tax, 
when  collected,  to  be  applied  to  the  interest  and  to 
raise  a  sinking  fund  to  take  up  the  bonds  at  ma- 
turitv.  The  stock  was  subscribed.  The  bonds  were 
issued.  No  dividends  have  ever  been  received  upon 
the  stock,  and  the  County  Court,  year  after  year,  with 
the  exception  of  the  period  covered  by  the  war,  pro- 
ceeded to  levy  a  railroad  tax  under  the  provisions  of 
the  law.  It  is  further  alleged  that  the  County  Judge 
of  Montgomery  County,  who,  by  virtue  of  his  office, 
is  the  financial  agent  of  the  county,  has  applied 
large  amounts  of  such  railroad  taxes  to  other  debts, 
without  authority  and  in  violation  of  law;  that  this 
misapplication  had  gone  to  such  an  extent'  that,  in 
the  year  1890,  one  H.  C.  Merritt,  a  taxpayer  of 
Montgomery  County,    filed   a   bill   against   him   to   en- 
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join  such  misapplication.  That  cause  came  by  ap- 
peal to  the  Supreme  Court,  when  he  was  perpetually 
enjoined  from  applying  funds  arising  from  the  rail- 
road tax  to  any  other  purpose  than  the  payment 
of  the  railroad  debt.  A  copy  of  the  decree  of 
this    Court,  to    that   effect,    of    date   March   7,    1891, 

» 

is   made   an   exhibit   to   and   a.  part   of  the   bill. 

The  bill  'further  states,  that  at  the  next  session 
of  the  General  Assembly  of  Tennessee,  to  wit,  in 
1893,  an  Act  was  procured  to  be  passed  to  avoid 
the   force   of   this   decree. 

It  further  recites,  that  when  the  bonds  matured 
in  1886,  there  remained  of  them,  outstanding,  the 
sum  of  $134,500.  Under  an  Act  passed  by  the 
Legislature  they  were  funded  into  new  bonds,  with 
the  privilege  on  the  part  of  the  county  of  calling 
them  in  and  paying  them  at  any  time;  and  all  but 
about  $15,000  of  said  bonds  have  been  paid  off  and 
retired.  The  bill  charges  that  the  taxpayers  of  the 
county,  under  the  levy  of  1893,  have  some  thousands 
of  dollars  more  than  sufficient  to  pay  off  and  dis- 
charge the  last  remaining  bond;  but,  while  this  is  so, 
the  County  Court  of  Montgomery  County,  at  its 
April  term,  1894,  levied  upon  the  people  of  the 
county  a  railroad  tax  of  thirty-five  cents  on  the 
hundred  dollars  of  property,  without  any  authority 
whatever  in  law;  that  a  majority  of  the  taxpayers 
of  the  county,  in  ignorance  of  these  facts,  paid  the 
taxes  illegally  levied  for  1894;  and  others  have  been 
forced   to   pay   privilege   taxes    upon    pain    of    closing 
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their  business;  and  others  have  been  induced  to  pay 
by  the  assurances  of  the  County  Judge  that  he  would 
repay  the  same  in  the  event  the  tax  should  be  held 
illegal,  but  out  of  what  fund  they  are  not  advised; 
that  the  County  Judge  had  in  his  hands,  of  railroad 
tax,  under  the  levy  of  1893  and  previous  years,  at 
the  October  term,  1894,  of  the  County  Court,  the 
sum  of  $24,405.52,  and  that  he  still  had  said  sum 
when  the  bill  was  filed — more  than  sufficient  to  pay 
off  the  outstanding  bonds  in  full.  Copies  of  the 
financial  reports  of  the  County  Judge  to  the  Quar- 
terly Court,  from  April,  1886,  to  October,  1894, 
are  filed  and  made  parts  of  the  bill.  It  further 
states  that  in  a  few  days  the  tax  books  would  be 
put  into  the  hands  of  constables  to  collect,  by  law, 
the  taxes  remaining  unpaid,  and,  if  necessary  for  that 
purpose,  to  sell  the  property  of  the  complainants 
and  other  delinquent  taxpayers;  that  the  Trustee  had 
been  directed  not  to  receive  any  other  taxes  unless 
the  taxpayer  would  at  the  same  time  pay  the  rail- 
road tax,  and  the  County  Judge  had  filed  a  bill  en- 
joining the  Trustee  from  collecting  other  county  taxes 
from  the  taxpayer  unless  such  taxpayer  would  at 
the  same  time  pay  the  railroad  tax.  That  bill  is 
also  made  an  exhibit  to  and  part  of  this  bill,  but 
the  same  was  dismissed  before  an  answer  was  filed. 
The  bill  further  states  that  one  Roth  paid  his 
railroad  tax  for  1894  under  protest,  and  sued  to  re- 
cover the  same,  and  in  such  suit  the  railroad  tax 
was  declared   to    be  without   authoritj'-,   null,  and  void; 
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and  this  judgment  was  not  appealed  from  by  the 
county  officials.  The  bill  further  alleges  that  the 
courthouse  of  Montgomery  County  was  injured  by 
fire,  and  the  repairs,  amounting  to  many  thousands 
of  dollars,  were  paid  out  of  the  railroad  fund  by 
the  County  Judge,  on  the  order  of  the  County 
Court,  and  a  copy  of  this  order  is  made  part  of  the 
bill;  that  the  County  Judge  claims  the  right  to  di- 
vert such  railroad  fund,  under  the  Act  of  1893,  be- 
fore referred  to,  when  necessary  for  county  revenue 
purposes.  The  bill  charges  that  this  Act  is  uncon- 
stitutional because  of  a  defective  title,  and  want  of 
conformity  of  the  title  and  caption  with  the  pro- 
visions in  the  body  of  the  Act;  the  title  being:  *'An 
Act  authorizing  the  application  of  the  railroad  fund 
of  Montgomery  County  to  other  purposes  after  the 
debt  is  paid."  It  is  insisted  that  this  means  that 
after  the  whole  railroad  debt  is  discharged,  consisting 
of  all  the  bonds  and  coupons,  any  small  surplus  that 
may  remain  from  an  overlevy  may  be  applied  to 
other  purposes.  While  the  body  of  the  Act  provides 
that  **  hereafter,  in  Montgomery  County,  if  there  re- 
mains a  surplus  at  the  end  of  the  year  to  the  credit 
of  the  railroad  fund  of  the  county,  after  all  accrued 
interest,  and  all  bonds  past  due,  or  that  may  have 
been  called  in  or  paid,  this  surplus  may  be  applied  to 
the  extinguishment  of  any  just  debt  against  the 
county,"  etc.      See  Acts  of    1893,  p.   370. 

The  insistence    is   that    by   the   title   or   caption   of 
the  Act  it  was   intended   to   dispose  of  any  necessary 
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or  accidental  surplus  remaining  of  the  railroad  tax 
levy  upon  a  final  winding  up  and  payment  of  the 
railroad  debt,  and  not  to  sanction  the  application  of 
a  part  of  such  levy,  year  by  year,  to  other  pur- 
poses, and  not  to  sanction  the  application  of  the 
railroad  tax  yearly  in  order  to  supplement  the  county 
revenue. 

The  prayer  of  the  bill  is  to  enjoin  the  collection 
of  any  more  of  the  taxes  levied  for  the  year  1894: 
for  railroad  purposes,  and  the  diverting  of  any  part 
of  such  railroad  tax  funds  to  any  other  purpose 
than  the  railroad  debt,  and  that  the  County  Judge 
be  directed  to  apply  the  railroad  money  in  his  hands 
to  the  extinguishment  of  the  railroad  debt,  and  the 
bill  is  filed  for  themselves  and  all  other  taxpayers- 
General   relief   is   also   prayed. 

C.  W.  Tyler,  County  Judge,  demurred  to  the  bill, 
stating  as  grounds  of  demurrer  (1)  that  complainants 
had  waited  too  long  to  file  their  bill,  and  that  to 
sustain  it  would  confuse  and  embarrass  the  admin- 
istration of  the  finances  of  the  county;  (2)  that 
complainants  have  no  right  to  enjoin  the  application 
by  the  county  of  the  money  collected  on  the  levy 
for  1894  and  now  in  its  treasury  for  county  pur- 
poses; (3)  that  complainants  cannot  maintain  the  suit 
in  behalf  of  themselves  and  other  taxpayers,  who 
had  not  paid  their  taxes.  He  also  filed  an  answer 
giving  in  detail  a  history  of  the  county's  finances. 
This  latter  was  no  doubt  filed  to  dissolve  the  in- 
junction,   and    because    the   County    Judge   desired    to 


DECEMBER  TERM,  1896.  173 

Kennedy  and  Munlord  v.  Montgomery  County. 

make  an  exhibit  of  his  acts  as  the  financial  agent 
of   the   county.    . 

The  county  also  files  its  demurrer  and  answer 
through  C.  W.  Tyler,  Judge,  setting  up  the  same 
matters  as  contained  in  the  demurrer  and  answer  of 
the  County  Judge.  The  motion  to  dissolve  the  in- 
junction was  heard  before  the  Hon.  Thomas  H. 
Malone,  Chancellor,  and  by  him  the  injunction  was 
dissolved,  he  filing  a  written  opinion  as  the  basis  of 
his  action.  The  demurrer  was  heard  by  the  Hon. 
J.  W.  Bonner  and  sustained,  and  the  bill  was  dis- 
missed. 

Chancellor    Malone    was    of     opinion    the    Act    of 

1893,  Ch.  179,  was  not  unconstitutional,  and  that 
while  the  subject  of  the  Act  was  unhappily  ex- 
pressed, yet  there  was  not  such  incongruity  between 
the  title  and  Act  that  the  subject  of  the  Act  was 
not  expressed  in  the  title.  He  was  also  of  opinion 
that  the  bill  came  too  late,  inasmuch  as  the  ma- 
jority   of    the    taxpayers    had     paid     their    taxes    for 

1894.  He  further  expressed  the  opinion  that  each 
individual  taxpayer  had  a  remedy  at  law  to  restrain 
collection   of   his   own   tax. 

Thereupon  A.  H.  Munford  filed  his  petition  to 
supersede  the  collection  of  his  individual  railroad  tax 
for  1894,  which,  as  before  stated,  was  dismissed 
and  the  supersedeas  discharged  by  Hon.  J.  W.  Bon- 
ner, sitting  by  interchange.  The  bill  in  this  case 
was  filed  April  1,  1896.  The  tax  levy  for  1894, 
which    was    sought    to    be  enjoined,    was    ordered    on 
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April    1,    1894,    or,    one   year   after   the   tax   was    or- 
dered  to   be '  levied,    the   bill   was   filed. 

Referring  to  the  report  of  the  County  Judge, 
made  part  of  the  bill,  it  appears  that  since  1886 
there  has  been  an  average  of  about  $2,500  of  rail- 
road tax  fund  applied  yearly  to  county  purposes  in- 
discriminately, making  a  total  of  about  1^20,000  thus 
appropriated  during  the  eight  years.  It  also  appears 
that  there  was  on  hand,  of  railroad  funds,  on  April 
1,  1894,  the  sum  of  $30,347.87.  While,  of  course, 
the  matter  must,  in  the  present  shape  of  the  plead- 
ings, be  decided  primarily  upon  the  allegations  of 
the  bill,  which,  upon  demurrer,  are  taken  as  true, 
still  we  refer  to  the  statements  made  in  the  answer 
filed  by  the  County  Judge  in  order  to  illustrate 
more  fully  the  manner  in  which  the  funds  have  been 
managed.  It  appears  from  this  answer  that  a  large 
debt  had  accumulated  prior  to  1873,  and  heavy  ex- 
penditures were  made  for  courthouse,  jail,  and  other 
purposes  in  Montgomery  County  until  its  liabilities, 
including  the  railroad  debt,  reached  the  sum  of 
$475,000;  that  the  courthouse  and  jail  were  built 
almost  wholly  out  of  railroad  funds.  The  cost  of 
these  improvements  is  stated  to  have  been  $128,- 
392.74. 

Since  the  refunding  of  the  bonds  the  railroad 
funds  have  been  appropriated,  the  answer  states,  to 
only  three  purposes  outside  of  the  railroad  debt,  to 
wit:  the  purchase  of  a  courthouse  lot,  the  payment 
of     judgments    rendered    against    the    county    by    the 
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Supreme  Court,  and  part  payment  of  a  bridge  across 
Red  River.  These  amounts  were  paid  out  of  the 
railroad  fund,  as  stated  in  the  answer,  because  the 
ordinary  county  revenue  was  not  sufficient  for  that 
purpose.  It  is  stated  also  that  the  payments  on  the 
courthouse  lot  and  judgments  referred  to  are  the 
same  matters  complained  of  in  the  suit  heretofore 
alluded  to  as  enjoining  the  county  from  diverting 
the  railroad  funds.  It  appears  also  that  a  portion 
of  the  railroad,  as  well  as  county  fund,  was  lost 
by  the  failure  of  the  Franklin  Bank  at  Clarksville. 
The  Judge  of  the  County  Court,  when  this  failure 
occurred,  in  order  to  protect  the  credit  of  the 
county,  arranged  with  the  First  National  Bank  at 
Clarksville  to  pay  all  county  warrants  presented,  and 
not  to  charge  any  interest  on  overchecks;  and,  in 
consideration  therefor,  he  agreed  to  keep  on  deposit 
in  said  bank,  to  make  the  account  of  the  county  a 
safe  and  desirable  one  to  the  bank,  a  sufficiency  of 
the  railroad  fund,  which  should  always  stand  pledged 
to  make  up  any  deficiency  in  the  revenue  account; 
and  he  further  agreed  to  transfer,  at  any  time  de- 
manded, enough  of  railroad  fund  to  county  fund  to 
make  the  latter  account  good.  This  arrangement 
continued  from  December  10,  1891,  to  September  1, 
1894.  The  county  revenue  ran  behind  for  the  years 
1892  and  1893,  and  the  County  Judge  thereupon, 
as  he  states,  procured  the  passage  of  the  Act  of 
1893,  before  referred  to,  in  order  to  use  the  surplus 
railroad   fund   each   year   as   part   of    the   county   rev- 
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enue,    rather   than    increase   the    rate   of    taxation    for 
county   purposes. 

After  the  passage  of  this  Act,  the  C!ounty  Judge 
paid  towards  the.  construction  of  Red  River  bridge 
$3,790.04,  out  of  railroad  funds.  There  remained 
on  hand  April  1,  1894,  of  railroad  fund,  $30,347.87, 
and  the  bonded  or  railroad  debt  was  then  alx)ut 
$36,000.  There  was  afterwards  paid  in  of  delayed 
railroad  taxes  which  were  in  officers'  hands  on  April 
1,  1894,  the  sum  of  $8,831.83,  which  was  collected 
up  to  August  20,  1894.  There  was  to  the  credit 
of  county  revenue  on  April  1,  1894,  $1,570.92,  but 
there  was  a  large  amount  of  county  warrants  out- 
standing. Additional  expenditures  were  also  contem- 
plated in  the  way  of  repairs  upon  the  courthouse, 
estimated  at  $6,000  to  $7,000,  and  a  large  sum 
required  for  contemplated  highway  improvements,  the 
amount  not  stated,  and  a  bridge  to  cost  $4,000.  It 
was  necessary,  therefore,  as  the  answer  states,  to 
keep  up  the  railroad  taxes  for  1894  or  largely  in- 
crease the  rate  of  taxation  for  county  purposes;  or 
suffer  the  debts  of  the  county  to  accumulate  and  its 
credit   to   be  impaired. 

It  appears  that  when  the  County  Judge  filed  his 
answer  in  this  cause,  April  15,  1895,  there  was  in 
the  county  treasury  of  railroad  fund  $38,289,  of 
which  $22,323.28  arose  out  of  the  levy  of  1894,  and 
the  county  revenue  account  was  overchecked  $1,040.62, 
with  about  $7,000  of  outstanding  county  indebtedness, 
and   $16,000   of  outstanding   bonds,  and   estimated  re- 
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ceipts  for  revenue  purposes  for  the  balance  of  the 
year  of  $7,500,  with  estimated  expenses  $16,000. 
The  total  shows  liabilities  for  the  year  1895,  $40,- 
000,  outside  of  any  bridge  or  special  account,  and 
if  the  railroad  tax  of  1894  could  not  be  used,  the 
county,  at  the  end  of  the  year,  would  be  in  debt 
$20,000,  but,  if  used,  the  county  would  have  a  sur- 
plus  of   some   $8,000   to   $10,000. 

The  answer  further  states  that  about  eighty  per 
cent,  of  the  railroad  tax  had  been  paid  before  com- 
plainants filed  their  bill,  leaving  about  $8,000  of  the 
tax  unpaid,  and  $32,000  of  it  already  paid  in.  It 
appears,  also,  that  the  tax  levy  for  1896,  for  county 
purposes,  was  twenty  cents  on  the  $100.  It  appears, 
also,  that  some  $5,561.87  has  been  paid  into  the 
railroad  fund  from  the  sale  of  an  old  courthouse  Iqt, 
which  was  all  that  was  paid  into  the  railroad  fund 
from  any  source  except  railroad  taxes.  The  balance 
of  railroad  debt  is  not  due,  but  is  subject  to  call. 
The  theory  of  the  County  Judge  appears  to  be  that 
so  much  funds  was  necessary  to  pay  the  current  and 
extraordinary  expenses,  including  the  railroad  debt, 
and  it  was  not  material  how  the  fund  was  raised, 
whether  by  a  railroad  tax  levy  or  an  ordinary  levy 
for  county  purposes,  and  that  if  the  railroad  tax 
levy  was  reduced,  the  county  rate  must  have  been 
increased,  and  that  under  the  *Act  of  1893  he  had 
the  right  to  use  the  surplus  of  railroad  tax  to  sup- 
plement   the    county   revenue,    and    so   to   handle  and 
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control  the  railroad  taxes  and  funds  as  to  protect 
the   general    credit   of   the   county. 

We  are  of  opinion  that  this  theory  is  entirely 
incorrect,  and  wholly  wrong.  The  statutes  contem- 
plate that  the  railroad  tax  should  be  levied  only  for 
railroad  debt  purposes,  and  should  be  applied  to  such 
purposes  only.  It  was  never  the  intention  of  the  Act 
of  1893,  under  its  most  favorable  construction,  to 
authorize  the  levy  of  any  more  railroad  tax  yearly 
than  was  necessary  to  pay  the  railroad  debt  yearly, 
and  it  was  not  the  purpose  of  the  Act  to  supple- 
ment the  county  revenues  by  making  an  excessive 
railroad  tax  levy,  nor  to  produce  a  surplus  for  ordi- 
nary county  purposes  or  any  other  purpose  than  the 
payment  of  the  railroad  debt.  Putting  the  most 
liberal  construction  upon  the  Acts  of  1893  favorable 
to  the  county,  it  could  go  no  further  than  to  au- 
thorize such  accidental  or  unavoidable  surplus  as  arose 
each  year  to  be  applied  to  county  purposes,  but  did 
not  contemplate  that  the  levy  should  be  made  so 
large  as  to  raise  such  surplus,  but  only  to  such  a 
point  as  would  reasonably  suffice  for  railroad  and  no 
other    purposes. 

We  are  also  of  opinion  that,  by  the  caption  of 
the  Act,  the  General  Assembly  was  led  to  telieve 
that  it  was  only  designed  to  disix)se  of  such  acci- 
dental and  unavoidable  surplus  as  might  arise  upon 
the  final  settlement  and  adjustment  of  the  railroad 
debt — or,  as  the  Act  expresses  it,  after  the  debt  is 
paid.       The   provisions  of   the    body   of   the    Act   went 
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beyond  the  scope  of  the  caption,  in  providing  for 
the  appropriation  of  a  yearly  surplus,  which  the 
General  Assembly  cannot  be  deemed  to  have  intended, 
since  it  would  have  been  contrary  to  the  general 
rule  adopted  in  regard  to  such  funds,  and  contrary 
to  the  holding  of  this  Court  in  the  Merritt  case, 
which  announced  the  general  rule.  We  are  of 
opinion  that  the  use  of  the  railroad  tax  fund  for 
any  other  purpose  than  the  railroad  debt,  so  long 
as  it  existed,  was  unauthorized  and  illegal,  and  that 
it  was  illegal  and  unauthorized  to  levy  taxes  for 
railroad  '  purposes  which  were  to  be  appropriated  to 
and  used  for  county  purposes;  that  county  revenue 
should  have  been  provided  by  a  tax  rate  suflBcient 
to  meet  the  necessities  of  the  county,  and  that  it 
could  not  be  supplied  or  supplemented  by  levying 
a  tax  under  the  guise  of  railroad  tax,  but  really 
intended  and  used  for  county  purposes.  The  tax- 
payers of  every  county  have  the  right  to  know  for 
what  purpose  they  are  being  taxed,  and  also  to 
know  that  taxes  collected  from  them  for  any  specific 
purpose  are  applied  to  such  purpose,  and  not  to 
some  other,  at  the  discretion  of  county  officials,  and 
according  to  their  ideas  of  public  policy  or  expe- 
diency. 

The  law  does  not  provide  for  the  mixing  of  spe- 
cial and  ordinary  funds,  nor  the  supplementing  of  one 
by  the  other  by  county  officials.  In  this  case  the 
officials  say  that  they  were  actuated  by  the  best  of 
motives — the   desire  to  keep   the   credit   of   the   county 


180  NASHVILLE : 


Kennedy  and  Munford  v.  Montg-omery  County. 

unimpaired  and  to  make  the  burden  of  taxation  ap- 
pear as  light  as  possible — but  the  law  lays  down  the 
rule  of  action  for  county  oflScials,  as  well  as  all  others, 
and  from  it  they  cannot  depart.  When  the  people 
consent  to  be  taxed  for  any  purpose  they  cannot 
complain,  but  when  they  are  taxed  for  one  purpose 
and  the  fund  applied  to  another,  and  when  they  are 
misled  as  to  the  purposes  for  which  they  are  being 
taxed,  they  have  a  right  not  only  to  complain,  but 
a  remedy  to  redress  the  grievance,  if  they  apply  to 
the  Courts  in  the  proper  way  and  at  the  proper 
time. 

If  the  Act  of  1893  could  be  held  to  be  free 
from  constitutional  objections,  still  it  cannot  be  so 
construed  and  -executed  as  to  warrant  an  excessive 
railroad  tax  each  year,  in  order  to  raise  a  surplus 
each  year,  nor  to  justify  the  yearly  diversion  of 
railroad  funds  to  county  purposes,  but,  at  most,  only 
to  dispose  of  such  minor  accidental  and  unavoidable 
surplus  remaining  upon  a  proper  levy  for  railroad 
purposes  alone.  We  are,  however,  of  opinion  that 
the  body  of  the  Act,  so  far  as  it  provides  for  an 
annual  appropriation  and  diversion  of  surplus,  is  not 
warranted  by  nor  germane  to  the  purpose  of  the 
Act  as  expressed  in  its  caption,  which  clearly  con- 
templates only  the  disposition  of  such  surplus  as 
necessarily  remains  after  the  railroad  debt  is  finally 
paid,    and   the    Act   is   unconstitutional   and    void. 

We  are  of  opinion  from  the  allegations  of  the  bill 
and   the   statements   in   the   answer   that   sufficient  rail- 
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road  fund  had  been  provided  by  taxation  to  pay  off 
the  railroad  debt  before  the  taxes  of  1894  were  laid 
or  levied,  and  that  any  levy  for  that  year  for  rail- 
road parposes  was  unauthorized  and  unwarranted. 
We  are  of  opinion,  however,  that  complainants 
must  be  denied  any  relief  against  the  collection  of 
this  tax  for  1894,  because  of  their  delay  in  filing 
their  bill  to  resist  it,  and,  in  view  of  the  fact  that 
the  greater  part  of  the  tax  was  collected  before  they 
filed  such  bill,  it  cannot  be  maintained  for  such  pur- 
pose on  behalf  of  themselves  and  other  taxpayers. 
2  Pom.  Equity  Jurisprudence,  Sec.  817:  Char/iberiin 
et  al.  V.  Linhoraugh^  14  Atl.  Rep.,  866;  Calhoun 
V.  Delphi  i&  M.  R.  B.  Co.,  24  N.  E.  Rep.,  27; 
Pa?*8on  V.  City  of  Haynpton^  28  N.  E.  Rep.,  350; 
N(yrth   V.    Piatt    Co.,    45   N.    W.    Rep.,    692. 

To  this  extent  the  decree  of  the  Court  below  is 
sustained.  The  complainants,  however,  when  this  bill 
was  filed,  had  the  right  to  enjoin  any  threatened 
misappropriation  of  the  railroad  funds  then  in  the 
hands  of  the  county  officials,  or  to  come  into  their 
hands  thereafter,  to  the  payment  of  any  other  debts 
than  the  railroad  debt  until  that  was  wholly  ex- 
tinguished, and  the  bill  should  have  been  sustained 
for  that  purpose,  and  the  injunction  to  that  extent 
maintained;  and  to  that  extent  the  decree  of  the 
Court   below  is  reversed. 

Inasmuch  as  the  county  of  Montgomery  and  the 
County  Judge  have  answered  the  bill  giving  in  detail 
all  the  facts  necessary  to  the  adjudication  of  the  ques- 
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tion  involved,  and  inasmuch  as  we  are  clearly  of 
opinion  that  under  the  facts  stated  in  the  answer 
the  complainants  were  and  are  entitled  to  have  re- 
lief from  the  further  diversion  of  the  railroad  funds 
to  any  other  purpose  than  the  railroad  debt  until  it 
is  extinguished,  the  chancery  cause  will  not  be  re- 
manded, but  decree  will  be  entered  here  enjoining 
the  county  of  Montgomery,  and  its  County  Judge 
and  other  fiscal  agents,  from  applying  any  more 
railroad  funds  to  other  purposes  than  railroad  debts, 
until  it  is  wholly  extinguished,  and  the  temporary 
injunction  granted  in  the  Court  below  will  be  made 
perpetual. 

The  county  of  Montgomery  will  pay  all  the  costs 
in  this  Court  and  of  the  Court  below  of  the  chan- 
cery cause.  The  judgment  of  the  Circuit  Court 
upon  the  petition  of  Munford  will  be  reversed,  and 
that  cause  remanded  to  the  Court  below  for  such 
further  proceedings  as  may  be  necessary.  The  county 
will   also   pay   the   costs   of   appeal   in   that   case. 
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Connor  v.    Frierson. 
{JVashville.      January   30,   1897.) 

1.  New  Trial.     Continuance. 

A  bill  does  not  lie  by  the  successful  party,  to  impeach  and  set 
aside  an  order  made  after  adjournment,  entering  and  continu- 
ing a  motion  for  a  new  trial,  and  to  have  final  judgment  en- 
tered upon  the  verdict.  The  order  attacked  is  merely  interloc- 
utory, and,  if  improvidently  or  illegally  made,  could  be  vacated 
or  set  aside  by  the  Court  at  the  subsequent  term,  on  motion. 
{Post,  pp.  184-186,  188,  189.) 

Case  cited  and  approved:  Allen  v.  Shanks,  90  Tenn.,  359. 

2.  Chancery  Practice.    Issues  for  Jury  trial. 

When  a  jury  trial  is  demanded  in  a  chancery  cause,  there  should 
be  submitted  to  the  jury  such  issues  of  fact  as  are  determina- 
tive of  the  rights  of  the  parties,  and,  in  default  thereof,  the 
Chancellor  cannot  enter  decree  upon  the  verdict.  {Post,  pp.  187 y 
188.) 

3.  Same.     Example  of  Insufficient  issues  for  Jury  trial. 

The  Chancellor  cannot  enter  decree  for  the  complainant  estab- 
lishing a  right  of  way  by  prescription,  upon  a  verdict  in  his 
favor,  where  the  issues  submitted  to  the  jury  embraced  merely 
the  fact  as  to  whether  or  not  the  complainant  used  the  way, 
and  as  to  the  period  of  the  use,  without  any  reference  to  the 
character  of  such  use.     (Post,  pp.  188-188.) 


FROM     MAURY. 


Appeal    from    Chancery   Court    of    Maury    County. 
A.    J.    Abernathy,    Ch. 
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E.   H.   Hatcher,   George  T.   Hughes  &  Son,  and 
FiGUERS   &   Padgett,    for   Connor. 

W.    J.    Webster  and   J.   A.    Smiser  for   Frierson. 

m 

Beard,  J.  In  the  year  1892  the  complainant  in 
this  cause  filed  a  bill  against  the  present  defendant 
in  part  setting  up  and  seeking  to  have  established, 
by  a  decree  of  the  Chancery  Court,  a  private  right 
of  way  over  defendant's  land,  alleging  that  this  right 
was  a  prescriptive  one  resting  upon  a  continuous, 
notorious,  and  adverse  use  for  a  much  longer  period 
than  twenty  years.  This  bill  was  answered,  and  all 
of  its  material  allegations  were  denied.  At  the  April 
term,  1893,  upon  the  demand  of  the  defendant,  the 
cause  was  submitted  to  a  jury  upon  issues  made  up 
and  approved  by  the  Chancellor.  The  findings  of 
the  jury,  in  response  to  these  issues,  were  returned 
into  and  received  by  the  Court  on  the  last  day  of 
the  term.  On  that  day  an  order  was  spread  on 
the  minutes  of  the  Court  reciting,  in  substance,  that 
the  defendant,  Frierson,  had  moved  for  a  new  trial 
upon  certain  of  these  issues,  and  that  the  Court 
being  about  to  adjourn,  for  the  lack  of  time  to 
consider  this  motion,  it  was  continued  to  the  next 
term.  At  the  succeeding  term  the  cause  was  taken 
up,  and,  after  a  consideration  of  the  whole  record, 
including  the  motion  for  new  trial,  the  Chancellor, 
being  of  opinion  that  upon  the  issues  submitted  and 
the  findings  of  the  jury,  no  proper  decree  could  be 
entered,     ex    mero    tnotu   adjudged    that   these   findings 
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be  set  aside  and  for  nought  held;  at  the  same  time 
he  formulated  new  issues,  to  be  tried  by  another 
jury.  To  this  action  of  the  Court  the  complainant 
took   his   exception. 

In  December,  1894,  the  bill  in  the  present  cause 
was  filed.  Its  purpose  is  primarily  to  impeach  the 
order  entering  and  continuing  the  motion  for  new 
trial  made  by  the  defendant,  and  to  have  a  decree 
upon  the  issues  found  in  his  favor  establishing  his 
right  of  way,  and  perpetually  enjoining  the  defend- 
ant, Frierson,  from  interfering  with  it.  This  bill, 
after  setting  out  with  detail  the  averments  of  the 
bill  and  answer  in  the  original  cause,  the  issues 
tried  by  and  the  responses  of  the  jury  to  them, 
then  avers  that,  after  receiving  the  verdict,  an  ad- 
journment of  the  Court  was  announced,  and  the 
Chancellor  then  left  the  courtroom,  and  that  subse- 
quent thereto,  either  upon  the  street  or  else  at  his 
hotel,  the  order  in  the  cause  reciting  the  motion  for 
new  trial  and  its  continuance  was  handed  to  him 
for  his  approval  by  the  solicitors  of  the  defendant, 
and  that  the  Chancellor,  supposing  it  to  be  a  con- 
sent order,  directed  the  Clerk  to  enter  it  upon  his 
minyites,  and  it  was  so  done.  The  bill  expressly 
acquits  the  solicitors  obtaining  this  order,  as  well  as 
the  Chancellor  in  granting  it,  of  all  fraudulent  con- 
duct, but  it  is  alleged  that  the  entry  of  the  order 
was  oppressive  .and  wrongful,  and  that  it  had  the 
effect  of  legal  fraud.  Complainant  avers  that  this 
was   entered   without    his    knowledge,    or   that   of    his 
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solicitors,  and,  under  the  facts  alleged,  was  coram 
non  jvdice  and  void.  Upon  these  averments  he 
asks  the   relief    already   indicated. 

To  this  bill  the  defendant  interposed  a  demurrer, 
embracing  a  number  of  grounds,  among  them  that 
it  was  unknown  to  the  forms  of  chancery  practice 
and  was  without  equity.  This  demurrer  was  over- 
ruled, and  the  question  we  have  to  consider  is,  was 
the   Chancellor ,  right   in   this   action? 

We  think  it  very  clear  he  was  not.  While  the 
complainant  avers  he  was  aggrieved  by  the  entry 
of  this  motion  for  a  new  trial  and  its  continuance, 
yet  he  fails  to  show  in  what  respect.  It  is  ap- 
parent, if  he  was  entitled  to  a  decree  upon  the 
jury's  responses  to  the  issues,  he  could  as  well 
avail  himself  of  this  at  the  term  succeeding  as  at 
that  in  which  they  were  given.  If  he  has  any 
ground  of  complaint,  it  is  that  the  Chancellor  set 
aside  these  findings  of  the  jury,  and  not  that  the 
cause,  with  the  motion  for  a  new  trial,  was  im- 
providently  continued.  But  if  the  Chancellor  was 
not  in  error  in  holding  these  issues  immaterial,  and 
that  no  decree  could  be  pronounced  on  the  responses 
to  them,  then  complainant  has  no  just  cause  for 
criticism.  We  are  entirely  satisfied  he  committed  no 
error  in  this  holding.  As  heretofore  stated,  the 
theory  of  complainant's  bill  was  that  he  was  entitled 
to  a  prescriptive  right  of  way  over  defendant's  lands 
by  a  continuous,  notorious,  adverse  use  for  more 
then   twenty   years.     This   was  denied   by   the  answer. 
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Instead  of  submitting  to  the  jury  an  issue  perti- 
nent to  this,  the  vital  question  in  the  case,  the 
jury  was  required  to  ascertain  whether  the  road  in 
question  ''  had  been  used  as  the  way  of  ingress  to 
and  egress  from  the  lands  liow  owned  by  the  com- 
plainant, and,  if  so,  then  for  what  length  of  time." 
To  the  first  of  these  issues  the  jury  replied  "Yes," 
and  to  the  second,  ^  *  For  a  period  of  twenty-five 
years."  These  are  the  issues  and  responses  on  which 
complainant's  claim  to  a  decree  was  and  is  predicated. 
They  fall,  however,  far  short  of  maintaining  the 
contention  of  his  bill,  that  he  was  entitled  to  an 
easement  by  prescription  over  the  lands  of  defend- 
ant. They  were  entirely  consistent  with  the  idea 
that  this  use  of  this  road  was  by  permission  of  de- 
fendant, and  without  claim  of  right  on  the  part  of 
complainant.  By  the  responses  to  these  issues 
there  were  found  but  two  of  the  series  of  facts 
necessary  to  make  out  and  establish  this  contention. 
To  complete  his  claim  to  this  easement,  he  was 
bound  to  show  that  his  use  was  under  claim  of 
right  and  adverse  to  the  defendant.  Elliott  Ro.  & 
St.,  137.  No  issue  was  put  to  the  jury  embrac- 
ing these  essential  elements  in  a  prescriptive  claim, 
and  the  Chancellor  was  right  in  adjudging  that  the 
issues  submitted  were  immaterial,  and  awarding  a 
new  trial.  It  follows  that  no  possible  injury  re- 
sulted to  the  complainant  from  the  order  against 
which   he   asks   relief   in   this   bill. 

Before  dismissing  this  branch  of   the  case,  it  is  not 
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improper  to  say  that  this  record  serves  to  illustrate 
a  practice  in  jury  trials  in  the  Chancery  Court  widely 
prevalent,  and  both  costly  and  fruitless.  The  pur- 
pose of  such  a  trial,  when  demanded  by  the  partis, 
or  either  of  them,  is  to  have  the  jury  pass  on  issues, 
the  responses  to  which  will  enable  the  Chancellor, 
if  satisfied  with  them,  to  enter  a  decree  settling  the 
rights  of  the  parties.  To  this  end,  only  issues  should 
be  submitted  involving  questions  of  fact  which,  when 
found,  will  be  determinate  of  the  controversy.  Under 
the  English  practice,  as  well  as  our  own,  a  Chan- 
cellor, of  his  own  motion,  may  submit  isolated  and 
controverted  questions  of  fact  to  a  jury,  whose  verdict 
will  only  be  advisory;  but  where  the  jury  comes 
upon  the  demand  of  either  party,  inasmuch  as  then 
their  finding  has  the  effect  of  a  verdict  at  common 
law,  only  determinate  issues  should  be  submitted,  and 
not  fragmentary  questions  of  fact,  which,  however 
found,    will   yet  leave    the   Chancellor    unable    to   pro- 

« 

nounce  a  decisive  decree.  This  is  the  nature  of  the 
issues  submitted  in  this  cause.  Every  one  of  them 
might  have  found  in  favor  of  complainant,  and  still 
the  end  of  the  lawsuit  would  have  been  no  nearer 
reached. 

But  there  is  at  least  one  other  objection  equally 
fatal  to  the  present  bill.  The  order  complained  of 
against  which  relief  is  sought  was  interlocutory, 
neither  adjudging  rights  nor  settling  principles,  and 
it  was  completely  under  the  control  of  the  Chancellor 
at   the   subsequent   term    of    the   Court.       If   inadvert- 


DECEMBER  TERM,  1896.  189 

Connor  i>.  Frierson. 

ently  or  improperly  granted,  a  mere  motion  in  the 
cause  was  sufficient  to  have  it  reconsidered  {Allen  v. 
Shanks,  90  Tenn.,  359-378),  or  if  void  because  en- 
tered  coram   non  judtce^    to   have   had   it   rescinded. 

We  agree  with  the  counsel  for  defendant  in  say- 
ing this  bill  is  anomalous,  unknown  to  the  forms  of 
chancery  practice,  and  without  equity.  It  was  the 
duty  of  the  Chancellor,  of  his  own  motion,  to  dismiss 
it,  and  certainly  he  should  have  done  so  when  his 
attention  was  called  to  it  by  demurrer.  His  decree 
is   reversed   and   the   bill   is   dismissed. 
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y5J^  Meacham   v.    Graham. 

{NashvUh,     February   10,    1897.) 

1.  Wills.     Court  iixqxilres  on  Us  own  motion  as  to  propiiety  of  con- 
struing. 

The  Court  will,  on  its  own  motion,  investig-ate  the  question 
whether  or  not  a  bill  for  the  construction  of  a  will  has  for  its 
purpose  merely  the  declaration  of  future  rights,  although  all 
parties  desire  to  have  the  will  construed,  as  a  premature  ad- 
judication as  to  such  rights  would  in  law  be  no  adjudication 
at  all,  and  would  not  be  binding.     {Post,  pp.  lin-200.) 

3.  Same.     Wlicii  applijcatUm  f<yr  constructlori 'inaintalnable. 

An  application  originating  with  the  executor,  but  joined  in  by 
a  legatee  and  those  claiming  as  remaindermen,  for  the  con- 
struction of  a  will,  to  determine  whether  the  leg'acy  is  absolute 
or  limited  to  a  life  estate,  will  not  be  dismis.sed  as  premature 
where  the  purpose  of  the  executor  is  to  learn  whether  or  not 
he  shall  require  security  from  the  legatee  upon  turning  over 
the  fund  to  her,  and  the  purpose  of  the  legatee  is  to  be  relieved 
of  any  bond  or  restriction,  and  to  know  whether  she  has  an 
absolute  power  of  disposition  or  must  hold  the  fund  for  the 
rerdaindermen,  although  there  is  no  allegation  of  waste  or 
improper  management  or  peril  to  the  funds  which  would  en- 
title the  remaindermen  to  a  present  determination  of  their 
rights  if  the  application  was  made  by  them  alone.  {Post,  pp. 
197-200.) 

Cases  cited  and  approved:  Booker  v.  Booker,  5  Hum.,  507;  Reid 
V.  Watkins,  11  Lea.  158. 

3.  Same.     Absolute  power  of  disposition  annuls  limitation  over. 
A  limitation  over  after  a  bequest  of  personal  property  with  un- 
limited  power  of  disposition  in  the  first  taker,  is  void,  as  the 
two  estates  are  inconsistent.     {Post,  pp.  200,  201.) 

Cases  cited  and  approved:  Smith  v.  Bell,  M.  &  Y.,  302;  Bean  v. 
Myers,  1  Cold.,  227. 
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4.  Same.     Unlimited  power  of  disposition  implied. 

The  unlimited  power  of  disposition  in  a  legatee,  which  will  de- 
feat an  attempted  limitation  over,  need  not  necessarily  be 
g'iven  in  express  words,  but  may  be  implied  by  the  language 
of  the  will.     {Post,  p.  201.) 

Cases  cited  and  approved:  Bradley  u  Games,  94  Tenn.,  27;  Will- 
iams V.  Jones,  2  Swan,  620;  Booker  v.  Booker,  5  Hum.,  503. 

5.  Same.     Absolute  estate  not  cut  down  by  8\d)scquent  provisi/ytis,  when. 

The  Courts  refuse  to  cut  down  an  estate  already  granted  in  fee 
or  absolutely  when  the  supposed  terms  of  limitation  are  to  be 
found  in  some  subsequent  portion  of  the  will,  and  are  not  in 
themselves  clear,  unmistakable,  and  certain,  so  that  there  can 
be  no  doubt  of  the  meaning  and  intention  of  the  testator.  {Post, 
pp.  205,  206.) 

Cases  cited:  144  N.  Y.,  287;  103  N.  Y.,  453;  81  N.  Y.,  356;  11  L.  R. 
A.,  610;  7  L.  R.  A.,  517;  8  L.  R.  A.,  696. 

6.  Same.    Same.    Example. 

An  absolute  legacy  to  a  daughter  is  not  cut  down  to  a  life  estate 
by  a  subsequent  clause  providing  that  the  legacy  shall  be  paid 
over  to  trustees  for  her  benefit,  but  that  if  she  reaches  twenty- 
one  unmarried  it  shall  be  paid  to  her  directly  ^'to  be  held  and 
used  by  her  until  her  marriage,"  and  then  to  be  settled  upon  a 
trustee,  to  be  held  in  trust  for  her  during  her  natural  life,  and 
if  she  dies  without  living  children  her  share  of  the  "estate" 
to  go  to  the  testator's  sons,  as  the  reference  to  her  life  will  be 
construed  merely  to  measure  the  duration  of  the  trustee's  es- 
tate, and  not  that  of  her  own,  and  the  limitation  over  held  to 
take  effect  only  in  the  event  of  her  death  before  testator,  where 
such  construction  accords  with  the  theory  of  the  will:  and  a 
contrary  construction  would  be  inconsistent  with  the  absolute 
gift  of  the  land  to  her,  in  view  of  the  use  of  the  word  "  estate  " 
in  the  limitation  over.     {Post,  pp.  193-195,  201-207.) 

Cases  cited:  62  Am.  Dec,  397;  119  Mass.,  172;  78  Penn.  St.,  436; 
92  Penn.  St.,  514;  11  Am.  St.  R.,  922;  7  L.  R.  A.,  517;  8  L.  R.  A., 
696;  11  L.  R.  A.,  610. 

7.  Same.     Limitation  or>cr  npon  legatee^s  death  before  testators. 

A  limitation  over,  under  a  bequest  of  personal  property,  in  the 
event  of  the  death  without  living  children  of  the  first  taker, 
to  whom  the  will  in  the  first  instance  gives  an  absolute  power 
of  disposition,  will  be  construed  to  take  effect  only  in  the  event 
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of  the  death  of  the  first  taker  before  that  of  the  testator,  un- 
less a  contrary  intention  clearly  appears  from  other  provisions, 
as  the  testator  cannot  be  presumed  to  intend  to  cut  down  an 
absolute  estate  already  given,  by  a  subsequent  provision.  (PosU 
pp.  193-m,  207-220.) 

Cases  cited  and  approved:  Vaug-hn  v.  Carter,  85  Tenn.,  302. 


FROM    HICKMAN. 


Appeal  from  Chancery  Court  of  Hickman  County. 
A.    J.    Abernathy,    Ch. 

Pitts  &  Meek8  and  Bates  &  Claggett  for 
Meacham. 

H.    Parks   for   Jno.    M.    Graham. 

FiGUERS  &  Padgett  and  G.  T.  Hughes  for  T. 
H.    and   H.    H.    Graham. 

Wilkes,  J.  Samuel  L.  Graham  died  on  January 
8,  1892,  leaving  a  will  executed  on  July  23,  1888, 
and  a  codicil  executed  May  27,  1891.  He  owned 
an  estate  of  the  estimated  value  of  five  hundred 
thousand  dollars,  and  left  surviving  him  a  widow, 
Martha  J.  Graham,  a  son  by  a  former  marriage, 
John  M.  Graham,  and  a  son  and  daughter,  Harry 
H.  and  Thomasella  H.,  by  his  second  marriage. 
Harry  H.  and  Thomasella  H.  were  minors  at  the 
date  of  the  will,  but  both  had  attained  the  age  of 
twenty-one  years   before  it   took   effect.     The   will  and 
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codicil  were  duly  probated  in  the  County  Court  of 
Hickman  County,  Tennessee,  on  the  first  Monday  in 
February,  1892,  and  J.  M.  Meacham  qualified  as 
executor. 

The  testator  devised  and  bequeathed  specific  prop- 
erty to  his  three  children  respectively,  valued  by 
him   as   follows: 

To  John  M.  Graham 3158,000 

To  Harry  H.  Graham 93,000 

To  ThomaseUa  H.  Graham 85,000 

This  was  given  to  them  absolutely  and  without 
limitation,  and  about  it  there  is  no  controversy.  It 
was  bv  Item  5  of  the  will  and  Item  2  of  the  cod- 
icil  that  the  above  property  was  given  to  ThomaseUa, 
and,    as   to   this   property,    there   is    no   controversy. 

Item  6  of  the  will  is:  '^I  bequeath  and  devise 
to  my  son,  Harry  Hardeman  Graham,  and  to  my 
daughter,  ThomaseUa  Graham,  an  equal  portion  of 
my  entire  estate  with  my  son,  John  M.  Graham. 
It  is  my  intention  and  desire  to  give  to  each  of 
my  three  children  an  equal  share  in  value  of  my 
estate,  no  one  having  any  preference  the  one  over 
the   other. 

*'Item  7.  When  my  son,  Harry  H.,  arrives  at 
the  age  of  twenty-one  years,  my  executor  will  pay 
over  to  him,  out  of  the  assets  of  my  estate,  an 
amount  equal  in  value  to  that  ])equeathed  and  de- 
vised to  my  son,  John  M.,  in  the  third  clause  of 
this    will;    provided,    that,    in    his   opinion,    there   will 
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be  enough  to  make  the  two  younger  children  equal 
to  John  M.,  and,  if  not,  he  shall  turn  over  to  Harry 
H.  only  what  he  may  think  his  share   will  amount  to. 

**Item  8.  At  the  day  and  date  my  son  Harry 
arrives  at  the  age  of  twenty-one  years,  my  executor 
shall  make  an  inventory  and  account  of  my  estate, 
and  if  my  two  younger  children  have  not  already 
been  made  equal  in  value  and  amount  with  my  son, 
John  M.  Graham,  then  my  executor  will  pay  over 
to  each  of  them,  my  said  younger  children,  an 
amount  equal  in  value  to  that  devised  and  bequeathed 
to  my  son,  John  M.  Graham,  and  after  they  have 
been  made  equal  w^ith  my  son  John,  then  the  re- 
mainder and  residue  of  my  estate  to  be  equally  di- 
vided into  three  shares,  and  one  share  of  one-third 
each  to  be  paid  over  to  each  of  my  three  children, 
so  that  each  shall  receive  an  equal  share  of  my  en- 
tire estate,  except  the  special  gifts  herein  provided 
by    myself. 

"Item  9.  At  the  same  date  and  time,  just 
above  mentioned,  my  executor  will  pay  over  to  my 
daughter,  Thomasella  Hardeman  Graham,  in  the  man- 
ner hereinbefore  and  hereinafter  indicated,  out  of 
the  assets  of  my  estate,  an  amount  equal  in  value 
to  that  bequeathed  to  my  son,  John  M.,  in  Item  3 
of    this    will. 

**Item  12.  I  will  and  direct  that  my  executor 
pay  over  the  legacy  herein  intended  for  my  daugh- 
ter, Thomasella  Hardeman  (except  the  small  special 
gifts),    to   a    trustee    to    be   appointed    by    the    proper 
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Court,  under  good  and  Bufficient  bond,  for  my  said 
daughter,  except  the  plantations  devised  to  her  in 
Item  5,  to  wit:  < Wayside'  and"  *Redleaf,'  and  a 
part  of  ^Mosswood,'  purchased  of  A.  F.  Wheeler, 
in  Washington  County,  Miss.,  and  containing,  in  all, 
about  three  thousand  acres.  This  land  is  given  to 
her  without  limitation  or  restriction.  That  part  of 
her  share  to  be  paid  to  her  trustee  shall  be  for  my 
daughter,  to  her  sole  and  separate  use,  free  from 
the  control,  contracts,  and  liabilities  of  any  husband 
that  she  may  thereafter  have.  Upon  the  written 
application  of  my  said  daughter  said  trustee  shall 
have  the  power  to  invest  as  much  as  the  one-half 
of  the  funds  or  assets  that  may  come  into  his  hands 
in  a  home*  or  in  land  for  her,  to  be  held  in  trust 
as  above  stated.  But  in  the  event  of  her  attaining 
the  age  of  twenty-ode  years  unmarried,  then,  and  in 
that  event,  her  said  legacy  shall  Bte  paid  to  her  di- 
rectly, to  be  held  and  used  by  her  until  her  mar- 
riage, and  then  to  be  settled  upon  a  suitable  trustee 
of  her  own  selection.  The  legacy  to  be  held  in 
trust  for  my  said  daughter,  subject  to  the  foregoing 
limitations  and  restrictions,  for  and  during  her  nat- 
ural life,  and,  in  the  event  of  her  death  without 
living  children,  her  share  of  the  estate  to  go  to  my 
sons,  John  M.  and  Harry  H.,  equally,  and,  in  case 
either  of  them  shall  be  dead,  leaving  living  children, 
then   to   their   child   or   children." 

These   are   all   the   clauses   necessary  to   be   quoted. 

Appellants   insist   that,   under   said   will,  Thomasella 
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takes  only  a  life  estate  in  that  portion  of  the  prop- 
erty bequeathed  to  her,  outside  of  the  Mississippi 
land?*,  with  a  limitation  over — in  event  Thomasella 
dies  without  living  children — to  John  M.  or  Harry 
H.,  or  their  children  if  either  of  them  should  be  dead. 
Appellees,  Harry  H.  Graham  and  Thomasella  Gra- 
ham, insist  that  the  said  Thomasella,  having  survived 
her  father,  takes  an  absolute  estate  in  the  said 
property. 

The  Chancellor  decreed  in  favor  of  the  contention 
of  the  said  Harry  H.  and  Thomasella,  adjudging  that 
Thomasella  is  the  owner  in  fee  of  said  property. 
Construing  said  will,  the  Chancellor  adjudged  that 
the  following  clause  of  the  twelfth  item:  **And  in  the 
event  of  her  death,  without  living  children,  her  share 
of  the  estate  to  go  to  my  sons,  John  M.  and  Harry 
H.,  equally,  and  in  case  either  of  them  shall  be 
dead,  leaving  living  children,  then  to  their  child  or 
children,"  was  a  limitation  intended  to  take  effect 
onlv  in  the  event  Thomasella  died  before  the  testator, 
and  the  said  Thomasella,  having  survived  the  testa- 
tor,   her   estate   became,    and   is,    absolute. 

From  this  decree  John  M.  Graham  and  his  chil- 
dren prosecute  an  appeal,  and  assign  this  action  of 
the   Chancellor   as   error. 

Harry  H.  joined  with  his  sister,  Thomasella,  in 
this  construction  of  the  will,  and  does  not  complain. 
The  cause  has  been  heard  by  the  Court  of  Chancery 
Appeals,  and  that  Court  held  that  the  limitation  was 
void    because  of   the  absolute  power  of   disposition  and 
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unlimited  right  to  use  the  legacy  in  controversy, 
vested  by  the  will  in  Thomasella,  and  thus  arrived 
at  the  same  result  as  the  Chancellor.  From  this 
decree  John  M.  Graham  and  his  children  appealed 
to   this   Court. 

■ 

It  ap[)ears  that  Thomasella  attained  her  majority 
before  the  filing  of  the  bill  in  this  case,  and  was 
then,    and   is   still,    alive   and   unmarried. 

A  preliminary  question  of  importance  confronts  us 
at  the  threshold  of  our  investigation,  and  that  is 
whether  the  matters  now  submitted  to  the  Court  are 
not  prematurely  brought  before  it;  and  whether  this 
is  not  a  bill  to  declare  future  rights,  and  whether 
any  decree,  at  the  present  time,  can  be  rendered  by 
this  Court  upon  the  matters  submitted.  This  ques- 
tion has  not  been  presented  by  counsel  or  considered 
by  the  Court  of  Chancery  Appeals  or  the  Chan- 
cellor. All  parties  and  their  counsel  desire  the  mat- 
ter adjudicated  and  settled.  But  inasmuch  as  a  pre- 
mature adjudication  is  in  law  no  adjudication,  and 
will  not  be  binding,  we  proceed  to  consider  this 
question   in   the  outset   of   our   investigation. 

The  executor  in  the  original  bill  presents  to  the 
Court  the  question  of  the  proper  construction  of  the 
bequests  and  devises  to  Thomasella,  and  her  interest 
and  estate  under  the  several  items  of  the  will,  and 
alleges  that  she  attained  her  majority  before  the  will 
took  effect,  and  that  he  paid  to  her  considerable 
sums  after  her  majority,  but  was  advised  that  there 
was   a   question    as    to    whether    she    took    such    pay- 
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ments  absolutely  or  only  a  limited  estate  therein, 
and  he  desires  the  question  settled,  and  the  direction 
of  the  Court  whether  he  may  continue  to  pay  to  her 
without  responsibility  to  any  contingent  or  supposed 
remaindermen,  and  he  asks  a  general  construction  of 
the  will.  The  children  of  John  M.  Graham,  answer- 
ing by  guardian  ad  litems  insist  that  Thomasella 
takes  only  a  limited  estate  under  the  provisions  of 
the  twelfth  item  of  the  will,  and  hence  is  not  entitled 
to  the  corpus,  but  only  the  interest  of  the  fund 
therein  referred  to,  and  asks  that  she  be  required 
to*  give  bond;  that  the  executor  pay  her  no  more 
money  absolutely,  and  be  charged  with  that  already 
paid  without  bond.  Thomasella  answers  and  claims 
the  whole  of  the  property  given  her  absolutely;  that 
the  payments  already  made  to  her  by  the  executor 
were  properly  made  and  should  be  continued  in  the 
same    way,    and   she   asks   that   it    be  so   decreed. 

While  the  answer  is  filed  as  a  cross  bill,  the 
matter  of  the  interest  she  takes  is  not  the  subject 
of   the   cross   relief   prayed. 

Jno.  M.  Graham,  answering  the  original  bill,  in- 
sists that  Thomasella  takes  only  a  limited  estate 
under  the  twelfth  item  of  the  will,  and  insists  that 
she  give  bond  for  the  corpus  of  the  estate,  and 
that  no  money  l>e  paid  her  except  on  bond,  and  for 
that  already  paid  she  and  the  executor  be  held  re- 
sponsible. 

John  M.  Graham  filed  a  cross  bill,  repeating  this 
contention   among   other   matters   not   now    material   to 
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mention.  He  sets  up  the  same  matter  in  his  an- 
swer to  the  cross  bill  of  Thomasella,  and  again  in 
his  answer  as  guardian  of  John  M.  Graham,  Jr. 
Thomasella,  in  answering  the  cross  bill  of  John  M. 
Graham,  repeats  her  insistence  that  she  is  entitled 
to  the  money  mentioned  in  the  twelfth  item,  abso- 
lutely  and   without   bond. 

If  the  application  in  this  case  was  made  alone  by 
the  contingent  remaindermen,  we  are  of  opinion  it 
would  be,  in  effect,  to  declare  future  rights,  inas- 
much as  there  is  no  allegation  of  waste  or  improper 
management  or  peril  to  the  funds.  But  the  appli- 
cation comes  primarily  from  the  executor,  who  de- 
sires the  protection  of  the  Court  in  paying  out  the 
fund,  the  legatee  claiming  the  right  to  receive  it 
absolutely,  without  lx>nd  or  restriction,  and  the  re- 
maindermen insisting  that  he  be  held  responsible  for 
payments  already  made,  and  be  required  to  make 
no  more  without  bond.  The  legatee  joins  in  this 
application  in  order  that  she  may  be  relieved  of 
any  bond  or  restriction,  and  may  know  whether  she 
has  an  absolute  power  of  disposition,  or  must  hold 
the  fund  for  the  remaindermen.  Both  of  these  par- 
ties have  a  present  interest  to  be  protected  and  de- 
clared by  the  Court.  It  cannot  be  held  that  she 
must  so  act  as  to  imperil  the  property  before  she 
can  ask  the  aid  of  the  Court.  All  the  parties  hold- 
ing interests,  present  and  contingent,  are  before  the 
Court,  and  all  join  in  the  application.  So  far  as 
the    daughter    and    the    executor    are    concerned,    the 
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application   is   not   to   ascertain    future    rights,    but  to 
declare   and   decree   present,  rights. 

We  are  of  opinion  that  the  Court  may,  at  the 
present  time,  legally  and  properly  adjudicate  the 
rights  of  the  legatee,  Thomasella,  and  the  duty  and 
liability .  of  the  executor  in  regard  to  her  legacy, 
and,  under  the  case  thus  presented,  the  application 
is  not  one  merely  to  adjudicate  and  adjudge  future 
rights.  See  Booker  v.  Booker,  5  Hum.,  507;  Beid 
V.  Watkins,  11  Lea,  158.  We  proceed,  therefore, 
to  examine  whether  the  legatee,  Thomasella  Graham, 
under  the  will  of  her  father,  takes  an  absolute  or 
limited  estate  in  the  personal  property  for  which, 
in  certain  contingencies,  a  trustee  is  provided — it  be- 
ing conceded  that,  as  to  the  lands  and  specific  gifts, 
her    interest   and   title   is   absolute. 

While  the  Court  of  Chancery  Appeals  and  the 
Chancellor  have  arrived  at  the  same  result,  they 
have  done  so  by  different  holdings,  but  not,  as  we 
think,  by  necessarily  inconsistent  or  contrary  theories, 
under  the  special  facts  of  this  case.  The  Court  of 
Chancery  Appeals  was  of  opinion  that  the  estate 
l^iven  to  Thomasella  Graham  is  an  absolute  estate 
bv  the  terms  of  the  will.  The  Chancellor  held  that 
it  became  absolute  upon  the  death  of  the  testator — 
Thomasella  being  then  alive — and  that  no  limitation 
or  contingency  existed  after  that  event.  We  first 
inquire  whether  the  terms,  of  this  will  give  an  ab- 
solute  estate   to   Thomasella   at   any   time. 

It   is   a   fundamental    principle   in*  determining   this 
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question,  that  where  there  is  an  absolute  and  un- 
limited power  of  disposition  in  the  first  taker  of 
personal  assets,  the  limitation  over  is  void.  They 
are  inconsistent  and  cannot  stand  together  Smith  v. 
jBell,  Martin  &  Yer.,  302-5.  It  is  of  the  essence 
of  a  valid  executory  devise  or  bequest  that  it  be 
not  in  the  power  of  the  first  taker  to  defeat  it  by 
any  act  of  his.  If  an  unlimited  power  of  disposi- 
tion be  given  the  first  taker,  an  absolute  estate  vests 
in  him,  and  the  executory  limitation  is  nugatory. 
Jiean  v.  Myers^  1  Cold.,  227,  228.  And  this  power 
of  disposition  may  be  given  not  only  in  express 
words,  but  also  by  words  necessarily  implying  such 
power.  Bradley  v.  Caimcs^  10  Pick.,  27,  31,  and 
cases  cited;  Williams  v.  JoneSy  2  Swan,  620;  Booker 
V.    Boohei^    5    Hum.,    503,    511,    512. 

Applying  these  principles  to  the  case  in  hand,  we 
find  that  the  fund  in  controversy  is  money.  The 
will  was  made  in  1888.  The  testator  died  in  1892. 
There  are  two  contingencies  in  which  a  trustee  should 
be  appointed  to  receive  and  handle  them — one,  the 
minority  of  the  daughter,  the  other,  her  marriage. 
But  if  she  attained  twenty-one  years  of  age  and  did 
not  marry,  the  funds  were  to  be  paid  to  her 
dii'ectly,  without  the  intervention  of  any  trustee,  to 
be  held  and  used  by  her  without  limitation  while 
unmarried,  and  only  in  the  subsequent  event  of  mar- 
riage was  a  trustee  to  be  the  second  time  interposed. 
It  is  possible  she  may  never  marry.  It  is  left  to 
her   own   choice.     She    may   forever    defeat   the   inter- 
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position  of  a  trustee.  In  the  meantime  the  money 
is  in  her  hands  to  use  without  limitation.  If  she 
may  lawfully  spend  one  dollar,  she  may  spend  it  all. 
She  may  invest  it  as  she  likes.  Purchasers  from 
her  will  get  good  and  absolute  title.  She  can  thus 
defeat  wholly  any  executory  devise.  If  so,  it  is 
void,    and   her   estate   is   absolute. 

The  will  uses  the  expression  **to  be  held  by  her." 
What  is  the  force  of  this  expression?  Does  it  mean 
that  she  is  to  hold  for  herself  or  for  another? 
Must  she,  as  the  result  of  this  expression,  keep 
the  fund  intact,  using  only  the  income,  and  "hold" 
the  corpus  for  her  brothers  or  their  children?  Her 
father  would  not,  we  think,  have  imposed  -such  a 
burden  upon  her.  If  he  had  designed  such  "hold- 
ing," he  would  have  interposed  a  trustee.  Her 
youth  and  inexperience  exclude  the  idea  of  her  be- 
ing constituted  such  trustee,  even  if  we  should  over- 
look the  paramount  love  of  her  father,  and  his 
desire  to  put  her  on  an  equality  with  her  brothers, 
whose  estates  are  unlimited.  The  evident  purpose 
of  the  testator  in  interposing  a  trustee  for  her  was 
to  protect  her  in  the  event  she  was  ninder  disability 
of  either  minority  or  coverture,  and,  in  that  event 
only,  and  to  give  her  absolute  power  of  disposition, 
if   she   were   a  fhne   sole  and   of    age. 

There  is  another  expression  in  the  twelfth  item 
which  needs  to  be  considered,  and  is  the  basis  of 
an  earnest  argument  that  the  testator  intended  she 
should    take    only   a   life    estate.       This    expression   is 
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in  these  words:  ^^The  legacy  to  be  held  in  trust 
for  my  said  daughter,  subject  to  the  foregoing  lim- 
itations, and  restrictions,  for  and  during  her  natural 
life,  and,  in  the  event  of  her  death  without  living 
children,  her  share  of  the  estate  to  go  to  my  sons, 
John  M.  and  Harry  H.,  equally,  and,  in  case  either 
of  them  shall  be  dead  leaving  children,  then  to  their 
child  or  children."  The  foregoing  '<  limitations  and 
restrictions"  referred  to  are  clearly  those  creating 
in  her  a  sole  and  separate  estate  in  the  event  she 
marries,  and  the  holding  in  trust  is,  we  think,  to 
be  during  her  natural  life,  if  a  trust  arises  by  her 
marriage,  so  that  in  such  event  this  part  of  her 
share  might  not  go  to  her  husband  by  virtue  of 
the  marital  right.  But  the  term,  ''during  her  nat- 
ural life,"  has  no  application  if  she  remain  single, 
and  the  holding  ''during  her  natural  life"  evidently 
refers  to  the  duration  of  holding  by  the  trustee  un- 
der the  trust,  and  not  to  her  holding  or  interest  in 
the  estate.  In  other  words,  it  measures  the  dura- 
tion of  the  trustee^s,  and  not  the  duration  of  the 
daughter's,  estate.  That  this  is  the  proper  con- 
struction is,  we  think,  abundantly  shown  by  the  en- 
tire  context   of   the   will. 

Only  money  was  to  go  into  the  hands  of  the 
trustee,  and  only  as  to  money  can  there  be  any  pos- 
sible claim  that  there  is  a  limited  estate.  The  real 
estate  is  given  absolutely  by  unmistakable  terms, 
clearly  indicating  that  the  part  of  the  share  which 
could  be  consumed   should   be  held  in   trust,   and  that 
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only  during  her.  life,  if  she  remained  married,  but 
there  is  no  intimation  that  the  trustee  should  con- 
tinue to  hold  for  the  brothers,  nor  is  there  any 
direction  to  pay  over  to  them.  The  direction  is 
that,  in  the  event  of  her  death  without  living  chil- 
dren, her  share  of  the  estate  should  go  over  to  the 
brothers,  and  not  simply  the  share  in  the  trustee's 
hands.  This  share  would  embrace  the  realty  as  well 
as  the  personalty,  so  that,  unless  construed  as  we 
have  construed  it,  the  real  estate,  as  well  as  legacy, 
must  go  over  by  limitation,  although  the  real  estate 
had  already  been  given  absolutely  to  her,  and  the 
same   applies   as   to   the   special   gifts. 

It  is  evident  that  the  only  purpose  of  trustees 
was  to  protect  the  estate,  first,  in  case  of  minority, 
and  second,  in  case  of  marriage.  '*For  and  during 
her  natural  lifie,"  then,  merely  defines  the  holding 
of  the  trustee  if  she  marries,  but  is  not  intended 
to  diminish  her  estate.  Skilleii  v.  Loyd^  6  Cold., 
564,  565.  Or,  to  state  it  otherwise,  it  was  in- 
tended by  the  testator  simply  to  exclude  the  marital 
right  of  the  husband,  which  would  otherwise  have 
attached   during   the   natural    life   of   the   daughter. 

The  entire  will  shows  that  the  testator  did  not 
intend  to  burden  the  estate  of  his  daughter  in  favor 
of   his   sons,    but   to   protect   her   estate   to   herself. 

1.  There  is  an  intense  desire  manifested  that  all 
shall   be   equal,    and   it   is   often   expressed. 

2.  It   would   have   been   unreasonable  that   the  real 
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estate    should    have    been    given    absolutely,    and    the 
money   should    be   limited. 

3.  The  father  would  not  have  imposed  upon  his 
daughter  so  onerous  a  burden  as  to  charge  her  with 
the  duty  of  preserving  a  money  estate  intact  for 
her   brothers. 

4.  A  portion  of  .her  legacy  consists  of  teams,  im- 
plements, provender,  the  mere  use  of  which  would 
consume  it. 

5.  If  the  daughter  never  married,  there  was  to 
be  no  restriction.  Why  should  there  be,  if  she  did 
marry,  except  so  far  as  might  be  necessary  to  pro- 
tect  her   interests   from   her   husband? 

6.  If  the  limitation  applies  at  all,  it  extends  to 
her  whole  share,  and  this  is  inconsistent  with  the 
absolute   gift   of   the   land. 

It  is  not  improper  to  note  that  this  construction 
was  evidently  placed  upon  the  will  by  her  brother, 
John  M.  Graham,  when  he  accepted  as  an  absolute 
gift  from  the  sister,  Thomasella,  and  the  brother, 
Harry   H.,    $25,000   of   the   property. 

The  law  favors  the  vesting  of  estates  at  the  ear- 
liest possible  time.  Uhdenoood  v.  Disimikes,  Meigs, 
299;  Stokes  v.  Weston^  142  N.  Y.,  433.  It  also 
favors  equality  among  children  in  the  distribution  of 
estates,  and  selects  that  construction  of  a  will  which 
leads  to  that  result.  Stokes  v.  Westo7}^  142  N.  Y., 
433. 

The  rule  is  well  settled  that  Courts  refuse  to 
cut   down   an    estate    already    granted    in    fee   or    ab- 
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solately,  when  the  supposed  terms  of  limitation  are 
to  be  found  in  some  subsequent  portion  of  the  will, 
and  are  not,  in  themselves,  clear,  unmistakable,  and 
certain,  so  that  there  can  be  no  doubt  of  the  mean- 
ing  and   intention   of   the   testator. 

If  the  expression  in  the  will  is  doubtful,  the 
doubt  is  resolved  against  the  limitation  and  in  favor 
of  the  absolute  estate.  Washburn  v.  Cope^  144  N. 
Y.,  287-297;  Byrnes  v.  Stillwell,  103  N.  Y.,  453; 
Roseboom,  v.  Roseboom^  81  N.  Y.,  356;  Hall  v.  Pal- 
mer^ 11  L.  R.  A.,  610,  and  notes;  Powers^  Exr,^ 
V.  Indkina^  7  L.  R.  A.,  517,  and  notes;  Bills  v. 
Blllsy    8    L.    R.    A.,    696,    and   cases   cited. 

It  will  be  noted  that  clauses  six  and  eight  of 
the  will  vest  the  daughter's  share,  and  if  the  fee 
estate  there  given  is  to  be  limited  at  all,  it  must  be 
by  force  of  the  provisions  in  Item  12.  This  item 
is  not,  in  any  sense,  a  devising  or  vesting  clause. 
Everything  had  already  been  devised,  but  it  was  in- 
tended, as  stated  in  the  ninth  clause,  merely  to  show 
how  the  executors  w^ere  to  pay  over  the  daughter's 
share. 

The  ijpecial  gifts  and  lands  were  to  be  turned 
over  to  her  directly.  This  left  only  the  money, 
and  this  was  to  be  paid  to  a  trustee,  if  she  were 
a  minor;  to  her  direct,  if  she  were  an  adult,  and 
unmarried;  to  a  trustee,  if  she  were  married.  The 
only  other  contingency  was  that  she  might  die  before 
the  testator.  In  that  event,  the  property  was  to  go 
to   her  brothers,    or   their    children.     But,    if  she   sur- 
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vived  her  father,  and  reached  her  majority  unmar- 
ried, the  property  was  to  be  paid  to  her  directly, 
and  without  restriction,  except  such  as  she  might 
herself  interpose  to  protect  the  property  in  the 
marital   relation. 

We  are  of  opinion  that  the  Chancellor  was  also 
correct  in  holding  that  only  in  the  event  the  daugh- 
ter died  before  the  testator,  would  there  be  a  lim- 
itation over,  but  if  she  survived  him,  she  *was  to, 
and  did,  take  an  absolute  estate  in  all  the  legacies 
and  devises.  This  construction  is  in  accord  with 
the  great  current  of  authority,  and  harmonizes  all 
the  provisions  of  the  will,  so  that  they  can  consist- 
ently  stand   together. 

There  is  no  conflict  between  the  holding  of  the 
Chancellor  and  the  Court  of  Chancery  Appeals,  un- 
der the  facts  as  they  are  now  shown  to  exist.  The 
former  held  that  unless  the  daughter  died  in  the 
lifetime  of  her  father,  her  estate  was  absolute,  and 
the  limitation  was  of  no  effect;  the  latter  holds 
that  the  estate  was  absolute  by  the  force  and  effect 
of  the  terms  of  the  will,  because  the  limitation  was 
inconsistent  with  the  absolute  power  of  disposition 
previously  given  in  the  will.  The  daughter  having 
survived  her  fatter,  and  reached  her  majority  un- 
married, under  both  holdings  her  estate  became,  and 
is,  absolute.  The  rule  is,  that  where  an  absolute 
power  of  disposition  is  given  by  will  in  the  first 
instance,  followed  by  a  limitation  over  in  the  event 
of  the   death   of    the    first    taker   without   living   chil- 
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dren,  it  will  be  held  to  mean  death  occurring  be- 
fore the  death  of  the  testator,  unless  a  contrary  in- 
tention clearly  appear  from  other  provisions,  for  he 
cannot  be  presumed  to  intend  to  cut  down  a  fee 
already  given  by  prior  provisions  under  the  items 
of  a  subsequent  provision.  Presshy  v.  Davis^  62 
Am.  Dec,  397;  Cromian  v.  FleMs^  119  Mass.,  172; 
Waugh'»  Appeal,  78  Penn.  St.,  436;  Midi y'' 8  Ap- 
peal^ 9^  Penn.  St.,  614;  Stevenson  v.  Fox^  11  Am. 
St.  R.,  922;  Hall  v.  Palmer,  11  L.  R.  A.,  610, 
and  notes;  Pmi^ers^  Exr.  v.  Jenderine,  7  L.  R.  A., 
617,  and  notes;  Bllh  v.  Bill%  8  L.  R.  A.,  696, 
and   cases   cited. 

No  slight  circumstance  or  ambio;uou6  words  will 
prevent  the  application  of  the  general  rule,  but  the 
reason  and  terms  must  be  plain,  strong,  and  decisive 
in  order  that  subsequent  provisions  may  be  held  to 
cut  down  a  fee  already  given  into  a  lesser  estate 
(^Benson  v.  CorVm,  146  N.  Y.);  and  the  great  weight 
of  authority  is  in  accord  with  this  holding.  We 
cite  selected  cases  from  twelve  states  holding  this 
doctrine,  and  there  are  many  others:  Washhm^n  v. 
Ope,  144  N.  Y.;  39  N.  E.  Rep.,  388;  Stoker  v. 
Weston,  142  N.  Y.,  433;  In  v.  Thenl^eii,  131 
N.  Y.,  391;  QuaclctnboHa  v.  Kingslnnd,  102  N.  Y., 
128;  66  Am.  Rep.,  771;  Benson  v.  Corbhi^  145  N. 
Y.,  368;  Trahue  v.  Terry  (Ky.),  9  S.  W.  Rep.,  162; 
Berney  v.  Richardson  (Ky.),  6  Dana,  424;  Wright 
v.  Charboy  (Ind.),  28  N.  E.  Rep.,  706;  Heilman  v. 
Ileilnian  (Ind.),   28    N.   E.    Rep.,   310;    King  v.   Frick, 
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135  Penn.,  675;  19  Atl.,  951;  Morrlsmi  v.  Truby, 
145  Penn.,  540;  22  Atl.,  972;  Bak^7^  v.  McGrmv, 
41  Ohio,  113;  Choplln  v.  Turner  (S.  C),  2  Rich. 
Eq.,  138;  Coe  v.  Jamen^  54  Conn.,  511;  Phelps  v. 
Phelpf^^  55  Conn.,  359;  Denise  v.  Denise^  37  N.  J. 
Eq.,  163;  Barrell  v.  Barrell,  38  N.  J.  Eq.,  60; 
C%ay/;i  V.  i>a/y  (Vt),  15  Atl.,  362;  Hall  v.  Ch4tffer, 
14  N.  H.,  215;  dough  v.  6V<?;/^A  (N.  H.),  15  Atl., 
127;  Edwards  v.  Bible,  43  Ala.,  666;  ^^/rm  v. 
Smith,   16  Ga.,   545;   Gri&ioold  v.    Grier,   18  Ga.,   544. 

A  reference  to  only  a  few  of  the  many  cases  will 
be   necessary   to   illustrate   the   rule. 

In  Kelley  v.  Kelley,  61  N.  Y.,  47,  the  testator, 
in  the  second  clause  of  his  will,  devised  to  his  two 
children  all  his  property,  share  and  share  alike.  In 
the  third  clause  he  directed  his  executors  to  rent 
out  the  real  estate  by  the  year  and  apply  the  rent 
to  payment  of  debts  and  support  of  his  children. 
The  fourth  clause  is  as  follows:'  '' In  case  of  the 
death  of  either  of  my  said  children,  I  devise  my  whole 
estate  to  the  survivor,  and,  in  case  of  the  death  of 
both,  I  devise  all  my  property,  or  what  may  then 
be  left,  to  James  and  Michael  Kelley,  ...  or 
the  whole  to  the  survivor  of  them."  Sixth  clause: 
'*It  fs  my  desire  that  my  property  might  not  be 
sold  or  mortgaged  until  my  youngest  child  attain  the 
age   of   twenty-one   years." 

Construing  said  will,  the  Court  said:  ^'The  de- 
vise and  bequest  in  the  second  clause  of  the  will  is 
absolute,    and   quite    sufficient    to    pass    the   fee,    but, 
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in  the  fourth  clause,  it  is  supposed  to  be  qualified 
by  the  provision  that,  *  in  case  of  the  death  of 
either  of  my  said  children,  I  devise  my  whole  estate 
to  the  survivor,  and,  in  case  of  the  death  of  both, 
I  devise  all  my  property,  or  what  may  then  be 
left,  to  James  and  Michael  Kelley,  ...  or 
the  survivor  of  them.'  .  .  .  I  think  it 
quite  apparent  that  the  death  of  the  children  re- 
ferred to  in  the  fourth  clause  of  the  will,  upon 
which  contingency  the  estate  would  go  to  the  de- 
fendants, was  a  death  happening  in  the  lifetime  of 
the  testator;  and  for  this  construction  there  is  much 
authority.  Upon  the  death  of  the  testator,  the  fee 
became  at  once  vested  in  the  two  children,  and  the 
limitation   over   became   of   no   effect." 

In  Etiihury  v.  Sheldon^  68  N.  Y.,  228,  the  tes- 
tator,   among   other   things,    provided   as   follows: 

< '  Fifthly,    all   the    rest,    residue,    and    remainder  of 
my    estate,    real    and    personal,     I    give,    devise,    and 
bequeath  to  my  executors  heremafter  named, 
to    have   and   to   hold   in   trust    for   the    purposes   fol- 
lowing,   namely: 

<'l.  To  receive  the  rents,  incomes,  issues,  and 
protits  thereof  for  and  during  the  lifetime  of  my 
said  wife,  and,  after  paying  all  necessary  expenses, 
and  the  sums  necessary  for  the  support  of  my  wife, 
as  directed  in  the  second  clause  of  this  will,  to  pay 
the  remainder  thereof  to  my  daughter,  Anna  K. 
Sheldon,  and  my  son,  James  William  Embury,  in 
trust,     for    the    support    of    himself,     his     wife,    and 
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children;    my    sons,    Daniel    Embury   and    Philip   Au- 
gustus  Embury,    in   equal   proportions. 

<'2.  After  the  decease  of  my  said  wife,  in  trust, 
to  receive  the  rents,  issues,  incomes,  and  profits 
thereof  for  and  during  the  lifetime  of  my  son, 
James  W.  Embury,  and,  after  paying  all  necessary 
expenses,  to  pay  the  net  amount  to  the  persons  last 
above  named,  in  equal  proportions,  and,  upon  the 
death  of  the  said  James  W.  Embury,  the  trust 
aforesaid  shall  cease;  and  I  hereby  give,  devise,  and 
bequeath  the  said  rest,  residue,  and  remainder  of 
my  estate  as  follows:  One-fourth  part  thereof  to  my 
daughter,  Anna  K.  Sheldon,  for  her  sole  and  sepa- 
rate use,  pursuant  to  the  statutes;  one-fourth  part 
thereof  to  the  children  of  my  said  son,  James 
William  Embury;  one-fourth  part  thereof  to  my  son, 
Daniel  Embury,  and  one-fourth  part  thereof  \fi  my 
son,  Philip  Augustus  Embury.  In  case  of  the  death 
of  Anna,  Daniel,  or  Philip,  leaving  lawful  issue  sur- 
viving them,  1  order  and  direct  that  such  issue 
shall  take,  of  income  as  well  as  principle,  the  share 
which  the  parent  would  have  been  entitled  to  if 
living;  and,  should  no  lawful  issue  survive  them, 
the  share  of  the  one  so  dying  shall  go  to  the  sur- 
vivors of  the  last  above  named  persons  and  the 
children  of  my  son,  James  William,  in  equal  pro- 
portions, per  stirpes,  and  not  per  capita/  and,  in 
case  of  the  death  of  any  child  of  my  son,  James 
William,  leaving  lawful  issue  him  or  her  surviving, 
such    issue   to  take  the  share  which   the  parent  would 
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have  been  entitled  to  if  living.  In  case  my  son, 
James  William,  leave  no  children  or  grandchildren 
him  surviving,  then  their  share  of  my  estate  shall 
form  part  of  my  residuary  estate,  and  be  divided 
among  the  said  Anna,  Daniel,  and  Philip  Augustus, 
the  survivors  and  survivor  of  them,  and  the  chil- 
dren of  such  as  may  be  deceased,  equally,  per  stirpes, 
and  not  per  cajyita;  and  I  hereby  appoint  my  exec- 
utors guardians  of  the  estates  of  all  minors  who, 
under  the  provisions  of  this,  my  will,  may  become 
entitled   to   any   part   of   my   estate." 

Construing  this  will,  the  Court  held  that  the  death 
of  a  child,  referred  to  in  the  will,  meant  a  death 
during  the  lifetime  of  the  testator,  and,  upon  the 
death  of  the  testator,  the  children  surviving  him 
took   absolute   vested   estates. 

It  .will  be  noticed  that  the  will,  in  that  case, 
made  provision  expressly  for  the  children  of  any 
child  of  the  testator  that  might  die,  by  providing 
that  such  children  should  ta^e  the  share  of  the  de- 
ceased parent.  It  also  appointed  active  trustees  to 
hold  the  property  and  receive  the  rents  during  the 
lifetime  of  two  persons,  thereby  postponing  the  pos- 
session and  full  enjoyment  of  the  property  to  his 
children   until   the   termination   of   said    trust. 

In  the  case  at  bar  Mr.  Graham  makes  no  pro- 
vision for  the  children  of  his  daughter,  Thomasella, 
nor  does  he  postpone  or  impair  her  present  full  en- 
joyment  of   the   estate. 

In    Quacheiihoss  v.   Kingsland  102    N.    Y.,    128    (S. 
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C,  66  Am.  Rep.,  771),  the  will  provided  as  follows: 
"'All  the  rest,  residue,  and  remainder  of  my  estate, 
both  real  and  personal,  I  give,  devise,  and  bequeath 
unto  my  son,  Daniel  Kingsland,  and  to  his  heirs;  but 
in  case  my  son,  Daniel,  should  die  without  lawful 
issue,  I  give  and  bequeath  it  to  my  remaining 
children,  share  and  share  alike.''  Daniel  survived 
the  testator.  Held,  that  Daniel  took  an  absolute 
estate,  the  limitation  being  one  to  take  effect  only 
in  the  lifetime  of  the  testator.  See  extended  note 
to   this   case,    66   Am.    Rep.,    p.    774. 

In  Stokes  V.  Weston,  142  N.  Y.,  433,  the  will 
provided  as   follows: 

^'1.  1  give,  bequeath,  and  devise  to  my  wife, 
Eliza  Stokes,  in  case  she  survives  me,  the  use  of 
all  my  property  for  and  during  the  term  of  her 
natural   life. 

^'2.  1  give,  devise,  and  bequeath  to  my  chil- 
dren, Alfred  Stokes,  Charles  E.  Stokes,  and  Clara 
McGee,  the  rest,  residue,  and  remainder  of  my 
property,  in  equal  proportions;  but  in  the  case  of 
the  death  of  my  sons,  Alfred  and  Charles  E., 
or  either  of  them,  without  issue  living  at  the  time 
of  his  decease,  then  the  share  of  the  one  so  dying 
without  issue  shall  be  divided  equally  between  my 
grandchildren,    Henry    Weston   and   Porter    Weston." 

Held:  (1)  The  law  favors  equality  among  chil- 
dren in  the  distribution  of  estates,  and,  in  case  of 
doubtful  construction  of  the  language  of  a  will,  it 
selects   that  which  leads  to  such   a  result;    (2)  further- 
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moila,  the  law  favors  the  vesting  of  estates.  In 
the  will  before  us  there  are  apt  words  bequeathing 
and  devising  the  entire  estate  in  equal  proportions 
to  the  three  children  of  the  testator,  and  our  con- 
struction of  the  language  that  follows  gives  full 
force  and  effect  to  these  words  of  bequest  and  de- 
vise; (3)  in  the  first  subdivision  of  the  will  the 
testator  gives  his  wife  the  use  of  his  entire  estate 
for  life.  In  the  second  subdivision  of  the  will,  by 
apt  language,  he  vests  his  entire  estate  in  his  two 
sons  and  daughters  in  equal  proportions,  and  goes  on 
to  say,  «*but  in  case  of  the  death  of  my  sons, 
Alfred  and  Charles  E.,  or  either  of  them,  without 
issue  living  at  the  time  of  his  decease,  then  the 
share  of  the  one  so  dvingr  without  issue  shall  be 
divided  equally,  between  my  grandchildren,  Henry 
Weston  and  Porter  Weston."  The  death  referred 
to  was  that  of  a  son  during  the  lifetime  of  the 
testator,  and,  as  they  both  survived  him,  they,  with 
their  sister,  took  the  entire  estate,  subject  to  the 
life   estate   of   the    widow. 

The  Court  say:  «^It  should  be  remembered  that 
the  testator  was,  in  the  clause  under  construction, 
seeking  to  dispose  of  his  entire  estate,  and,  having 
vested  the  title  in  his  three  children,  ordinary  pru- 
dence required  him  to  guard  against  intestacy  as  to 
the  share  of  a  son  who  might  die  without  issue  be- 
fore the  will  should  take  effect.  .  .  .  This  con- 
straction  gives  full  force  and  effect  to  all  the  lan- 
guage   of    the    will,    and    does    equal     justice    to    the 
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three  children  of  the  testator.  On  the  other  hand, 
the  construction  contended  for  by  the  guardian  ad 
litem  of  the  infant  grandchildren  ignores  the  plain 
provisions  of  the  instrument,  and,  if  sustained,  would 
lead  to  an  unjust  and  unnatural  will.  It  would  give 
to  the  daughter  absolutely  one-third  of  the  estate, 
real  and  personal,  while  each  son  .  .  .  would 
take  a  mere  contingent  estate  in  fee  in  one-third  of 
the  estate,  liable  to  be  reduced  to  a  life  estate  at 
any  time  by  his  death  without  issue.  Such  an  estate 
is  of  little  value,  either  to  sell  or  mortgage,  and, 
while  it  is  perfectly  competent  for  the  testator  to 
have  thus  discriminated  between  his  children,  we  hold 
that  such  intent  must  be  made  manifest  by  plain 
and  unmistakable  language,  which  is  not  to  be  found 
in   the   will   we   are   now   construing." 

In  Washbon  v.  Cope,  144  N.  Y.,  287,  the  will 
provided,  in  substance,  as  follows:  (1)  His  executors 
and  trustees  to  keep  his  farm  in  good  repair;  (2) 
devises  a  farm  and  certain  live  stock  and  farming 
utensils  to  his  youngest  son,  Henry  R.  Washbon; 
(3)  bequeathes  to  his  daughter,  Nancy  Cope,  ten 
thousand  dollars;  (4)  bequeathes  to  his  son-in-law, 
John  Cope,  two  thousand  dollars;  (5)  bequeathes  to 
his  son,  Robert,  twelve  thousand  dollars;  ''(6)  I  give 
and  bequeath  and  devise  all  rest,  residue,  and  re- 
mainder of  my  property,  real  and  personal,  to  my 
three  children,  Robert  Washbon,  Nancy  Cope,  and 
Henry  R.  Washbon,  to  be  divided  between  them; 
(7)    I    furthermore    desire    and    direct    that,     in    the 


216  NASHVILLE : 


Meacham  -v.  Graham. 


event  of  my  daughter,  Nancy  Cope,  wife  of  John 
Cope,  Jr.,  shall  die  without  children,  the  portion 
herein  given  to  her  shall  be  given  to  my  sons, 
John  G.,  Robert,  and  Henry  R.,  or  their  heirs, 
share   and   share   alike.'' 

Held:  In  an  action  brought  by  the  heirs  of  the 
testator's  sons,  to  compel  Nancy  to  give  security  for 
the  ultimate  safety  and  forthcoming  of  the  sums 
paid  to  her,  that  the  death  referred  to  was  a  death 
in  the  lifetime  of  the  testator,  and  that,  as  Nancy 
survived   him,    she   took   absolutely. 

Further:  An  estate  granted  in  fee  or  absolutely 
by  a  will,  may  not  be  cut  down  or  limited  by  a 
subsequent  clause,  unless  the  language  is  so  clear, 
unmistakable,  and  certain,  as  to  leave  no  doubt  that 
such   was   the   intention   of   the   testator. 

The  Court  says:  ^*We  find,  in  the  first  place,  by 
the  fourth  clause,  an  absolute  and  unconditional 
bequest    of    ^10,000    to    his    daughter,    Nancy    Cope, 

and  by  the  seventh  clause  the  testator 
makes  residuary  legatees  and  devisees  of  his  three 
children,  Robert,  Henry,  and  Nancy,  the  amount  to 
be    divided    between    them. 

*«We  then  find  the  eighth  clause  (see  above"). 
Death  at  what  time?  Does  it  mean  her  death  before 
the  death  of  the  testator,  or  does  it  mean  her  death 
at  any  time,  either  before  or  after  his  death,  provided 
she  shall  die  without  children  J  We  are  confronted, 
in  the  first  place,  by  the  well-settled  rule  that 
Courts    refuse  to  cut   down  an   estate   already   granted 
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in  fee  or  absolutely,  when  the  supposed  terms  of 
limitation  are  to  be  found  in  some  subsequent  por- 
tion of  the  will,  and  are  not  in  themselves  clear, 
unmistakable,    and   certain,    so    that    there    can   be   no 

■ 

doubt   of    the   meaning   and   intention   of    the   testator. 

The  expression  in  the  eighth  clause,  giving  the 
most  weight  to  it  in  favor  of  the  plaintiffs,  can  only 
be  said  to  be  at  least  doubtful  as  to  what  period 
of  time  the  death  of  Mrs.  Cope  is  to  be  referred, 
and,  hence,  if  the  rule  above  mentioned  is  ever  to  be 
enfor<5ed,  it  would  seem  as  if  this  were  one  of  the 
cases  described  by  the  Courts  as  being  proper  for  its 
application. 

There  is  another  rule,  which  is  also  well  settled, 
that,  where  the  devise  or  bequest  over  to  third  per- 
sons is  not  dependent  upon  the  event  of  death  simply, 
but  upon  death  without  issue  or  without  children,  the 
death  referred  to  is  death  in  the  lifetime  of  the  tes- 
tator. After  citing  numerous  authorities,  the  Court 
says:  '^  Enough  cases  have  been  cited  to  show  what 
indeed  there  is  no  contradiction  in  regard  to — that 
the  exception  to  the  rule  must  be  quite  clearly  ap- 
parent from  the  language  otherwise  used  in  the  will, 
and  that,  unless  such  language  is  to  be  found  which 
shall  render  the  meaning  of  the  testator  quite  clear, 
the  exception  to  the  rule  is  not  sustained,  and  the 
rule   itself   must   prevail." 

In  PhelpM  V.  Phelps  (Conn.),  11  Atl.  Rep.,  596, 
testator  devised  his  estate  to  his  three  children,  with 
a    proviso    that,    <*in    the    event   of    the    decease    of 
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either  of  them  without  having  issue  at  his  or  her 
death,  the  portion  of  said  deceased  is  to  be  shared 
equally   by   the   survivors   or   theip   issue." 

Held:  Meant  the  decease  of  either  of  the  legatees 
before  the  decease  of  the  testator,  and  were  not 
words  limiting  the  estate  devised  to  the  life  of  the 
legatees. 

The  will  also  contained  this  provision  as  to  his 
daughter:  That  she  should  ^'keep  her  share  in  her 
sole  and  separate  right,  or  until  her  children  shall 
marry  or  become  of  age;  and  should  she  die  with-* 
out  living  issue,  her  portion  is  to  revert  to  her 
brothers,"  etc.  Held,  that  the  intention  of  the  tes- 
tator was  that,  in  case  his  daughter  should  die  be- 
fore he  did,  then  her  share  should  go  to  her 
brothers,  but  otherwise,  she  was  to  enjoy  it  as  her 
sole  and  separate  property.  To  the  same  effect  the 
many   other    cases   cited   above. 

We  think  there  is  a  distinction  between  cases 
where  a  fee  is  given  in  the  first  instance,  and  sub- 
sequent provisions  are  relied  on  to  limit  the  estate, 
and  cases  where  a  life  estate  is  apparently  intended 
in  the  first  instance,  and  it  is  afterwards  sousfht,  bv 
subsequent  provisions,  to  enlarge  the  estate  and  make 
it  a!}solute.  The  recent  case  of  Berison  v.  Corhin^ 
145  N.  Y.,  furnishes  an  illustration  of  this  dis- 
tinction. It  is  there  said,  p.  358:  <' There  is  no 
dispute  as  to  the  general  rule  of  construction,  where 
real  estate  is  devised  in  terms  denotingr  an  intention 
that   the    primary   devisee   shall    take    a    fee    on    the 
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death  of  the  testator,  followed  by  a  devise  over  in  case 
of  his  death  without  issue,  it  has,  I  think,  been  uni- 
formly held  in  England,  and  it  is  the  rule  supported 
by  the  preponderance  of  judicial  authority  in  this 
country,  that  the  words  refer  to  a  death  without  issue 
in  the  lifetime  of  the  testator,  and  the  primary  dev- 
isee surviving  the  testator  takes  an  absolute  fee.  And 
the  doctrine  has  been  repeated  as  late  as  Washhon  v. 
Gope,    144   N.    Y.,    297. 

*^  While  such  is  the  general  rule,  it  is  said  to 
maintain  its  hold  somewhat  weakly  and  with  a  doubt- 
ful grasp,  and  to  yield  easily  to  any  fact  or  cir- 
cumstance indicating  a  different  intention.  Although 
that  is  undoubtedly  true,  it  takes  on  some  modifica- 
tion by  force  of  another  rule,  equally  well  settled, 
that  whore  there  is  primarily  a  clear  and  certain 
devise  of.  a  fee,  about  which  the  testamentary  in- 
tention is  obvious  and  without  ambiguity,  the  estate 
thus  given  will  not  be  cut  down  or  lessened  by 
subsequent  words  which  are  ambiguous  or  of  doubt- 
ful meaning.  If  a  slight  circumstance  or  a  slender 
reason  will,  in  ordinary  cases,  prevent  the  applica- 
tion of  the  general  rule,  the  circumstance  and  the 
reason  must  be  strong  and  decisive,  where  the  con- 
struction collides  with  a  plain  devise  in  fee  and 
forces  a  change  of  its  terms  by  cutting  it  down  to 
a  lesser  estate.  We  do  not  easily  trade  a  certainty 
for  a  doubt.  I  deem  it  a  weighty  consideration 
that  a  construction  which  follows  the  general  rule, 
making   the   death   without   issue   relate   to   a   death  in 
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the  testator's  lifetime,  harmonizes  every  word  and 
every  expression  in  the  will,  and  renders  them  all 
consistent  and  operative,  while  the  rival  construction 
raises  an  inconsistency  at  once,  only  to  be  remedied 
by  lessening  to  a  practical  life  estate  what  natur- 
ally stands  as  a  fee,  or,  by  discarding  the  incon- 
sistent limitation   as   repugnant   to  the  estate  devised." 

This  is  in  accord,  also,  with  the  holding  of  this 
Court  in  the  cause  of  VangJm  v.  Carter^   1  Pick.,   302. 

Without  commenting  at  length  upon  these  cases, 
which  lay  down  and  illustrate  the  rule  very  forcibly, 
we  think  there  are.  in  the  context  no  indications  of 
intention  to  take  the  provisions  for  Thomasella  out  of 
the  general  rule  that  her  estate  should  become  abso- 
lute upon  the  death  of  the  testator.  Clearly  is  this 
the  proper  construction  in  view  of  our  holding  that 
the  term  *^ natural  life"  in  this  case  was  not  intended 
to  limit  her  estate,  but  only  the  estate  of  her  trustee 
in    the   event   of    her    marriage. 

We  are,  therefore,  of  opinion  that  there  is  no 
error  in  the  holding  of  either  the  Chancellor  or  Court 
of  Chancery  Appeals  that  Thomasella  Graham,  upon 
the  death  of  her  father,  by  the  terms  and  provisions 
of  his  will,  took  an  absolute  estate  in  not  only  the 
lands  and  special  legacies,  but  in  the  legacy  also  for 
which,  in  certain  contingencies,  a  trustee  is  provided. 
In  short,  all  the  property  given  to  her  by  the  will 
and  the  decree  of  the  Court  of  Chancery  Appeals  is 
affirmed.  The  costs  will  be  paid  out  of  the  estate 
by   the   executor. 
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Arbuckle   Bros.    v.    Kirkpatrick. 

* 

{Nashville.      February    17,    1897.) 

1.  CoNTBACT,     How  CMiHtrucd. 

The  proper  construction  of  a  contract  is  not  dependent  on  any 
name  given  to  the  instrument  by  the  parties,  or  on  any  one 
provision,  but  upon  the  entire  body  of  the  contract  and  the 
legal  effect  of  it  as  a  whole.     {Post,  p.  229.) 

Cases  cited  and  approved:  Cole  v.  Singer  Mfg.  Co.,  4  Lea,  439; 
Cowan  V.  Singer  Mfg.  Co.,  93  Tenn.,  376;  102  U.  S.  Rep.,  244. 

2.  Trust.     Does  not  exist,  wJien. 

No  trust  can  be  imposed  upon  funds  or  goods  in  the  hands  of  an 
assignee  for  creditors,  even  if  they  were  held  by  the  assignor 
as  an  agent,  unless  they  are  kept  separate  and  can  be  identi- 
fied.    (Post,  pp.  229,  230.) 

Cases  cited  and  approved:  Aiken  v.  Jones,  93  Tenn.,  353;  Sayles 
V.  Cox,  95  Tenn.,  579. 

3.  Sale.     What  coiistUutes. 

A  contract  of  sale  transferring  the  title  of  the  goods,  and  not  a 
mere  agency,  is  created  by  an  agreement  called  *' special  sell- 
ing factor  appointment,"  under  which  the  consignee  is  re- 
quired to  pay  for  the  goods  within  sixty  days,  whether  sold 
or  not,  at  an  amount  fixed  in  advance,  with  certain  allowances 
for  carting,  storing,  insuring,  and  selling,  whether  %he  goods 
are  carted,  stored,  insured,  or  sold  or  not,  without  requiring 
the  consignee  to  make  any  account  of  sales  or  to  keep  the  pro- 
ceeds thereof  separate,  but  giving  him  all  the  advantage  and 
risk  of  the  advancement  or  decline  of  prices.  (Post,  pp.  223-225, 
231-253.) 
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Appeal   from   Chancery  Court  of   Davidson  County. 
Thos.    H.    Malone,   Ch. 
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J.    C.    McReynolds  for   Arbuckle   Bros. 

D.  F.  Wilkin,  Hamilton  Parks,  and  P.  D.  Mad- 
DjN   for   Kirkpatrick. 

Wilkes,  J.  The  complainants  are  dealers  in  Ar- 
iosa  cojffee,  and  claim  that  Kirkpatrick  &  Co.  were 
their  factors  to  sell  this  coffee.  Kirkpatrick  &  Co. 
failed  April  6,  1896,  and  assigned  all  their  accounts, 
goods  on  hand,  etc.,  to  Keith  &  Wilkin,  to  pay 
several  classes  of  creditors — Arbuckle  being  in  the 
tenth  class.  Among  the  property  so  assigned  were 
sums  due  to  Kirkpatrick  &  Co.  for  Ariosa  coffee 
sold  by  theiu,  and  not  collected.  They  had  also  col- 
lected considerable  sums  from  these  sales,  and  had 
used   the   money.      The   bill   seeks   to   reach: 

1.  All  accounts  for  the  coffee  which  Kirkpatick 
&   Co.    had   not   collected. 

2.  To  impress  a  trust  on  all  the  assets  assigned, 
for  the  sums  which  Kirkpatrick  &  Co.  had  collected 
from  sales  of  Ariosa  coffee  before  the  assignment, 
and   which    they   had    used   and   appropriated. 

No  goods  on  hand  are  sought  to  be  reached,  be- 
cause there  was  only  about  $65  worth  on  hand  when 
the  firm  failed,  and  this  was*  surrendered  to  Ar- 
buckle^ s  agent,  before  taking  advice  upon  the  con- 
tract, by  the  assignee.  The  goods  sold  by  Kirk- 
patrick &  Co.  were  obtained  from  Arbuckle  Bros. 
under  a  contract  called  a  *' Special  Selling  Factor 
Appointment."  The  contract  in  question  is  .  dated 
January   28,    1895.       A   similar   contract    has    been   in 
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force   between   the   parties   for  many  years  before  that 
date.       It   is  as   follows: 

*'FORM  c. 

•'SPECIAL  SELLING  FACTOR  APPOINTMENT. 

'*ARBUCKLE  BROTHERS. 

* '  Subject  to  prompt  acceptance,  we  take  pleasure  in 
appointing  you  a  special  selling  factor  for  our 
roasted  coflfee,  restricting  and  defining  your  duties 
and   obligations   by   the   following   provisions,  to  wit: 

"1.  That  all  goods  consigned  on  your  requisi- 
tions on  us,  shall,  until  sold  in  regular  course 
of  business,  and  to  bona  fide  retail  customers,  re- 
main our  property,  with  the  title  in  us,  and  shall 
merely  be  held  by  you  as  our  factor,  and  shall,  at 
all  times,  be  subject  to  our  order  for  disposal  or 
removal,  on  payment  of  all  claims  against  them  for 
advances  of  money  made  to  us,  and  all  charges  for 
drayage,    storage,    and   insurance. 

'*2.  That  you  shall  never  purchase  such  goods 
for   your   own   account. 

**3.  That  such  goods  shall  be  sold  and  billed 
by  you  in  your  own  name,  but  only  as  our  factor, 
according  to  the  laws  relating  to  factors,  and  only 
at  such  prices  and  on  such  terms  as  we  may  give 
you   from    time   to  time. 

*'4.  That  vou  shall  guarantee  the  sale  of  each 
consignment,  and  the  payment  therefor  within  sixty 
days  from  its  date,  and  shall  assume  all  risk  as  to 
the  credit  of  the  parties  to  whom  you  sell,  and  make 
all    collections   for   goods   sold,    at   your   own  expense. 
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'*5.  That  you  shall  remit  us  the  full  amount  of 
each  consignment,  less  the  commission,  as  herein  pro- 
vided, by  the  end  of  such  sixty  days,  at  a  price 
designated  to  you  at  the  time  of  the  consignment, 
whether  the  whole  of  said  consignment  shall  have 
been  sold  by  you  or  not,  and  whether  or  not  you 
shall   have   collected   the   proceeds   thereof. 

''6.  That  you  shall  insure  us  against  any  decline 
in  the  price  of  the  unsold  goods  held  by  you  as 
our   factor. 

<'T.  That  you  shall  be  entitled  to  any  advance  in 
the   price   of   such   unsold   goods;   and, 

'^8.  That  you  shall  be  entitled  to  the  following 
allowances  and  commissions,  to  wit:  (1)  For  carting 
and  storing,  one-eighth  cent  per  pound;  (2)  for  in- 
suring against  fire,  wind,  and  water,  one-eighth  cent 
per  pound;  (3)  for  insuring  payment,  one-eighth  cent 
per  pound;  (4)  for  insuring  against  decline  in  price, 
one-eighth  cent  per  pound;  (5)  for  selling  the  goods, 
one   cent   per   pound. 

<*9.  That,  in  addition  to  the  above,  we  shall,  on 
all  advances  made  to  us  prior  to  ten  days  from 
date  of  consignment,  allow  a  discount  of  one  per 
cent.,  and  on  advances  made  after  ten  days,  but 
prior  to  sixty  days,  we  shall  allow  interest  at  the 
rate  of  six  per  cent,  per  annum  for  the  time 
between   date   of   said   advance   and   said   sixty   days. 

'*  10.  That  if  you  neglect  to  remit  to  us  the 
full  amount  of  any  consignment,  less  the  commis- 
sions  as   herein   provided,    by   the   end   of    sixty  days 
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from  its  date,  we  shall  make  draft  upon  you,  and 
allow  you  a  selling  commission  of  only  one-half  of 
one  cent  per  pound;  and  if  said  draft  be  returned 
unpaid,  we  shall  only  allow  you  a  selling  commis- 
sion of  one-fourth  of  one  cent  per  pound;  and  if 
you  do  not  remit  us  within  four  months  from  date 
of  each  consignment,  no  commissions  or  discounts  of 
anv  nature   whatever   will   be   allowed. 

'*  11.  That  you  will  maintain  our  established 
selling  price,  terms,  conditions,  and  limitations  of 
consignment  in  such  States  and  Territories  as  may 
be  designated  by  us;  but  in  the  event  of  any  vio- 
lation thereof,  you  are  to  pay  to  us  the  sum  of 
fifty   dollars   ($50)   for   every   such    violation. 

*'12.  That  this  factor  appointment  may  be  re- 
voked  by   us  at  any   time,    at   our   option." 

[Copyright,  1891,  by  Arbuckle  Bros.] 

This  appointment  was  accepted  by  Kirkpatrick  & 
Co.,  on  January  28,   1895,  in   the  following  language: 

''Dear  Sir:  We  beg  to  herewith  accept  your  ap- 
pointment as  '  Special  Selling  Factor '  of  your  roasted 
coffees,  subject  to  all  the  provisions,  limitations,  and 
obligations  expressed  in  your  notice  of  appointment, 
Form   C,    dated   at   New   York,    January   28,   1895." 

Under  this  contract,  from  February  5,  1895,  to 
April  3,  1895,  twenty-five  different  lots  of  five  cases 
each  of  this  coffee  were  received  by  Kirkpatrick  & 
Co.,  the  value  of  which  was  $3,041.70.  The  coffee 
was  sold  usually  in  one  case  lots,  and  almost  daily, 
and   Kirkpatrick   &   Co.,    before  making   their   assign- 
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ment,    April    6,    1895,    had   collected    upon    such   sales 
$830.55,    and    used    the    proceeds    in    their   business. 
Four   cases   were   on    hand   when    the   assignment   was 
made,    and   these   were    delivered    up   to   the   plaintiflfs 
upon   their   demand   by  the   assignee,  as  before  stated. 
For   the   remainder   there    were   accounts  on  the  books 
of    Kirkpatrick    &    Co.    against    their    customers,    and 
these    accounts    were    transferred    and   went    into    the 
hands   of   the   assignee.      The   accounts   for  coffee  sold 
by    Kirkpatrick    to    their    customers    were    not    kept 
separate   from  other  items  sold  them,  but  the  amounts 
and  names  of   customers  can  be  traced  from  the  books 
bv   cuUincr    out    the    items    relating   to   coffee.       Kirk- 
Patrick   &   Co.    had   never   paid    or   advanced   anything 
on    consignments    now    in    question,    and    complainants 
have   received   nothing   thereon. 

Complainants  claim  that  Kirkpatrick  &  Co.  were 
their  '^Special  Selling  Factors,"  so  constituted  by 
the  written  agreement  above  set  out,  and  that  coffee 
was  consigned  to  and  sold  by  Kirkpatrick  &  Co. 
as  such.  It  is  therefore  maintained  for  them,  (1) 
that  the  money  collected  by  Kirkpatrick  &  Co., 
upon  sales  of  coffee  consigned  to  them,  was  com- 
plainants' money;  and,  as  Kirkpatrick  &  Co.  mingled 
same  with  their  own,  and  finally  used  it  in  their 
business,  the  claim  therefore  is  a  preferred  one,  and 
must  be  first  paid  out  of  assets  in  hands  of  assignee; 
and,  (2)  complainants  are  entitled  to  follow  into  as- 
signees' hands  all  unpaid  accounts  created  for  sales 
of   Arbuckle   coffee   on   or   subsequent   to    February  5, 
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1895.  Such  indebtedness  belongs  to  complainants 
because  created  upon  sales  of  their  goods  by  their 
factor. 

These  contentions  were  denied  by  the  Chancellor 
and  the  Court  of  Chancery  Appeals,  the  latter  hold- 
ing that  the  contract  between  the  parties  amounted, 
in  legal  effect,  to  a  sale  of  the  coffee  to  Kirkpatrick 
&  Co.  Complainants  have  appealed,  and  assigned  the 
above-stated   actions   of   Court   below   as   error. 

Defendants  contend,  on  the  other  hand,  (1)  that 
the  contract  itself  is  a  sale,  and  not  an  a«:encv  or 
factor  contract.  The  mere  name  given  it  does  not 
determine  its  status  or  effect.  (2)  That  even  if, 
under  the  contract,  the  title  to  the  goods  delivered 
to  Kirkpatrick  &  Co.  would  remain  in  Arbuckle 
Brothers  until  they  were  sold  by  Kirkpatrick  &  Co., 
that,  when  sold,  Kirkpatrick  &  Co.  became  mere 
debtors  of  Arbuckle  Brothers  for  what  was  due  for 
the    coffee. 

The  correct  determination  of  this  case  must  de- 
pend upon  the  proper  construction  of  the  written 
agreement  between  the  parties,  and  their  coursa  of 
dealing  between  themselves.  Complainants  claim  that 
agreement  above  set  out  constituted  Kirkpatrick  & 
Co.  their  factors  under  a  dd  credere  commission, 
and    that    this    firm    in   all    thin(]:s   acted   as   such. 

The  Court  of  Chancery  Appeals  report  that:  **Thi8 
firm  operated  under  a  previous  contract  with  these 
complainants  for  several  years.  This  prior  contract 
was   quite   similar   in   its  provisions  to  the  one  in  this 
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case.  It  was  slightly  different  in  one  or  more  of 
its  terms,  but  the  course  of  dealing  of  the  parties 
between  themselves,  so  far  as  we  can  see  from  the 
record,  did  not  change  in  any  particular  material  to 
the  issue  in  dispute.  The  complainants  had  a  ware- 
house in  Nashville,  with  a  man  in  charge  of  it,  in 
which  they  kept  a  supply  of  their  coffees.  When 
the  defendant  tirm  wanted  any  coffee,  it  notified  the 
agent  of  complainants  of  the  quantity  wanted,  and 
it  was  supplied  with  a  bill  or  statement,  on  a  pre- 
scribed form,  of  the  price  and  terms  of  the  transfer 
or  consignment,  conforming  in  general  outline  with 
the  provisions  of  the  contract  made  with  their  mer- 
chants dealing  in  their  coffees.  When  delivered,  the 
firm  sold  the  coffees,  as  it  did  other  staple  articles 
in  its  stock,  to  whom  it  pleased,  when  it  pleased, 
and  in  whatever  territory  it  pleased;  and,  so  far  as 
we  can  see,  on  whatever  time  it  pleased.  It  ren- 
dered no  account  of  sales  to  complainants,  and  was 
not  called  upon  to  do  so.  In  its  sales  to  its  retail 
merchant  customers,  this  coffee  was  sold  and  billed 
and  shipped  with  other  .goods,  and  when  its  accounts 
were  collected  from  its  customers,  embracing  these 
coffees,  the  proceeds  were  deix)sited  with  the  general 
funds  of  the  firm,  and  paid  out  on  its  checks  in 
meeting  its  current  liabilities.  For  awhile  the  firm 
paid  for  this  coffee  by  its  checks  upon  its  bank  in 
the  city  of  Nashville,  just  as  it  paid  any  other  de- 
mand upon  it.  Upon  objection  being  made  to  re- 
ceiving these   checks   in   payment,  the   firm   opened  an 
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account  with  a  firm  of  New  York  bankers,  and  for- 
warded checks  upon  them  to  complainants  in  settle- 
ment; and  these  checks  appear  to  have  been  received 
without  question  or  objection  until  the  assignment  of 
the  firm.  The  complainants  never  inquired  whether 
their  coffees  were  insured,  or  whether  this  firm  paid 
for   storage,    or   anjrthing   of   the   kind." 

Other  facts  found  by  that  Court  have  already 
been  adverted  to,  and  still  others  will  be  mentioned 
hereafter  so  far  as  necessary.  Kirkpatrick  &  Co. 
are  called  in  the  contract  '* Special  Selling  Factors," 
and  the  instrument  a  **  Special  Selling  Factor  Ap- 
pointment." Still,  the  proper  construction  of  the 
contract  is  oot  dependent  on  any  name  given  to  the 
instrument  by  the  parties,  and  not  on  any  one  pro- 
vision, but  upon  the  entire  body  of  the  contract 
and  the  legal  effect  of  it  as  a  whole.  Co7^  v. 
Singer  Mfg,  Co,^  4  Lea,  439;  Cowan  v.  Singer 
Mfg.  Co.,  8  Pickle,  376;  Herrlford  v.  Davis,  102 
U.    S.,    244. 

We  think  it  very  evident  that  whether  we  regard 
the  contract  as  one  of  sale,  or  simply  one  creating 
an  agency  to  sell,  is  not  material  so  far  as  the 
money  already  collected  from  sales  and  expended  by 
Kirkpatrick  &  Co.  is  concerned.  The  amounts  re- 
ceived by  them  for  snch  sales  have  not  been  kept 
separate  from  their  other  funds,  and  it  does  not 
appear  that  any  of  the  proceeds  went  into  the  hands 
of  the  assignee,  or  into  the  purchase  of  goods  that 
came   to   his   possession.       These   sums   have   been    ex- 
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pended  in  the  general  business  of  Kirkpatrick  &  Co., 
but  for  what  purpose  does  not  appear,  and  they 
are  not  traced  or  identified,  and  cannot  be.  As  to 
the  money  already  paid  in,  Kirkpatrick  &  Co.  are 
debtors;  as  they  are  for  any  other  funds  used  by 
them  from  goods  sold  and  not  paid  for,  and  this 
must  be  the  case  whether  they  received  the  proceeds 
of  sale  as  their  own  or  as  agents;  and  unless  they 
were  kept  separate  and  identified,  no  trust  can  be 
imposed  upon  the  funds  or  goods  in  the  assignee's 
hands.  Story  on  Agency  (8th  Ed.),  p.  290,  Sec. 
229;  3  Am.  &  Eng.  Enc.  L.,  344,  and  cases  cited; 
Ailcen  v.  Jones^  9  Pickle,  353;  Sayles  v.  Cox^'  11 
Pickle,    679. 

The  four  cases  on  hand  when  the  assignment  was 
made,  have  been  delivered  up  to  complainants,  and 
as  to  them  there  is  now  no  controversy,  and  the 
only  remaining  question  is,  whether  the  amounts  due 
Kirkpatrick  &  Co.,  on  account  for  coffee  sold,  can 
be  successfully  claimed  by  complainants.  If  so,  it 
can  only  be  upon  the  theory  that  Kirkpatrick  & 
Co.  were  the  agents  of  Arbuckle  Brothers,  to 
sell  their  coffee,  and  on  the  theory  that  the  pro- 
ceeds after  sale  and  before  collection,  as  well  as 
the  coffee,  before  sale,  remained  the  property  of 
complainants.  In  determining  this  question,  it  is  not 
material  to  consider  whether  the  agency  (if  it  bo 
held  to  be  such)  is  one  of  ordinary  character,  or 
whether  the  agents  in  this  case  occupy  the  status  of 
factors    under    ^' del   credere   commission." 
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The  Court  of  Chancery  Appeals  was  of  opinion 
that  while  there  were  many  features  of  the  contract 
that  indicated  agency  on  the  part  of  Kirkpatrick  & 
Co.,  there  were  others,  and  especially  the  fifth  and 
sixth  sections,  which  could  only  be  construed  as  ren- 
dering  the   contract   one   of   sale   and   not   agency. 

• 

These  two  clauses,  as  will  be  seen,  provide  that 
Kirkpatrick  &  Co.  shall  remit,  for  all  coffees,  at 
the  end  of  sixty  days,  whether  sold  or  not,  and 
whether  the  proceeds  have  been  collected  or  not,  and 
the  firm  is  made  to  guarantee  complainants  against 
any  decline  in  price,  and  entitled  to  any  advance; 
and  in  the  tenth  clause,  the  complainants  are  author- 
ized to  draw  drafts  if  remittances  were  not  made  in 
proper  time.  The  learned  Court  of  Chancery  Appeals 
say,  in  substance,  that  complainants  cannot  receive 
the  pries  of  the  goods  and  afterwards  claim  the 
goods  themselves,  and  when  the  price  is  paid  the 
property  could  no  longer  be  claimed.  It  is  insisted 
that  these  provisions  in  the  contract  cannot  be  con- 
sidered, because,  as  a  matter  of  fact,  Kirkpatrick  & 
Co.  were  not  made  liable  for  any  coffees  at  the 
expiration  of  sixty  days,  nor  were  they  called  upon 
to  make  good  any  decline  in  price,  and  hence,  the 
conditions  allowing  these  sections  to  be  looked  to 
have  not  arisen.  It  is  true,  none  of  the  funds  in- 
volved in  this  case  arise  directly  from  the  operation 
of  these  sections,  but  they  are  parts  of  the  same 
entire  contract,  prescribe  the  rights  and  liabilities  of 
the   parties   under   the   contingencies   named,  and   must 
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be  looked  to  in  order  to  determine  the  real  intent, 
force,  and  effect  of  the  instrument.  '  They  are  not 
detachable,  nor  to  be  considered  alone,  nor  is  the 
remainder  of  the  contract  to  be  considered  without 
them. 

We  have  been  cited  by  the  very  able  counsel  of 
complainants  to  a  large  number  of  cases  construing 
contracts  more  or  less  like  the  contract  now  under 
consideration,  and  it  is  claimed  the  principles  laid 
down  in  them  are  conclusive  in  consideration  of  this 
contract. 

Among  the  cases  cited  for  complainants  are: 
JUetropolifan  National  Bank  v.  Benedict^  74  Fed. 
Rep.,  182;  Barton  v.  Good^peed,  69  111.,  237;  Kor- 
ton  V.  Mellick,  66  N.  W.  Rep.,  780;  ^yalk^  v. 
Butterick^  105  Mass.,  237;  National  Cordage  Co. 
V.  SiriiH^  ^^  N.  W.  Rep.,  514;  Sturm  v.  Boker^ 
150  U.  S.,  312;  Lenz  v.  Ilarrismx,  36  N.  E.  Rep., 
567;  Balderstone  v.  National  Bubher  Co.j  18  R.  L, 
338  (49  Am.  Rep.,  772);  Bane's  Safe  and  Lock 
Co.  v.  Blocks  Bros,,  38  W.  Va.,  158  (45  Am.  Rep., 
486);  National  Bank  v.  Goodyear,  90  Ga.,  711  (16 
S;  E.  Rep.,  962);  Milhurn  Mfg.  Co.  v.  Peak,  34  S. 
W.  Rep.,  102;  Moline  Plow  Co.  v.  Badgers,  53 
Kan.,   473    (42  Am.    St.   Rep.,    317). 

We  examine  these  cases  with  reference  to  the  case 
now   on   trial. 

Metropolitan  National  Bank  v.  Benedict  cfe  tb., 
74   Fed.    Rep.,    182,   C.   C.    A.,    8th  Dist.: 

Stern    Auction    and    Commission    Company   agreed 
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with  Benedict  &  Co.,  manufacturers  of  clothing,  as 
follows:  '*We  agree  to  realize  for  consignment  of 
ready  made  clothing  of  Benedict  &  Co.,  as  per  mem- 
orandum received  of  its  president,  net  prices  as  per 
same,  without  any  charges  of  commissions,  freight,  or 
any  other  charges.  We  agree  to  keep  amount  of 
consignment  at  all  times,  until  agreement  expires, 
fully  insured,  and  that  no  part  of  consignment  shall 
remain  unsold  or  unpaid  by  February  1,  1895;  and 
we  shall  also  be  entitled,  on  any  cash  payment  be- 
fore February  1,  1895,  to  one  and  one-half  (IJ)  per 
cent,    a   month   for   unexpired   time." 

In  a  contest  between  Benedict  Company  and  par- 
ties claiming  consigned  clothing  under  bill  of  sale 
given  in  payment  of  debt  due  from  commission  com- 
pany, it  was  held:  *<The  contract  between  the  Ben- 
edict Company  and  the  Stern  Auction  and  Commis- 
sion Company  was  not  a  sale,  but  a  contract  of 
factorage.  The  stipulations  of  the  contract  are  not 
appropriate  to  a  contract  of  sale.  If  it  was  a  sale, 
and  the  commission  company  acquired  an  absolute 
title,  what  concern  was  it  of  the  Benedict  Company 
when  they  were  sold  ?  When  one  merchant  sells 
goods  to  another,  the  seller  never  requires  the  buyer 
to  enter  into  a  covenant  that  he  will  sell  the  goods 
within  a  specified  time.  Such  a  requirement  is  in- 
consistent with  the  dominion  over  the  property  which 
absolute  ownership  confers.  The  money  to  be  paid 
by  the  commission  company  was  not  upon  a  sale  of 
the  goods   to   that   company,    but   upon   a   sale  of   the 
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goods   by  that  company.  .       .       The  commission 

company  covenanted  that  no  part  of  the  consignment 
should  '  remain  unsold  or  unpaid  by  February  1, 
1895.'  A  failure  to  sell  the  goods  and  account  for 
the  same  at  the  prices  fixed  within  the  time  agreed 
upoUy  would  be  a  breach  of  this  covenant  on  the 
part  of  the  commission  company,  for  which  the  Ben- 
edict Company  might  recover  damages.  But  such 
breach  of  the  contract  would  not  have  the  legal 
effect  to  convert  the  bailment  into  a  sale. 
The  goods  not  sold  would  still  remain  the  property 
of  the  Benedict  Company.  There  is  no  provision  in 
the  contract  for  a  change  of  title  from  the  con- 
signor to  the  consignee  in  any  event.  Tested  by 
the  written  agreement,  the  contract  was  clearly  one 
of   bailment." 

In  this  case,  while  the  goods  were  in  store,  the 
company  failed  and  sold  to  the  bank  all  its  stock, 
expressly  excepting  the  goods  on  hand  on  consign- 
ment. The  president  of  the  bank  was  notified  that 
the  Benedict  goods  would  not  be  included  in  the 
sale,  and  a  special  clause  in  the  bill  of  sale  was 
inserted  for  the  purpose  of  excluding  them.  The 
bank,  however,  claimed  the  goods,  and  Benedict  & 
Co.  sued  for  them.  The  Court  said  the  parties  had 
a  right  to  put  their  own  construction  on  the  con- 
tract, and,  when  it  was  done  in  good  faith,  the 
Court  would  sustain  the  construction.  It  is  well  to 
note  that  the  commission  company  were  not  to  pay 
for  the  goods  as  on  a  purchase,    but   only  to   account 
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for  the  proceeds  of  sale  at  prices  fixed  by  the  con- 
tract. There  was  no  stipulation  to  pay  for  the 
goods  at  a  fixed  time  whether  they  were  sold  or 
not.  In  the  case  at  bar  the  goods  were  to  be 
paid  for  in  sixty  days,  whether  sold  or  not.  It  is 
not  here  claimed  to  be  a  matter  for  damages  if  sale 
is  not  made,  but  that  it  is  an  absolute  engagement 
to  pay,  sale  or  no  sale.  In  addition,  the  commis- 
sion company  expressly  excepted  the  goods  in  con- 
troversy out  of  the  transfer,  while  in  the  case  at 
bar  the  accounts  in  controversy  are  expressly  con- 
veyed to  the  assignee. 

Burton  v.  Goodapeed^  69  111.,  237:  Burton  and 
Holbrook  entered  into  a  contract  substantially  as 
follows:  Burton  agreed  to  furnish  Holbrook,  afloat 
at  his  dock,  anthracite  coal.  Holbrook  agreed  to 
receive,  hoist  from  vessel,  put  it  on  dock,  pay 
lake  freight,  and  charge  amount  paid  for  all  this 
against  coal,  and  to  receive  for  docking,  screen- 
ing, selling,  and  delivering,  including  his  commis- 
sions, $1.50  per  ton  for  coal  delivered  outside  the 
yard,  and  %\  for  that  delivered  on  the  yard,  and 
an  additional  commission  of  fifty  per  cent,  of  net 
profits  on  sales.  Holbrook  also  agreed  to  guarantee 
payment  of  sales,  to  advance  Burton  on  coal  as 
shipped  $3  per  ton,  and  pay  over  balance  of  pro- 
ceeds of  sales  as  coal  was  sold,  not  to  sell  below 
market  price,  to  keep  correct  accounts,  and  to  ren- 
der  statement   each   month. 

The   Court   said:    **The    relation    existing    between 
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appellant,  Burton,  and  Holbrook,  by  virtue  of  their 
contract,  is  neither  that  of  vendor  and  vendee  nor 
of  partners.  .  .  .  There  is  nothing  said  about 
selling  the  coal  or  any  interest  in  it  to  Holbrook, 
nor  have  we  been  able  to  find  any  language  from 
which  we  can  reasonably  presume  that  the  intention 
of  the  parties  was  to  invest  him  with  the  ownership 
of  the  property.  The  fact  that  he  was  to  receive 
a  portion  of  the  net  profits  on  sales  does  not  prove 
that  he  was  a  partner,  as  they  were  given  merely 
as  part  of  his  compensation.  We  think,  under  the 
evidence,  Holbrook  was,  as  to  the  coals  shipj^ed  him 
for  sale  by  appellant,  Burton,  a  iactor  or  commis- 
sion  merchant." 

It  is  evident  that  this  is  an  ordinary  consign- 
ment contract.  The  agent  was  to  render  a  correct 
account  each  month  to  his  principal,  showing  amount 
of  goods  sold  and  prices,  and  did  not  have  to  pay 
for  any  goods  until  sold,  and  was  only  to  guaran- 
tee siTch  sales  as  he  made,  and  the  facts  do  not 
make  it  a  contract  similar  to  the  one  now  under 
consideration. 

A^orton  v.  Mellick,  66  N.  W.  Rep.,  780  (Iowa, 
1896):  Norton  &  Co.  agreed  to  furnish  Mellick  cer- 
tain brands  of  flour  at  specified  prices,  to  be  sold 
by  Mellick  for  them,  as  their  agent,  at  prices  given. 
Mellick  agreed  to  receive  flour  as  agent  of  Norton 
&  Co.;  to  pay  freight  and  charges;  to  keep  same 
in  good  order;  to  sell  it  at  not  less  than  given 
prices;     to    render    accounts    each     thirty    days,    and 


DECEMBER  TERM,   1896.  237 

Arbuckle  Bros.  v.  Kirkpa trick. 

make  remittances  then  of  the  money  for  all  mer- 
chandise sold.  Mellick  further  agreed  to  buy  any 
of  the  flour  unsold  at  the  end  of  ninety  days  at 
prices  given,  and  pay  therefor;  and  it  was  also 
agreed  that  title,  ownership,  and  right  of  possession 
of  the  flour  should  remain  in  Norton  &  Co.  until 
same   should   be   paid   for   in   full. 

The  Court  said:  <'We  think  there  ought  to  be 
no  question  that  the  contract  was  a  mere  agency  for 
the  sale  of  the  flour.  It  is  expressly  stated  in  the 
first  paragraph  that  the  flour  was  to  be  sold  by  the 
defendant  for  the  plaintiffs,  as  their  agent.  The 
real  inquiry  is.  What  was  the  intention  of  the  parties 
to  the  contract?  That  intention  must  prevail,  and 
when  it  is  plainly  and  unequivocally  expressed  in 
writing  that  it  is  an  agency,  and  not  a  sale,  and 
the  title  does  not  pass,  there  is  no  room  for  con- 
struction,"   etc. 

This  contract  plainly  provided  that  the  agent 
should  render  an  account  each  month,  and  make  re- 
mittances for  all  merchandise  sold.  The  title  to  the 
flour  was  to  remain  in  the  principal  until  sold,  and 
the  agent  stipulated  to  buy  such  as  might  be  unsold 
at  the  expiration  of  ninety  days.  The  flour  was 
destroyed  by  fire  before  the  ninety  days,  and  the 
principal  sued  the  agent  for  its  value.  The  Court 
held  he  was  not  liable;  that  the  contract  was  one 
of  agency.  There  was  no  stipulation  to  guarantee 
the  principal  against  decline  in  prices  nor  to  pay  in 
a    fixed    time    for    each    lot    of    goods,    whether    sold 
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or    not,     but    simply   to    buy   at    the   end    of    ninety 
days. 

Walker  V.  Butterickj  305  Mass.,  237:  There  was 
a  contract  between  parties  as  follows:  Alexander 
&  Co.  are  to  take  goods  from  Walker  &  Co., 
and  to  return  to  them,  every  thirty  days,  the 
amount  of  sales,  at  prices  charged  by  Walker  & 
Co.,  who  will  furnish  Alexander  &  Co.  all  goods 
in  their  line.  Alexander  &  Co.  are  worth,  in  real 
estate  and  money,  $5,000.  After  receiving  goods^ 
Alexander  &  Co.  made  monthly  remittances,  stating, 
in  substance,  that,  according  to  contract,  they  re- 
mitted sales  for  preceding  thirty  days.  The  goods 
were  attached  by  creditors  of  Alexander  &  Co. 
Held:  The  terms  of  contract  import  a  consignment, 
and   not   a   sale. 

This  is  a  simple  agency  contract,  and  has  none 
of  the  peculiar  features  of  the  contract  now  under 
consideration. 

Where  a  contract  provides  for  consignment  of 
goods,  to  be  sold  on  commission  for  prices  fixed  by 
consignor,  and  returns  at  stated  periods,  consignee 
guaranteeing  payment  thereof,  the  relation  which 
the  law  implies  is  that  of  an  agency,  for  sale  upon 
a  d/^I  credere  commission,  and  not  that  of  vendor  and 
vendee. 

In  this  case  the  contract  provided  that  the  twine, 
as  well  as  the  proceeds  of  its  sale,  should  remain 
the  property  of  the  principal,  the  proceeds  to  be 
remitted    on     the    first    day    of    each    month.       There 
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was  DO  obligation  on  the  agent  to  buy  any  of  the 
twine,  or  to  sell  it  in  any  fixed  time,  and  is  a  case 
of   simple    agency. 

Strufn  V.  Boker,  150  U.  S.,  312:  The  goods 
were  consigned  to  the  agent  to  be  sold  by  him 
to  the  test  advantage,  the  profits  realized  to  be 
divided  equally  between  the  principal  and  agent, 
and  all  losses  to  be  borne  by  the  principal.  All 
goods  unsold  were  to  be  returned  to  the  prin- 
cipal. The  agent  was  to  insure  the  goods,  for  the 
benefit  of  the  principal,  and  to  pay  the  freight. 
Held,  that  the  contract  was  a  bailment  upon  the 
terms  stated.  The  contract  contained  none  of  the 
features   of    the    Arbuckle    contract. 

Zef}2  V.  Harnji07i,  36  N.  E.  Rep.,  567:  The 
contract  provided  that  the  first  party  appointed 
the  second  party  his  agent  to  sell  wagons  in 
Henry,  111.  The  second  party  accepted  the  ap- 
pointment, and  agreed  to  pay  all  freight  charges, 
taxes,  make  good  any  loss  or  damage  by  fire,  house 
them:  to  sell  only  to  persons  of  undoubted  solvency, 
indorse  all  notes  taken  on  sales,  guaranteeing  prompt 
payment  when  due;  make  sales  requiring  final  pay- 
ment within  twelve  months  from  date  of  invoice;  to 
transmit  to  the  first  party,  each  day,  all  cash  received 
from  sales  that  day,  and,  on  the  last  day  of  each 
month,  render  full  account  of  all  sales,  and  trans- 
mit same,  with  all  notes  taken,  to  first  party. 
Also,  if  required  by  first  party,  will  take  all  wagons 
unsold   at   end  of   year,  and   give   note   for   them,   but 
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this  stipulation  not  to  be  a  positive  sale  to  second 
party  unless  this  requirement  is  made  by  first  party. 
Held   to   be   a   simple    consignment. 

BalderHton  v.  National  Rubber  Co,  (1893),  18  R.  I., 
338  (S.  C,  49  Am.  St.  Rep.,  772).  The  rubber 
company  a*rreed  to  consign  and  deliver  free,  goods 
to  B.  &  D.  for  sale  and  returns,  to  pay  B.  &  D. 
five  per  cent,  on  net  amount  of  sales  as  a  commis- 
sion and  guaranty,  and  also  interest  on  any  sum  which 
they  (rubber  company)  might  owe  them.  B.  &  D. 
agreed  to  receiv^e  goods  on  consignment,  to  use  best 
efforts  to  sell  to  best  advantage,  to  account  to  the 
rubber  company  for  same  at  price  obtained,  to 
charge  as  commission  and  guaranty  five  per  cent., 
and  to  advise  as  to  goods  needed.  B.  &  D.  also 
agreed  to  advance  to  rubber  company  at  least 
$50,000  per  month,  upon  basis  of  eighty  per  cent, 
market  value  of  goods,  at  rate  of  interest  specified. 
The  prices  for  which  B.  &  D.  were  to  sell  were 
to    be   fixed   by   the   rubber   company. 

The  Court  held :  This  was  an  agreement  to  sell 
goods   for    the    rubber    company,    under  a   del  credere 

« 

commission,  the  relation  between  parties  being  that 
of  principal  and  factor.  A  factor  who  has  made 
advances  must  first  -enforce  his  lien  therefor  against 
goods  before  looking  to  consignor.  And,  finally,  a 
factor  under  a  dsl  credere  commission  is  liable  abso- 
lutely as  a  principal,  and  becomes  a  debtor  to  his 
consignor,     if    the    debt    is    not    paid     by    purchaser 
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when  due;  but  the  principal,  notwithstanding  liability 
of  factor   to  him,    may   collect   of   his   purchaser. 

In  this  case  it  is  to  be  noted  that  the  rubber 
company  was  to  pay  all  freights  to  Balderston's 
warehouse.  Balderston  was  to  use  his  best  exertion 
to  sell  to  the  best  advantage,  and  to  account  at 
the  price  received,  less  five  per  cent.  There  was  no 
stipulation  for  a  guarantee  against  decline  in  price, 
nor  loss  by  fire  or  .other  cause,  nor  is  there  any 
guarantee  to  sell,  or  to  pay  until  he  did  sell.  The 
contract  lacks  many  of  the  features  of  the  present 
one. 

Bai^nes  Safe  (&  Lock  Co.  v.  Block  Bros.^  38  W. 
Va.,  158  (S.  C,  45  Am.  Rep.,  486;  8.  C,  18, 
S.  E.  Rep.,  482):  The  contract  stipulated  that  the 
safe  and  lock  company  appointed  the  Globe  Contract 
Company  its  agent  to  sell  safes  in  certain  territory 
on  fixed  commissions,  and  agreed  to  furnish  the 
agent  safes  on  consignment.  The  agent  was  to  pay 
for  safes  when  he  sold  them,  and  to  diligently  work 
the  territory.  The  agent  failed  and  his  creditors 
levied  on  some  of  the  safes  in  its  charge  unsold. 
The  Court  held  that  the  safes  were  not  the  prop- 
erty of  the  agent.  The  contract  contained  none  of 
the   peculiar   features   of  the   Arbuckle   contract. 

National  Bank  v.  Goodyear^  90  Ga.,  711  (S.  C, 
16  S.  E.  Rep.,  962):  The  contract  contained  stip- 
ulations that  the  agent  should  receive  goods  on  con- 
signment, to  be  sold  by  him  as  the  agent  of  the 
consignor.      The  agent   was  to   make   monthly  reports 
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of  sales  of  goods  on  hand;  the  title  to  all  unsold 
goods  and  all  proceeds  of  sales  to  remain  in  the 
consignor;  all  articles  to  be  settled  for  as  soon  as  . 
sold.  The  agent  also  agreed  to  insure,  store,  pay 
freight,  and  all  charges,  without  expense  to  con- 
signor, and  have  for  his  pay  whatever  the  goods 
sold  for  above  the  invoice  price.  The  consignor 
could  terminate  the  agency  at  his  option  and  retake 
all  goods  on  hand.  This  was  held  a  bailment  and 
not   a  sale. 

Milbiirn  Mfg.  Co.  v.  Peak  (Texas,  1896),  34  S. 
W.  Rep.,  102:  The  contract  provided  that  the  Mil- 
burn  Company  appointed  Hood  &  Co.  its  agent  to 
sell  vehicles.  Hood  &  Co.  were  to  make  all  reason- 
able efforts  to  sell  same,  and  settle  for  all  vehicles 
sold,  take  all  notes  for  goods  sold  on  credit,  in  the 
name  of  the  Milburn  Company,  and  remit  to  it  all 
notes  and  cash  received  for  the  vehicles;  the  notes 
taken  for  the  vehicles  to  be  indorsed  and  guaran- 
teed by  Hood  &  Co.  and  paid,  if  the  makers  did 
not  pay  at  maturity;  the  ownership  of  all  vehicles 
and  their  proceeds  of  sales  to  remain  in  Milburn 
Company,  and  under  no  circumstances  to  be  used 
by  the  agent.  The  contract  is  plainly  very  different 
from   the   Arbuckle   contract. 

Molhie  Plow  Co.  V.  Eodgers,  63  Kan.,  473  (42 
Am.  St.  Rep.,  317;  37  Pacif.,  Ill):  The  contract 
provides  that  Underwood  was  appointed  agent  of 
Moline  Plow  Company,  who  agreed  to  consign  him 
certain  goods.     The  agent  was  to  settle  for  all   goods 
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received  by  him  with  farmers'  notes  taken  for  such 
goods  as  he  should  sell.  The  goods  remaining  un- 
sold at  the  end  of  the  season,  the  agent  should 
either  settle  for  with  farmers'  notes  or  store  for 
the  principal,  at  the  principal's  option.  A  few 
months  later  the  agent  absconded.  The  principal, 
after  investigation,  attached  the  goods  on  hand  as 
the  goods  of  the  agent.  Held:  That  he  thereby 
elected  to  treat  the  goods  as  the  agent's,  and  was 
bound    bv   his   election. 

Defendants  cite  cases  supporting  their  contentions,, 
and   these   we   have   examined   and   comment   upon. 

^tna  Poiader  Co.  v.  Ifildebmnd,  137  Ind.,  462 
(S.  C,  4:5  Am.  St.  Rep.,  194):  The  powder  com- 
pany agreed  to  consign  powder,  paying  freight,  to  H. 
&  F.,  to  sell  as  agents,  at  prices  not  below  those  fixed 
by  the  powder  company,  and  to  allow  H.  &  F.,  for 
selling  and  guaranteeing  sales,  a  given  per  cent.  H. 
&  F.  agreed  to  act  as  agents,  to  guarantee  sales,  to  ad- 
here to  prices,  to  make  no  charge  except  commissions 
stated,  to  make  report  of  all  sales  at  end  of  each 
sixty  days,  and  to  pay  for  same  with  their  sixty-day 
note.  Court  and  counsel  for  all  parties  agreed  that 
this  contract  created  H.  &  F.  agents  until  a  sale 
took  place;  then,  the  Court  held,  H.  &  F.  became 
ordinary  debtors  of  the  consignors  for  the  amount 
due   them   for   goods   at   catalogue   price. 

This  case  cites  the  following  as  authorities  sus- 
taining  a   similar    holding:    Nutter    v.     W heeler,    Fed. 
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Cas.,    10384;    Eu*    parte     White,    6    Chy.     App.,    397; 
In   re  Livfuth^   Fed.    Cas.,   8369. 

Ex  parte  White,  L.  R.,  6  Chy.  App.  Cases  (1871), 
397:  There  was  no  written  agreement  between  parties. 
The  Court  found  the  course  of  dealing  was  substan- 
tially this:  N.  was  to  dispose  of  goods  sent  him  by 
T.  &  Co.,  and  was  not  to  pay  for  them  unless  he 
disposed  of  them.  He  was  to  return,  at  end  of  every 
month,  an  account  of  sales  actually  made,  and,  then, 
after  lapse  of  another  month,  was  to  pay,  in  cash, 
for  amount  of  goods  which  he  so  disposed  of,  accord- 
ing to  values  fixed  by  price  list  sent  him.  It  does 
not  appear  that  he  ever  was  expected  to  return  any 
particular  contract  or  names  of  customers.  He  pur- 
sued his  own  course  in  dealing  with  goods,  and  fre- 
quently, before  sale,  manipulated  them  to  a  very  con- 
siderable extent,  by  pressing,  dyeing,  and  otherwise 
altering  their  character,  changing  them  as  much  as 
wheat  would  be  changed  by  being  turned  into  flour; 
and  he  sold  them  on  what  terms  he  pleased  as  to 
price  and  credit.  T.  &  Co.  undertook  to  impose  a 
trust  on  certain  funds  alleged  to  have  been  collected 
by   N.    upon   sales   of   their   goods. 

The  Court  held:  The  course  of  dealing  between 
parties  was  inconsistent  with,  the  idea  that  N.  was 
dealing  in  a  fiduciary  character  in  respect  to  these 
goods,  or  that  relation  of  vendor  and  purchaser  ex- 
isted between  T.  &  Co.  and  parties  to  whom  N. 
sold.     The   proceeds   of    sale   were   the   moneys   of   N. 

Mellish,     S.    J.,    said:       ^^It    appears    to    me    that 
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the  real  question  is,  When  N.  sold  the  goods,  did 
he  sell  them  as  the  agent  of  T.  &  Co.,  so  as  to 
make  T.  &  Co.  the  vendors  and  the  persons  to 
whom  he  sold  purchasers  from  T.  &  Co.,  or  did 
he  sell  on  his  own  account,  so  as  to  create  the  re- 
lation of  purchaser  and  vendor  between  himself  and 
the  persons  to  whom  he  sold?  Now,  it  is  said  that 
he  was  a  del  credere  agent;  and  no  doubt  it  requires 
a  very  minute  examination  of  the  course  of  business 
to  distinguish  between  a  del  ci^edere  agent  and  a  per- 
son who  is  an  agent  up  to  a  certain  point — that  is 
to  say,  until  he  has  sold  the  goods,  but  who,  when 
he  has  sold  the  goods,  has  purchased  them  on  his 
own  credit,  and  sold  them  again  on  his  own  ac- 
count. .  .  .  Now,  if  it  had  been  his  (N.'s)  duty 
to  sell  to  his  customers  at  that  price  (the  price 
fixed  by  T.  &  Co.),  and  to  receive  payment  for 
them  at  that  time,  then  the  course  of  dealing  would 
be  consistent  with  his  being  merely  a  del  credere 
agent.  But,  if  the  consignee  is  at  liberty  to  sell 
at  any  price  he  likes,  but  is  to  be  bound  if  he 
sells  the  goods  to  pay  the  consignor  for  them  at  a 
fixed  price  and  time,  in  my  opinion,  whatever  the 
parties  may  think,  their  relation  is  not  that  of  prin- 
cipal and  agent.  The  alleged  agent,  in  such  a  case 
(as  this),  is  making,  on  his  own  account,  a  contract 
of  purchase  with  his  alleged  principal,  and  is  again 
reselling. 

Nutter   V.   Wheeler,     2    Lowell,     346    (1874);    Fed. 
Cas.,    10384,    Dist.    Ct.,    Mass.:     W.    &    Co.,    manu- 
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facturers  of  tools,  were  in  the  habit  of  sending 
their  goods  to  G.,  at  his  shop  in  B.,  who  sold 
them  at  such  prices,  to  such  persons,  on  such  terms, 
as  he  pleased.  Whenever  G.  sold  tools,  he  was  to 
pay  W.,  in  thirty  days,  prices  shown  by  the  list, 
less  agreed  discount.  W.  had  the  right  at  any  time 
to  sell  goods  remaining  in  G.'s  shop  unsold;  and 
G.  was  permitted  to  sell  goods  at  factory  of  W., 
who  then  delivered  them,  and  charged  G.  the  trade 
price,  less  agreed  discount.  Instead  of  paying  in 
thirty  days,  G.  sometimes  gave  his  note  for  balance 
due,  one  of  which  W.  held  at  the  time  of  G.'s 
bankruptcy.  G.  ordered  three  drills  to  be  sent  by 
W.  to  a  customer.  They  were  sent,  and  bill  made 
out  to  G.  as  purchaser  for  trade  price,  less  dis- 
count, and  sent  him  in  a  letter,  in  which  W.  & 
Co.  said  they  had  taken  off  fifteen  per  cent.,  and 
hoped  to  get  cash  in  thirty  days.  G.  went  into 
bankruptcy.  The  purchasers  had  not  paid  for  drills, 
and  W.  &  Co,  collected  price  therefor.  G.'s  assignee 
brought  this  suit  against  them  for  money  had  and 
received. 

Lowell,  J.,  said,  among  other  things:  '^It  has 
been  settled  for  a  long  time  that,  upon  the  bank- 
ruptcy of  a  factor,  his  principal  may  recover  from 
the  assignees  any  of  the  goods  remaining  unsold,  or 
any  proceeds  of  the  sale  of  such  goods  which  the 
assignees  themselves  have  received,  or  which  remain 
specially  distinguishable  from  the  mass  of  the  bank- 
rupt's  property;     .     .     .     and  it  makes  no   difference 
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that  the  factor  acted  under  a  del  ci'edere  commission 
or  sold  the  goods  in  his  own  name.  As  to  those 
goods  sent  to  Boston,  he  (G.)  may  be  described  as 
a  bailee,  having  power  to  sell  as  principal.  But 
after  the  goods  were  sold,  the  agreement  appears 
to   have   been   that   G.'s  credit  alone  was  looked  to." 

Relying  upon  the  authority  of  JSx  parte  White, 
6  Ch.  App.  Cases,  397,  the  Court  finally  said:  '^f 
the  relation  of  the  parties  was  such  as  I  have  con- 
sidered it,  then,  even  as  to  the  goods  which  had 
been  once  consigned  to  G.,  he  should  be  considered 
as  the  purchaser,  subject  only  to  the  understanding 
that  he  was  neither  the  owner  of  them  nor  liable 
to  pay  for  them  until  he  had  succeeded  in  finding 
a  purchaser;  but  when  he  did  sell,  he  immediately 
became  the  principal,  and  the  defendants  ceased  to 
have  the  rights  of  a  consignor,  and  could  not  fol- 
low the  goods  or  their  proceeds  as  undisclosed  prin- 
cipals." 

Ex  parte  Fl'annagauH,  12  National  Bank  Reg., 
230;  S.  C,  Fed.  Cases,  No.  4855  (1875),  U.  S. 
Dist.  Ct.,  Va. :  F.  &  Son,  manufacturers,  and  R.  & 
H.,  commission  merchants,  in  1873,  agreed  as  fol- 
lows: **We,  F.  &  Son,  propose  to  give  you  entire 
agency   for    Stonewall    fertilizer    at    Norfolk    and   for 

,   on   condition   you  push  sale  and  have  proper 

man  to  look  after  it,  and  to  allow  you  a  commis- 
sion of  ten  per  cent,  for  sales  and  guarantee,  we 
to  draw  on  you  at  sight  or  short  time  for  $30  a 
ton.      The   price   to   be   sold   at   is   $65    in   Baltimore. 
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For  balance,  after  paying  $30,  you  to  give  your 
acceptances,  say  payable  first  December,  1873,  ac- 
counts to  be  rendered  and  settlement  after  selling 
season  is  over,  no  charge  to  be  made  for  storage 
during  the  season.  Any  guano  left  over  and  not 
sold  is  to  }ye  at  the  risk  and  on  our  account.  We 
agree   to   furnish    the    guano   delivered    in    Baltimore, 

one    hundred    tons    to    be    delivered    in    —. and 

balance    as    ordered    .       Will    ship    in    lots    to 

any   point    you   may   direct." 

R.  &  H.  accepted  the  above.  The  Court  held 
that,  under  authority  of  &  parte  Whiter  L.  R.,  6 
Ch.  App.,  397,  and  Story  on  Agency,  Sec.  215, 
consignments  under  above  contract  were  sales,  and 
not  shipments  under  a  del  credere  guaranty.  The 
Judge  held  R.  &  H.  were  primarily  liable  to  F.  & 
Son  for  a  fixed  price  on  their  acceptances,  and  that 
they  might  sell  to  planters  at  a  diflferent  price,  and 
then  stated  that  "the  now  well-settled  law  of  dd 
credere  guaranty  is,  that  the  factor  is  not  the  pri- 
mary debtor;  that  his  engagement  is  merely  to  pay 
the  debt,  if  it  is  not  punctually  paid  by  the  person 
to  whom  he  sells''  (citing  Story  on  Agency,  Sec. 
215),  and  held  that,  therefore,  R.  &  H.  were  not 
factors,    but   purchasers. 

In  re  Lhiforth,  4  Saw.,  370,  Cir.  Ct.  Cal.  Fed. 
Cases,  8369  (1877);  June  1,  1876,  F.  agreed  to 
furnish  L.  such  manufactured  goods  as  he  should 
order,  to  allow  L.  certain  specified  discounts  from 
price    lists,    and     to     give   L.    exclusive   sale   of    such 


DECEMBER  TERM,  1896.  249 

Arbuckle  Bros.  v.  Kirkpatrick. 

goods.  L.  jigreed  to  pay  freight  charges,  etc.,  on 
goods  shipped,  to  insure,  at  his  own  cost,  for  ben- 
efit of  F.,  to  render  account  of  sales  every  three 
months,  and  to  settle  for  all  goods  sold  or  shipped 
from  his  (L's.)  warehouse,  by  giving  his  note,  pay- 
able in  sixty  days  from  date  fixed  for  rendering 
account  of  sales,  as  provided.  'L,  further  agreed  to 
settle  for  such  goods  as  might  be  on  hand  June  1, 
1877,  by  giving  notes,  payable  in  six  months,  if  so 
required  by  F.  F.  agreed  to  allow  additional  dis- 
count for  all  cash  paid  in  advance  of  times  specified. 
The  Court  held  that  transactions  under  this  contract 
were  sales  on  a  credit.  Citing  Nutter  v.  Wlteeler^ 
and   Ex  parte    White,  supra. 

Gindre  v.  Kean,  28  N.  Y.  Supp.,  p.  7  (1894): 
The  suit  arose  out  of  an  effort  by  principals  to 
recover  of  the  assignee  in  insolvency  of  their  del 
credere  agent  the  amounts  due  for  goods  furnished 
him,  and  which  he  had  sold.  The  principle  is 
tersely  stated  by  Brischoff,  J.,  at  p.  7,  as  follows: 
**The  principles  which  should  control  the  decision  of 
the  case  at  bar,  and  which  are  to  be  deduced  from 
the  adjudged  cases  are,  that  whenever  the  agreement 
of  the  alleged  principal  and  factor,  whatever  they 
may  style  themselves  or  their  relation,  and  whether 
the  agreement  be  express  or  only  inferable  from  the 
course  of  business,  clearly  manifests  an  intention  that 
the  alleged  factor  shall  become  definitely  and  pri- 
marily liable,  upon  a  sale,  for  the  purchase  price  of 
the   goods   consigned,  it   is,  in   legal   effect,   a   sale   by 
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the  alleged  principal  to  the  alleged  ^tor,  out  of 
which  arises  the  ordinary  relation  of  debtor  and 
creditor.  The  liability  of  the  alleged  factor,  under 
such  an  agreement,  is  repugnant  to  that  of  a  mere 
agent,  whose  duty  to  remit  is  commensura^  only 
with  the  amount  of  the  money  which  he  has  actually 
received  upon  a  sale  for  his  principal's  account." 
The  Court  cites  the  case  of  LinfortK^  Nutter  v. 
Wheeler  and  Ex  parte    White   with   approval. 

Without  attempting  to  run  a  parallel  between  the 
present  case  and  those  which  have  been  cited  and 
commented  upon,  we  pierely  state  some  of  the  more 
prominent  features  which  we  think  characterize  this 
contract  as  one  of  sale,  and  not  of  agency.  It 
will  be  noted  that  under  no  circumstances  were  any 
goods  ever  to  be  returned  to  Arbuckle  &  Co.;  all 
must  be  paid  for  in  sixty  days,  whether  sold  or 
not.  There  is  no  stipulation  to  buy  at  the  expira- 
tion of  sixty  days,  but  the  contract  clearly  contem- 
plates a  payment  without  further  bargain  when  that 
time  arrives,  and  implies  a  present  sale,  on  a  credit 
of  sixty  days.  Kirkpatrick  &  Co.  could  sell  when 
and  on  what  time  they  chose,  but  no  matter  how 
sales  were  made,  the  amount  to  be  paid  was  fixed 
in  advance,  whether  sold  or  not,  whether  collected 
or  not.  No  account  of  sales  was  to  be  rendered. 
Arbuckle  &  Co.  had  nothing  to  do  with  Kirkpatrick 
&  Co.'s  customers.  They  were  not  in  privity  with 
complainants,  and  no  credit  was  given  to  them.  If 
cash    was    taken,    it    was    not    to    be    kept    separate. 
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If  notes  were  taken,  Arbuckle  &  Co.  had  no  con- 
cern in  them.  Kirkpatrick  &  Co.  were  to  have  all 
advance  in  prices  and  bear  all  declines;  if  the  goods 
were  destroyed  by  fire,  wind,  or  water,  it  was  the 
loss  of  Kirkpatrick  &  Co.,  and  the  insurance  was 
optional,  and  only  designed  to  place  them  in  posi- 
tion  to   account   for  the   goods. 

Whether  the  goods  were  carted  or  stored  •  or  in- 
sured was  optional  with  Kirkpatrick  &  Co.,  but  in 
any  event  they  were  to  be  credited  therefor.  They 
were  allowed  a  sum  for  commissions,  whether  they 
sold  or  not,  and  discount  was  to  be  allowed  for 
quick  payment,  as  is  usual  in  case  of  sales.  The 
course  of  dealing  shows  that  the  proceeds  of  sale 
were  not  to  be  kept  separate,  but  Kirkpatrick  &  Co. 
remitted  their  check  on  general  account,  and  it  was 
accepted  without  question  or  comment.  This  was  a 
virtual  agreement  that  Kirkpatrick  &  Co.  might  use 
the  proceeds  as  they  chose,  and  account  for  them  out 
of  their  general  funds.  These  features  are  all  evi- 
dences of  a  sale,  and  cover  every  risk,  obligation, 
and  duty  that  rests  upon  a  purchaser,  and  cover 
every  right  in.  handling  the  goods  that  an  owner 
could  have,  except  simply  the  price  was  to  be  sus- 
tained. This  was  evidently  provided  in  order  to  keep 
the  price  uniform  in  all  markets  and  stifle  compe- 
tition. 

Kirkpatrick  &  Co.  could  sell  in  any  territory,  in 
any  amount,  to  any  purchaser,  on  any  terms,  for 
cash   or  credit,  take  notes  or  make  accounts,  and  dis- 
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pose  of  the  goods  as  absolutely  and  free  of  limitation 
as  any  owner  could,  except  they  could  not  vary  the 
price.  In  Nutter  v.  Wheeler^  supra^  it  is  said  that  a 
stipulation  that  a  vendee  or  consignee  shall  not  sell 
below  a  fixed  price  is  a  very  common  one,  made  to 
prevent  competition,  and  has  but  little  weight  in 
determining  the  question  of  sale  or  agency,  and  is 
consistent   with    either. 

We  are  of  opinion  that  complainant  cannot  collect 
from  customers  of  Kirkpatrick  &  Co.,  but  must  look 
alone  to  them,  and  not  to  purchasers  from  them, 
and  we  are  also  of  opinion  that  under  the  peculiar 
provisions  of  this  contract,  the  relation  of  complain- 
ant to  Kirkpatrick  &  Co.  was  that  of  vendor  to 
vendee,  at  least  as  to  outsiders  and  persons  to  be 
affected  by  the  relation,  no  matter  what  the  .parties 
may  have  agreed  or  intended  as  between  themselves. 
The  contract  is  certainly  a  remarkable  one,  partaking 
in  many  of  its  provisions  of  a  contract  of  agency 
and  in  many  others  of  a  sale.  It  is  evidently  in- 
tended as  either  or  both,  as  might  suit  the  conven- 
ience or  subserve  the  purposes  of  the  complainants. 
It  purports  to  be  copyrighted,  for  what  reason  is 
not  stated,  but  the  copyright  is  evidently  procured 
on  account  of  the  unusual  and  extraordinary  pro- 
visions  of    the   instrument   (if    there   be   a   copyright). 

In  construing  such  a  contract,  whenever  it  affects 
the  rights  of  others,  it  will  be  so  construed  as  to 
protect   such  rights,  and   not   to   enable   the   complain- 
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ants    to   carry    out    any    double    purpose.  In     view 
of    its    uncertainty   and    contradictory   provisions,    the 

Court  will   see   that   third   persons  are   not  prejudiced 

by    its    construction.      The    decree    of    the  Court    of 
Chancery  Appeals    is   therefore   affirmed. 


t 
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State   ^^    Scott. 

{Nashville,      February    17,   1897.) 

1.  Constitutional  Law.    IiUerstate  commerce. ' 

A  statute  violates  the  commercial  clause  of  the  Federal  Consti- 
tution, and  is  void,  which  imposes  a  privilege  tax  upon  ^'per- 
sons, other  than  photographers  of  this  State,  soliciting  pic- 
tures to  be  enlarged  outside  of  this  .State."    (Po«t,  pp,  256-2S2.) 

Constitution  construed:  U.  S.  Const.,  Art.  I.,  J  8,  clause  3. 

Act  construed :  Acts  1895,  Ch.  4,  Sec  3  (Ex.  Ses.). 

2.  Interstate  Commerce.     Whatcoruttitiites. 

Soliciting  pictures  to  be  enlarged  outside  of  the  State  constitutes 
interstate  commerce,  and  a  tax  laid  upon  persons  engaged  in 
that  business,  whether  they  be  the  nonresident  principals  or 
their  agent,  constitutes  an  illegal  burden  upon  the  business 
itself.     {Post,  p.  257. ) 

Cases  cited,  and  approved:  Hurford  v.  State,  91  Tenn.,  669;  120 
U.  S.,  129;  153  U.  S.,  289;  12  Wheat.,  444;  127  U.  «.,  645;  136  U. 
S.,  104;  91  U.  S.,  278;  9  Wheat.,  1;  135  U.  S.,  108;  141  U.  S.,  58; 
128  U.  S.,  129;  129  U.   S.,  141. 

Cited  and  disapproved:  Robbins  v.  Taxing  District,  13  Lea,  303. 

3.  Statutes.     Z^twonstitut tonal  in  part. 

The  unconstitutionality  of  that  clause  of  the  Revenue  Act  of 
1895  which  imposes  a  privilege  tax  on  soliciting  pictures  to 
be  enlarged  outside  the  State,  as  violating  the  commercial 
clause  of  the  Federal  Constitution,  does  not  affect  any  other 
part  of  the  Act.     (Post,  p.  262.) 

« 

Act  construed:  Acts  1895,  Ch.  4  (Ex.  Ses.). 


i 
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Cases  cited  and  approved:   Dugger  v,   Ins.   Co.,  95  Teno.,  346; 
Reelfoot  Lake,  etc.,  Dist.  v.  Dawson,  97  Tenn.,  151. 


FROM    DAVIDSON. 


Appeal  in  error  from  Criminal  Court  of  Davidson 
County.      J.    M.    Anderson,    J. 

Attorney-general   G.    W.    Pickle   for    State. 

P.    M.    EsTES   for   Scott. 

Caldwell,  J.  J.  M.  Scott  is  under  presentment 
for  doing  a  privileged  business  without  license.  The 
Substance  of  the  charge  is  that  he,  as  agent  of  the 
Chicago  Portrait  Company,  a  foreign  corporation,  had 
solicited  and  received  orders  from  citizens  and  resi- 
dents of  Davidson  County,  Tenn.,  for  the  enlarge- 
ment of  pictures,  and  forwarded  them  to  his  prin- 
cipal, at  Chicago,  111.,  where  the  work  was  to  be 
done;  and  that  he,  though  not  himself  a  photog- 
rapher in  this  State,  had  done  this  without  first 
paying  a  privilege  lax  and  obtaining  a  license,  as 
required   by    law. 

The  Judge  of  the  Criminal  Court  quashed  the 
presentment,    and   the   State   has   appealed   in   error. 

The  presentment  is  in  good  form,  and  was  found 
and  returned  with  the  requisite  ceremony.  This  is 
virtually    conceded.       But    the    motion    to   quash   goes 
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beyond  mere  matters  of  pleading  and  regularity  of 
action  by  the  grand  jury.  It  challenges  the  law 
alleged  to  have  been  violated,  as  an  illegal  interfer- 
ence with  interstate  commerce.  The  learned  Judge 
below  seems  to  have  entertained  that  view  of  the 
law,    and,    for   that   reason,    quashed   the    presentment. 

The  statute  in  question  provides  that  *' persons, 
other  than  photographers  of  this  State,  soliciting  pic- 
tures to  be  enlarged  outside  of  this  State,"  shall  pay, 
in  every  county  where  so  engaged,  '^each,  per  an- 
num, $25,"  as  a  privilege  tax  (Acts  1895,  2d  Ses., 
Ch.  4,  Sec.  3,  pp.  579  and  588);  and  that  anyone 
presuming  to  exercise  the  privilege  referred  to,  with- 
out first  paying  that  tax,  shall  be  guilty  of  a  mis- 
demeanor, and  subject  to  be  fined  not  less  than  $50 
nor   more  than   $500.       lb.,    Sec.    17,    p.    595. 

Is  this  a  valid  law?  Does  it  impose  a  burden  upon 
interstate  commerce?  When  epitomized,  it  declares 
the  soliciting  of  pictures  in  this  State,  to  be  en- 
larged elsewhere,  to  be  a  privilege,  and  requires 
persons  exercising  that  privilege  to  pay  a  prescribed 
tax.  Undoubtedly  the  thing  privileged  is  the  occu- 
pation, for  the  time  being,  of  agents,  and  the  tax  is 
laid  upon  them  directly  and  without  reference  to 
citizenship.  That  occupation,  however,  flows  from 
and  is  a  part  of  the  contemplated  business  between 
citizens  of  different  States,  and  those  agents  are  but 
the  representatives  of  their  principals  in  other  States, 
who  pay  them  for  their  labor.  The  contemplation 
is,    that  .these  soliciting  agents  will   take   orders   from 
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citizens  of  this  State,  and  forward  them,  with  the 
small  pictures,  to  citizens  of  other  States,  who  will, 
in  those  States  and  for  the  stipulated  price,  make 
enlarged  pictures  as  directed,  and  send  them  thence 
into  this  State,  to  or  for  the  persons  giving  the 
orders,  respectively.  Enlargement  of  pictures  by  cit- 
izens of  other  States  for  citizens  of  this  State  is 
the  primary  matter,  though  the  tax  is,  in  terms, 
laid  upon  other  persons  engaged,  as  agents,  in  the 
promotion   thereof. 

The  process  of  enlarging  involves  the  making  of 
a  larger  picture  after  the  image  or  likeness  of  a 
smaller  one.  When  this  is  done  by  one  person, 
upon  the  order  of  another,  and  the  larger  picture  is 
delivered  for  a  consideration,  the  parties  have  cer- 
tainly bad  a  commercial  transaction,  and  if  they  be 
citizens  of  different  States,  and  the  picture  be  made 
in  one  State  and  sent  into  the  other  State,  as  indi- 
cated in  the  statute  and  averred  in  the  presentment, 
the  transaction,  as  between  the  principals,  is,  as  ob- 
viously, interstate  commerce.  The  latter  is  a  com- 
mercial transaction  between  citizens  of  different  States, 
and  that  is  what  interstate  commerce  means.  Whether 
the  transaction  be  conducted  directly  and  entirely  by 
the  principals  themselves,  or  in  part  by  the  agency 
of  another,  is  of  no  consequence;  it  is  interstate 
commerce  in  both  instances.  So  there  is  no  room 
for  doubt  that  the  enlargement  of  pictures  referred 
to  in  the  statute  is,  to  all  intents  and  purposes,  in- 
terstate commerce. 

'  14  P—17 
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It  may  be  said,  though,  and  truly,  as  has  been 
seen,  that  no  tax  is,  in  terms,  laid  upon  the  business 
of  enlarging  pictures,  nor  upon  the  principals  engaged 
in  that  business,  nor  upon  the  product,  but  only  upon 
soliciting  agents.  Yet  this  makes  no  material  differ- 
ence. It  renders  the  statute  neither  better  nor  worse 
in  its  ultimate  legal  effect,  the  agency  of  the  inter- 
mediaries, who  are  directly  taxed,  being  one  of  the 
means  by  which  citizens  of  other  States  have  com- 
mercial intercourse  with  citizens  of  this  State.  In- 
stead of  coming  into  this  State  themselves  to  solicit 
orders,  those  citizens  of  other  States  employ  agents 
to  do  that  for  them ;  and  what  the  agents  do  has 
the  same  relation  to  and  the  same  effect  upon  the 
ultimate  and  finished  transaction  as  would  the  same 
thing  if  done  in  person  by  those  citizens  of  other 
States.  With  respect  to  that  particular  matter,  the 
agents  stand  before  the  law  exactly  as  their  princi- 
pals would  stand  if  they  had  come  on  the  same 
mission ;  and  if  the  agents  can  be  lawfully  taxed, 
so   could   the   principals,  and   vice  ver^sa. 

These  soliciting  agents  are  only  representatives  in 
this  State  of  their  principals  in  other  States,  and  any 
tax  laid  upon  them  in  their  representative  capacity 
is  virtually  a  tax  upon  their  principals  {Robhins  v. 
Shdby  Taxing  District^  120  U.  S.,  129;  Brennxiti  v. 
Tltitaville^  153  U.  S.,  289),  and  a  tax  upon  their 
principals  would  be  tantamount  to  a  tax  upon  the 
business  of  those  principals  (Broton  v.  Marylajid^  12 
Wheat.,  444;  Leloup  v.  Mobile,  127  U.  S.,  645;  2fcCall 
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V.    California^    136   U.    S.,    104);    and   a   tax   on   the 
business   would   operate  as  a  tax  on  the  articles  them- 
selves   (the    enlarged    pictures)    sent    into    this    State. 
^yelton  V.   Missouri,  91    U.   S.,   278. 

.It  must  follow,  therefore,  that  the  tax  here  in- 
volved, although  laid  in  so  many  words  upon  agents 
soliciting  orders  for  principals  in  other  States,  is,  in 
reality,  a  tax  on  those  principals,  on  their  business, 
and  ultimately  on  their  goods;  and,  being  so,  it  is 
necessarily  a  tax  on  interstate  commerce.  Every 
tax  on  interstate  commerce  is  a  burden  on  that 
commerce;  and,  when  imposed  by  a  State  law,  with- 
out the  assent  of  Congress,  as  in  this  case,  it  is 
illegal,  and  the  law  imposing  it  is  obnoxious  to  the 
Federal  Constitution,  and,  for  that  reason,  is  null 
and  void.  No  Stale  has  an  independent  right  to 
place  any  burden  upon  legitimate  commerce  between 
its  own  citizens  and  those  of  other  States,  nor  to 
curtail  that  commerce  in  any  degree.  '  Congress  is 
vested  with  power  '*to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  States,  and 
among  the  Indian  tribes."  Const.  U.  S.,  Art.  L, 
Sec.  8,  clause  3.  This  power  is  complete  in  itself, 
and  knows  no  limitations  other  than  those  prescribed 
in  the  instrument  conferring  it.  Gibbons  v.  Ogden, 
9  Wheat.,  1;  Brown  v.  Maryland,  12  Wheat.,  446; 
Leisy   V.    Hardin,    135    U.    S.,    108. 

It  ''is  necessarily  exclusive  whenever  the  subjects 
of  it  are  national  in  their  character,  or  admit  only 
of  one  uniform  system  or  plan  or  regulation."     Rob- 
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hi7is  V.  She/ii/  Taking  District,  120  U.  S.,  492,  and 
cabes  cited.  And  a  failure  of  Congress  to  wake 
express  regulations  in  respect  of  those  subjects  indi- 
cates the  intention  that  thev  shall  be  free  from  anv 
restrictions  or  imposition?  from  any  source  whatso- 
ever. Ih,y  493,  and  cases  cited;  also  Lei^y  v. 
Hardin,    135    U.    S.,    109. 

The  controlling  power  of  Congress  in  the  regu- 
lation of  commerce  among  the  States,  which  is  usually 
and  appropriately  called  interstate  commerce,  and  the 
lack  of  independent  power  in  that  domain  on  'the 
part  of  the  States,  have  been  strongly  affirmed  and 
explicitly   decided   in    very   many   cases. 

In  Brennan  v.  THmville,  Mr.  Justice  Brewer  said  : 
'<  We  think  it  must  be  considered,  in  view  of  a  long 
line  of  decisions,  that  it  is  settled  that  nothing  which 
is  a  direct  burden  upon  interstate  commerce  can  be 
imposed  by  the  State  without  the  assent  of  Congress, 
and  that  the  silence  of  Congress  in  respect  to  any 
matter  of  interstate  ^commerce  is  equivalent  to  a 
declaration  on  its  part  that  it  should  be  absolutely 
free."     153   U.    S.,  302. 

Mr.  Justice  Bradley,  in  another  case,  used  this 
language  :  '  *  We  have  repeatedly  decided  that  a  State 
law  is  unconstitutional  and  void  which  requires  a 
party  to  take  out  a  license  for  carrying  on  inter- 
state commerce,  no  matter  how  specious  the  pretext 
for  imposing  it."      Crutcher  v.  Kentucky,  141  U.  S.,  58. 

And  in  still  another  case,  Mr.  Chief  Justice  Ful- 
ler   observed :     * '  We    have    repeatedly    held    that   no 
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State  has  the  right  to  lay  a  tax  on  interstate  com- 
merce in  any  form,  whether  by  way  of  duties  laid 
on  the  transportation  of  the  subjects  of  that  com- 
merce, or  on  the  receipts  derived  from  that  trans- 
portation, or  on  the  occupation  or  business  of  carry- 
ing it  on,  for  the  reason  that  such  taxation  is  a 
burden  on  that  commerce,  and  amounts  to  a  regula- 
tion of  it,  which  belongs  solely  to  Congress."  Lj/jig 
V.  Michigafij  136   U.  S.,   166. 

Several  cases  involving  the  validity  of  State  laws, 
whereby  a  license  or  privilege  tax  was  laid  upon 
di'ummers  or  soliciting  agents,  with  principals  in  other 
States,  as  in  the  present  case,  have  been  before  the 
Federal  Supreme  Court  in  late  years  ;  and  in  every 
instance,  so  far  as  we  are  advised,  that  Court  has 
held  those  laws  to  be  unconstitutional  and  void  be- 
cause imposing  a  burden  upon  interstate  commerce. 
The  following  are  some  of  those  cases :  Sobbhxs  v. 
tShelhy  Taxing  District^  120  U.  S.,  489  ;  A%her  v. 
TexaSj  128  U.  S.,  129;  Stoutenhurgh  v.  Hennick^  129 
U.  S.,  141;  McCall  v.  California,  136  U.  S.,  104; 
Brennan   v.    Titusville,   153    U.   S.,   289. 

In  the  first  of  these  cases  the  decision  of  this 
Court  (13  Lea,  303),  was  reversed.  Subsequently, 
when  this  Court  came  to  consider  the  case  of  Hur- 
ford  V.  State,  it  adopted  the  view  of  that  tribunal, 
and  decided  that  the  statute  then  in  question  was 
invalid  in  so  far  as  it  required  agents  to  pay  a 
privilege  tax  for  selling  to  consumers  in  this  State, 
by   order   or   sample,  any  kind   of  merchandise   owned 
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by  their  principals  in  other  States — the  statute  be- 
ing to  that  extent  a  regulation  of  interstate  com- 
merce.     91   Tenn.,  669. 

That  part  of  the  present  statute  which  we  have  in 
this  opinion  held  to  be  unconstitutional  and  void,  be- 
cause  burdening  legitimate  commerce  between  citizens 
of  other  States  and  citizens  of  this  State,  is  but  one 
of  many  separate  and  independent  provisions  contained 
in  an  extended  revenue  Act,  consequently,  the  effect 
of  this  decision  is  to  eliminate  and  expunge  the  one 
invalid  provision,  and  leave  the  others  as  they  stood 
before.  Bugger  v.  Insurance  Co.^  95  Tenn.,  246; 
Reelfoot  Lake  Levee  District  v.  Dawson^  97  Tenn., 
151    (S.    C,    36   S.    W.    R.,    1048). 

Let  the  judgment   be   affirmed. 
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State,    for  Use,    etc.,   v.  Whitwobth. 

{Nashville.  ^     February   17,    1897.) 

1.  Bond.    Liability  of  sureties  on  Clerk  and  Master's. 

The  sureties  on  a  Clerk  and  Master's  bond  are  liable  to  printers 
for  fees  taxed  and  collected,  but  not  paid  over  by  their  prin- 
cipal, for  advertising  sales  and  publishing  nonresident  notices. 
(Post,  pp.  264-268.) 

Code  construed:  U  6425,  3842,  3843  (S.),  {{  5336,  2973,  2974;  (M. 
&  v.);  J?  4585,  2149,  2150  (T.  &  S.). 

Cases  cited  and  distingaished:  84  Am.  Dec,  518;  14  Miss.,  51;  4 
Strobhart,  30. 

2.  Same.     Same. 

And  the  sureties  on  a  Clerk  and  Master's  bond  cannot  avoid  lia- 
bility for  printers'  fees  for  advertising  sales  and  publishing 
nonresident  notices  which  were  taxed,  collected,  and  withheld 
by  their  principal,  upon  the  ground  that  the  required  affidavit 
of  the  printer,  or  his  foreman,  had  not  been  filed.  {Post, 
pp.  267,  268.) 

Code  construed:  J  6426  (S.). 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.   H.    Cook,   Ch. 

Charles  N.   Burch  for  State. 

Jordan    Stokes    and    P.    D.    Maddin    for    Whit- 
worth. 
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Wilkes,  J.  The  bills  in  these  cases  were  filed 
for  the  purpose  of  collecting  from  the  sureties  of 
George  K.  Whitworth,  former  Clerk  and  Master  of 
the  Chancery  Court  for  Davidson  County,  certain 
fees  for  advertisement  of  chancery  sales  and  non- 
i-esident  notices,  made  by  order  of  the  Court  of 
which   he  was   Clerk   and   Master. 

It  is  conceded  that  the  Clerk  and  Master  taxed 
up  in  the  bills  of  costs  and  collected  the  various 
amounts  in  controversy,  and  that  he  failed  to  pay 
over  the  same  to  the  complainants,  and  bis  liability 
personally  for  the  same  is  not  contested.  The  sure- 
ties contend  that  these  fees,  thus  taxed  and  collected, 
are  individual  liabilities  of  the  Clerk  and  Master, 
and  the  sureties  upon  his  bond  are  not  liable  there- 
for, and  we  are  cited  to  several  decisions  from  other 
States  so  holding.  Commo7iiv€alth  v.  Sioope,  45  Pa., 
535  (84  Am.  Dec,  518);  Broxoii  v.  PhijypB^  14 
Miss.,  51;  Allen  v.  Ramsey ^  4  Strobhart  (S.  C),  30; 
Throop  on  Public  Officers,  Sec.  257;  Brandt  on 
Suretyship,    Sec.    533. 

It  is  only  necessary  to  say  that  the  determina- 
tion of  the  matter  must  depend  upon  the  proper 
construction  of  our  own  statutes  and  the  practice  of 
our   own   Courts. 

In  Coiiwimiwealth  v.  Sioojye^  84  Am.  Dec.,  518, 
the  Court  says:  ^*The  fee  bill  does  not  provide  for 
the  printer's  cost,  and  though  the  Sheriff  is  given 
fees  for  advertising  in  certain  cases,  yet  no  act  of 
Assembly   recognizes   any   interest   of  the   printer." 
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In  Brown  v.  Phipp9^  14  Miss.,  51,  it  was  held 
that  the  advertisement  of  tax  sales  was  a  matter  of 
private  contract  between  the  tax  collector  and  printer. 
The  law  did  not  fix  the  printer's  fees,  and  made 
no   provision  for   their   payment. 

In  Allen  v.  Ramsay^  4  Strobhart  (S.  C),  30, 
it  is  said:  ''The  Circuit  Judge  held  the  amount 
of  the  printer's  bill  depended  upon  the  contract  be- 
tween him  and  the  Sheriff,  was  not  regulated  by 
law,  and,  therefore,  did  not  fall  within  the  denomi- 
nation of  fees  that  the  printer  might  recover  from 
the  Sheriff  for  his  services,  whether  the  Sheriff  col- 
lected from  the  debtor  or  not,  and  hence  the  col- 
lection by  the  Sheriff  imposed  no  liability  on  his 
sureties. ' ' 

It  is  evident  all  these  cases  are  based  upon  the 
theory  that  the  law  allows  compensation  or  fees  to 
the  Sheriff  for  such  publications,  but  does  not  rec;- 
ognize  the  printer  in  the  matter,  leaving  it  to  the 
Sheriff  to  make  such  contracts  as  he  may  see  fit  or 
be  able  to  do  with  the  printer,  and  being  respon- 
sible therefor.  The  idea  is,  that  the  work  is  done 
for  the  Sheriff,  and  not  for  the  parties,  and  the 
sureties  are  no  more  liable  for  this  service  rendered 
the  Sheriff  by  the  printer  than  they  would  be  to 
one  who  hired  the  Sheriff  a  horse  or  vehicle  to  en- 
able him  to  execute  process.  But  we  think  this  is 
not  the  theory  of  our  law  nor  the  practice  of 
our  Courts.  The  Code  (M.  &  V.),  §  5336,  pre- 
scribes what  fees   printers  are  entitled   to   receive  for 
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printing  legal  notices.  The  Acts  of  1887,  Ch.  229 
(Shannon,  §  6426),  sets  out  the  fees  for  notices  of 
sale,  attachment,  and  nonresident  notices,  and  also 
provides  that  the  Clerk  of  the  Court  shall  require 
the  affidavit  of  the  publisher,  or  his  foreman,  that 
the  notice  has  appeared  the  required  number  of 
times,    and   file  the   same   as   proof  in   the   cause. 

The  Code  (Shannon),  §  3842,  prescribes  the  con- 
tents of  an  advertisement  of  sales  of  land,  and  §  3843 
provides  for  payment,  as  follows:  ''The  printer's  fee 
shall  be  eighty  cents  per  square  for  the  first  inser- 
tion, and  forty  cents  per  square  for  each  subsequent 
insertion,  to  be  taxed,  collected,  and  paid  as  other 
costs  in  the  suit,  or  expense  of  sale,  as  the  case 
may   be." 

It  will  be  seen  that,  contrary  to  the  rules  laid 
down  in  the  cases  cited,  our  statutes  fix  the  amount 
of  fees,  and  state  that  they  are  to  be  taxed  in  the 
costs,  and  be  collected  and  paid  as  other  costs. 
The  advertisement  is,  therefore,  recognized  as  an 
official  act  of  the  officer,  and  becomes  one  of  his 
duties,  and  the  Clerk  and  Master  is  liable  for  such 
fees  collected,  as  he  is  for  those  of  Sheriffs,  Nota- 
ries, and  other  officers  and  witnesses,  and  for  default 
in   regard   to   them   his   sureties   also   become  liable. 

The  advertisement  of  nonresident  notices  is  gov- 
erned by  the  same  rules.  Shannon,  §§  6425,  6426. 
And  while  there  is  no  provision  in  so  many  words 
that  fees  for  their  publication  shall  be  taxed  in  the 
bill   of   costs,    and   collected   as    other   costs,  still  such 
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is  the  plain  intent  and  meaning  of  the  law.  The 
publication  is  in  lieu  of  personal  process,  and  the 
fees  for  publication  are  in  lieu  of  the  fees  for 
service  of  personal  process.  In  this  case,  as  a  matter 
of  fact,  they  were  taxed  up  as  part  of  the  costs, 
and   so    collected. 

It  will  be  noticed  that  our  law  fixes  the  printer's 
fee  just  as  it  does  the  Sheriff's,  and  it  is  not  left 
to  private  agreement  between  the  Sheriff  and  printer 
to  fix  the  amount.  The  printer  becomes  a  party 
interested  in  the  costs,  just  as  the  Sheriff  or  other 
official   is. 

The  cases  to  which  we  have  been  cited  by  de- 
fendants show  that  the  amounts  of  fees  were  not 
fixed  by  law,  but  were  left  to  private  contract  be- 
tween the  Sheriff  and  the  printer,  and  in  these  cases 
the  law  made  no  provision  for  taxing  and  collecting 
such  printer's  fees.  The  whole  theory  of  our  law 
and  course  of  practice  is  to  tax  up  such  printer's 
fees  as  part  of  the  costs,  and  in  so  doing,  as  well 
as  in  collecting  such  costs,  the  Clerk  and  Master 
acts  in  his  official,  and  not  his  individual,  character, 
and  for  his  defaults  in  regard  to  such  fees  his  sure- 
ties are   liable. 

It  is  next  insisted  that  it  is  not  shown  that  the 
affidavit  of  the  printer  or  his  foreman  was  furnished 
in  the  cases  for  which  fees  are  charged,  as  is  re- 
quired  under   the   Code  (Shannon),   §  6426. 

This  question  is  one  that  affects  the  party  against 
whom   such   costs  were   taxed,    and   it    may   be   mate- 
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rial  in  other  views  of  the  case,  but  it  appears  in 
this  case  that,  whether  such  affidavits  were  made  or 
not,  the  fees  were  collected.  It  will  be  presumed 
that  the  Clerk  did  his  duty  in  requiring  the  affi- 
davit before  he  paid  the  fees,  in  the  absence  of  all 
proof  on  the  question,  and,  the  Clerk  and  Master 
having  collected  such  fees,  these  sureties  cannot  de- 
fend against  their  liability  upon  this  ground.  Be- 
sides,   this   defense  is   not   made  in   the   pleadings. 

We  think  there  is  no  error  in  the  decree  of  the 
Court  of  Chancery  Appeals,  holding  the  sureties  lia- 
ble  for   such   fees,    and   it   is   affirmed   in  each   case. 
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WooDFOLK  V.    Lyon. 

{Nashville.      March    1,    1897.) 

1.  Mabried  Woman.    Judgment  against  is  valid. 

A  jndg'ment  obtained  agtiinst  a  married  woman  is  valid,  and  may 
be  enforced  against  her  general  estate,  although  she  could 
have  defeated  it  by  pleading  coverture.     (P(Mrt,  p.  271.) 

Cases  cited  and  approved:  Crawford  v.  Crawford,  1  Leg.  Rep., 
37;  Howell  v.  Hale,  5  Lea,  406;  Yeatman  v.  Bellmain,  6  Lea, 
491;  Chatterton  v.  Young,  2  Tenn.  Chy.  Rep.,  770. 

2.  Same.    Separate  estate  not  subject  to  eocecutton. 

A  married  woman*s  separate  estate  is  not  subject,  even  after  the 
termination  of  her  coverture,  to  seizure  under  execution  issued 
upon  a  personal  judgment  rendered  agtiinst  her  during  covert- 
ure for  a  debt  not  chargeable  upon  her  separate  estate.  (Post, 
pp.  27i-276.) 

Cases  cited:  Jordan  v.  Keeble,  85  Tenn.,  412;  Jordan  v.  Everett, 
93  Tenn.,  390;  Litton  v.  Baldwin,  8  Hum.,  209;  Cherry  v.  Clem- 
ents, 10  Hum.,  555;  Shacklett  v.  Polk,  4  Heis.,  109;  Robertson 
V.  Wilburn,  1  Lea,  633;  Ragfsdale  v.  Gossett,  2  Lea,  739;  Warren 
V.  Freeman,  85  Tenn.,  513;  Eckerly  v.  McGhee,  85  Tenn.,  661; 
Chatterton  v.  Young,  2  Tenn.  Chy.  Rep.,  768;  Theus  v.  Dugger, 
93  Tenn.,  41;  Webster  v.  Helm,  93  Tenn.,  323;  Bank  v.  James, 
95  Tenn.,  IJS. 


FROM     MAURY. 


Appeal    from    Chancery   Court   of    Maury   County. 
A.    J.    Abernathy,    Ch. 
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FiGUEBS  &  Padgett  and  Stokes  &  Stokes  for 
Woodfolk. 

H.    Parks  and   G.    T.    Hughes  &  Son  for  Lyon. 

Wilkes,  J.  This  bill  is  filed  to  enjoin  the 
Sheriff  of  Maury  County  from  selling  certain  prop- 
erty belonging  to  complainant  under  execution  from 
a  personal  judgment  rendered  by  the  Chancery  Court 
of  Jackson  County  against  complainant  and  her  hus- 
band, W.  W.  Woodfolk,  and  to  have  the  judgment 
declared   void. 

There  was  a  demurrer  to  the  bill,  which  was 
overruled,  and  defendants  thereupon,  by  leave  of 
Court,    appealed,    and   have   assigned   errors. 

The  facts,  as  made  out  by  the  bill,  are:  Com- 
plainant married  W.  W.  Woodfolk  in  1883.  On 
the  day  of  their  marriage  the  husband  executed  and 
delivered  to  the  wife  a  deed  of  gift  to  certain  lands 
in  Jackson  County,  and  they  resided  together  upon 
this  land  for  some  time,  when  the  defendants  to  this 
cause  instituted  an  action  to  recover  possession  of 
the  land.  As  a  result  of  that  litigation,  the  defend- 
ants did  recover  the  land,  and  also  a  judgment 
against  Woodfolk  and  wife  for  rents  and  profits  and 
timber  cut,  after  allowing  certain  credits  for  im- 
provements. 

Some  time  after  their  marriage  complainant  sep- 
arated from  her  husband,  and  was  afterward,  in 
1892,  divorced.  In  the  meantime  the  property  lev- 
ied   upon,    as    stated    in    this    bill,    was    settled    upon 
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complainant  to  her  sole  and  separate  use,  and  free 
from  the  debts,  contracts,  and  liabilities  of  her  pres- 
ent  or   any   future   husband. 

It  is  now  insisted  that  the  judgment  rendered  in 
the  Jackson  County  Chancery  Court,  although  taken 
against  complainant  when  she  was  a  feme  covert,  is 
not  void;  and  having  failed  to  interpose  her  covert- 
ure before  judgment  rendered,  complainant  cannot 
now   set  it   aside. 

We  think  the  law  is  well  settled  in  this  State, 
that  if  a  married  woman  is  sued,  and  she  fails  to 
plead  her  coverture,  the  judgment  is  not  void,  and 
may  be  satisfied  by  execution  against  her  general 
estate.  Crawford  v.  Crawford,  1  Leg.  Rep.,  37; 
Howell  V.  Hale,  6  Lea,  406;  Yeatinan  v.  Bellmain, 
6  Lea,  491;    Chatterton  v.    Ymmg,  2  Coop.   Chy.,   770. 

We  are  of  opinion,  therefore,  that  in  so  far  as 
the  bill  seeks  to  set  this  judgment  aside  it  cannot 
prevail,    and   is   properly   demurrable. 

The  other  question  is  one  of  much  difficulty,  and 
as  to  which  there  is  no  direct  adjudication — that  is, 
whether  the  separate  estate  of  a  married  woman 
may,  after  coverture  ceases,  be  subjected  to  a  gen- 
eral  judgment   obtained   against    her   while   married. 

In  Chatterton  v.  Young,  2  Tenn.  Chy.,  768,  it 
was  held  that  a  judgment  against  a  married  woman 
will  not  bind  her  separate  estate  unless  the  claim 
or  debt  on  which  it  is  based  would  have  been  a 
charge  on  the  estate  if  the  judgment  had  not  been 
rendered;    in   other    words,    the    judgment   as    to   such 
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separate  estate  is  no  more  far  reaching  than  the 
original  debt  on  which  it  is  based,  and  the  same 
doctrine  is  held  in  Jordan  v.  Keeble  and  iny<?,  1 
Pick.,    412;   Jordan   v.    Everett^    9    Pick.,    416. 

In  each  of  these  cases,  however,  the  question 
arose  out  of  an  effort  to  subject  such  separate  estate 
during   coverture,    and   not   after   it   had   ceased. 

In  Perry  on  Trusts  (2d  Ed.,  Sec.  552),  it  is 
stated:  ^'The  property  conveyed  to  a  married  woman, 
to  her  sole  and  separate  use,  becomes  absolutely 
hers,  and  may  be  sold  by  her  as  soon  as  her  hus- 
band  dies,    or   creditors  may  seize  it   for  her  debts." 

This  statement  of  the  text,  so  far  as  it  pertains 
to  her  power  of  sale  after  her  husband's  death,  is 
supported  by  authority,  but  so  far  as  it  holds  that 
creditors,  in  that  event,  may  seize  it  for  her  debts, 
is   not   sustained   by   the   authorities    the   author   cites. 

We  can  derive  but  little  aid  from  the  text-books 
and  decisions  of  other  States  upon  this  point,  or,  in- 
deed, upon  the  general  subject  of  separate  estates  of 
married  women,  since  there  is  a  great  diversity  of 
holding  in  the  several  States  upon  questions  affecting 
the  wife's  separate  estate.  A  most  exhaustive  re- 
sume of  the  English  and  American  law  upon  the 
subject  of  separate  estates,  and  the  holding  of  dif- 
ferent Courts,  is  found  in  Radford  v.  Ca^^le^  13 
W.  Va.,  672-685.  In  some  States  execution  may 
run  against  her  separate  estate.  Freeman  on  Ex., 
Sec.  128.  But  this  will  depend  on  the  laws  of  the 
particular    State.      Bishop    on    Married    Women,    Sec. 
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958.  We  must,  therefore,  consider  the  holdings  of 
our  own  Courts  in  regard  to  the  nature  and  charac- 
teristics  of  separate  estates,  and  how  they  may  be 
charged  by  the  married  woman  or  subjected  to  her 
debts. 

It  has  been  uniformly  held  that,  in  order  for  a 
married  woman  to  charge  her  separate  estate,  she 
must  expressly  agree  and  stipulate  to  do  so  for  the 
special  debt  sought  to  be  charged.  Litton  v.  Bald- 
win^ 8  Hum.,  209;  Cherry  v.  Clements^  10  Hum., 
655;  Shacklett  v.  Polkj  4  Heis.,  109;  Robertson  v. 
Wilbum^  1  Lea,  633;  Ragsdale  v.  Gossett,  2  Lea, 
739;'  Jordan  v.  Keeble^  1  Pick.,  412;  Warreii  v. 
Freeman^  1  Pick.,  513;  Eckerly  v.  McGhee^  1  Pick., 
661;  Ohatterton  v.  Young,  2  Tenn.  Chy.,  768; 
TJteus  V.  Dugger,  9  Pick.,  41;  Webster  v.  Helm,  9 
Pick.,  323;  Bank  v.  James,  11  Pick.,  15.  Benefit 
derived  by  the  separate  estate  is  not  sufficient  to 
make  the  estate  liable.  Knott  v.  Carpenter,  3  Head, 
642.  And  it  cannot  be  charged  by  implication. 
Thexis   V.    Dngger,    9   Pick.,    47. 

We  are  of  opinion,  also,  that  in  order  to  reach 
the  separate  estate  of  a  married  woman,  the  pro- 
ceeding must  be  by  bill  in  equity  to  subject  the 
property   charged. 

In  Chatterton  v.  Young,  2  Tenn.  Chy.,  771,  it 
is  said:  <<It  is  obvious  that  if  the  separate  estate 
of  the  feme  covert  were  subject  to  execution,  the 
fundamental  rule  of  this  State  would  be  at  once  ab- 
rogated, for  by  allowing  judgment  to  go  against  her, 
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or  confessing  judgment,  her  separate  property  might 
be  reached,  no  matter  how  sedulously  guarded  by 
the  grantor  against  any  disposition  by  her. 
Equity,  in  the  enforcement  of  the  contract  of  a  mar- 
ried woman  on  her  separate  estate,  does  not  give  ex- 
ecution against  the  person  or  estate,  but  proceeds  in 
rem.''  Citing  9  Ves.,  189;  1  Madd.,  264;  10  Ala., 
291.  And  this  is  the  holding  of  this  Court  in 
Jordan  v.  Keebh^  1  Pick.,  417;  Warre^n  v.  Freeman^ 
1  Pick.,  615;  EcJierly  v.  McGhee,  1  Pick.,  661; 
Jordan    v.    Everett^    9    Pick.,    390,    416. 

And  it  is  the  generally  accepted  theory  that 
Courts  of  Equity  enforce  the  agreements  of  married 
women  against  their  separate  estates,  not  as  personal 
liabilities,  but  by  a  proceeding  in  rem  against  the 
property  charged.  Cord  on  Married  Women,  Sees. 
254,  262,  283a,  283^,  332;  Radford  v.  Carwile, 
13  W.,  Va.,  572-685;  ^Vainford  v.  Heyl,  20  Eq., 
321-324. 

We  are  not  now  considering  the  question  of  a 
debt  created  after  the  coverture  ceased  or  before  it 
begins,  and  we  express  no  opinion  as  to  the  liability 
or  proper  remedy  in  such  cases.  Here  the  liability 
was  created  and  judgment  was  obtained  during  the 
coverture.  Although  at  that  time  the  wife  owned 
the  property  now  sought  to  be  subjected,  it  could 
not  be  reached  by  execution,  neither  could  it  bo 
reached  in  equity,  because  the  wife  had  not  charged 
it  by  any  special  or  general  agreement  to  that  ef- 
fect.      Upon    what    principle  -  does    the   death    of    the 
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husband  or  the  divorce  of  the  wife  render  the  prop- 
erty  liable?- 

We  can  understand  how  she  may  dispose  of  the 
property  after  her  husband's  death  as  she  might 
choose,  and  as  a  fefne  sole.  She  had  that  right 
during  coverture,  unless  it  was  expressly  withheld 
in  the  instrument  creating  the  separate  estate,  but 
we  are  unable  to  see  why  her  separate  estate  would 
be  liable  for  her  debts  incurred  during  coverture 
any  more  after  she  became  discovert  than  before. 
She  needs  protection  from  her  husband's  debts  then 
as  much  or  more  than  when  covert.  We  cannot 
see  that  the  death  of  her  husband,  or  her  divorce, 
can  render  her  property  liable  for  a  debt  or  obli- 
gation that  it  was  not  liable  for  when  the  debt  or 
obligation  was  incurred,  nor  how  such  death  or  di- 
vorce could  render  a  liability  enforceable  that  was 
not  enforceable   when    incurred.. 

Under  the  cases  cited  the  judgment  would  add  no 
additional  vitality  or  effect  to  the  liability  or  debt 
than  it  possessed  before  the  judgment,  as  against  her 
separate  estate. 

The  fact  of  the  judgment  does  not  place  the 
creditor  in  any  better  attitude,  as  regards  the  sepa- 
rate estate,  than  he  had  as  to  the  debt  or  liability 
in  its  original  shape.  If  she  again  becomes  covert 
it  cannot  be  insisted  that  the  exemption  of  her  sep- 
arate estate  would  not  agfain  attach  as  it  existed  under 
the  first  coverture. 

We   are   of    opinion,    therefore,    that    the    separate 
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estate    of    complainant    was    not    made    liable    during 

* 

coverture   by  the   judgment  rendered,   and   neither  did 
it   become   liable   for   such   judgment   after  coverture. 

There  was,  therefore,  no  error  in  overruling  the 
demurrer  so  far  as  it  raised  the  question  of  the 
liability  of  the  separate  estate  of  complainant  to 
execution  upon  the  judgment  mentioned,  and  the 
decree  of  the  Court  below  is  modified  and  affirmed 
with  costs,  and  the  cause  is  remanded  for  such  fur- 
ther  proceedings   as    may   be   desired. 


Chief     Justice     Snodgrass     and     Associate     Justice 
Beard   did   not   concur    in   this   opinion. 
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Blackmore  V.    Granbery. 
{Nashville.      March   5,    1897.) 

1.  Bills  and  Notes.    Parol  agreement  thai  principal  shall  be  liable 

as  surety  enforceable, 

A  parol  contract,  whereby  the  parties  a^ee  that  the  ostensible 
principal  shall  be  liable  only  as  surety  on  a  note,  may  be 
proved  and  enforced  in  equity.     (Post^  pp.  27P,  281,  282, ) 

2.  Collateral  Sec?tjritt.    Application  of  proceeds. 

Where  notes  are  deposited  by  a  debtor  **as  collateral  security 
for  any  of  my  [his]  indebtedness,"  their  proceeds,  when  col- 
lected and  held  without  appropriation  by  the  creditor,  will  be 
applied  by  the  Court  to  and  among  the  several  debts  secured, 
according'  to  the  principles  of  equity.     {Post,  PP'  280-285,) 

3.  Same.    Same,    Example, 

The  Court  will  direct  the  application  of  the  proceeds  of  a  general 
deposit  of  collaterals,  in  the  absence  of  any  valid  direction  by 
the  creditor,  to  the  debt  which  was  the  oldest,  and  on  which 
security  had  been  given,  in  preference  to  younger  debts  for 
which  there  were  no  sureties.     {Post,  pp,  280-285,) 

Cases  cited  and  approved:  Bussey  v,  Oant,  10  Hum.,  238;  Mason 
V,  Smith,  11  Lea,  67;  Fulton  u  Davidson,  3  Heis.,  648;  Lippman 
V.  Boales,  16  Lea,  283;  95  Am.  Dec,  291;  29  Am.  Dec,  687;  37 
Am.  Dec,  623;  32  Barb,,  23;  2  Stark.,  101. 

Cited  and  disapproved:  6  Cranch,  8;  15  Conn.,  437. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of   Davidson  County. 
James  Trimble,    Sp.    Ch. 
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Champion,    Head   &   Brown   for   Blackmore. 
A.    D.    Marks   for   Granberv. 

Wilkes,  J.  The  bill  is  filed  in  this  cause  to 
recover  of  W.  L.  Granbery  a  note  for  $3,615.93 
and  interest.  This  note  is  made  by  Granbery  to 
the  order  of  Sparrel  Hill,  and  by  him  indorsed. 
The  bill  also  seeks  to  recover  upon  a  note  made  by 
John  W.  Childress,  payable  to  Granbery,  and  in- 
dorsed by  him,  pledged  to  secure  the  first-mentioned 
note. 

The  Chancery  Court  gave  judgment  on  the  Chil- 
dress note,  and  directed  the  proceeds  to  be  applied 
to  the  recovery  upon  the  Granbery  note,  so  far  as 
necessary,  the  balance  to  be  paid  to  Granbery. 
That  Court  also  gave  judgment  on  the  Granbery 
note  for  $2,398.71,  balance  after  allowing  credit  for 
$969.26,  arising  out  of  a  pledge  of  certain  collat- 
eral   by   Hill. 

Granbery  appealed  from  the  decree  so  far  as  it 
gave  judgment  against  him  for  any  amount,  and 
complainant  apjwaled  from  so  much  of  the  decree 
as  directs  credit  for  the  $969.26,  or  any  other 
amount,  on  the  Granl^ery  note.  The  judgment  as  to 
Childress  is  not  complained  of  and  not  appealed  from. 

The  Court  of  Chancery  Appeals  reversed  the 
Chancellor,  and  held  that  Granbery  was  entitled  to 
have  so  much  of  the  collateral  pledged  by  him  ap- 
plied to  his  debt  as  was  necessary  to  pay  his  debt, 
and   to   have   the   Childress    recovery   delivered    up   to 
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him,    and    it    was    so    decreed,    and    complainant    has 
appeale<i   to   this   Court,    and   has   assigned  errors. 

The  Court  of  Chancery  Appeals  finds,  as  facts, 
that  while  the  note  in  controversy  appears  to  have 
been  Granbery's  note,  and  was  signed  by  him  as 
maker  and  by  Hill  as  indorser,  still,  as  a  matter 
of  fact,  it  was  Hill's  note,  indorsed  by  Granbery, 
and  that  Hill  and  Granbery  had  agreed  that  Gran- 
bery would  appear  as  maker  and  Hill  as  indorser, 
and  that  this  agreement  was  known  to  Porterfield, 
the  cashier  of  the  bank  of  which  complainant  is  re- 
ceiver, and  the  note  was  by  him  accepted  and  dis- 
counted for  the  bank,  and  he  agreed  for  the  bank 
to  take  and  carry  the  note  in  that  shape.  A  writ- 
ten agreement  to  the  effect  stated  was  made  between 
Granbery  and  Hill,  and  while  it  was  not  delivered 
to  the  bank  or  to  its  cashier,  still  the  cashier  had 
full  knowledge  of  the  facts.  The  note  was  renewed 
from  time  to  time,  the  discount  being  added  into 
the  face  of  the  note.  One  of  these  renewals  was 
made  after  the  expiration  of  the  year  the  note  was 
to'  run,  and,  upon  this  occasion,  Mr.  Hill  procured 
the  renewal  and  paid  the  discount  to  the  cashier  in 
the  presence  of  the  president.  All  the  transactions 
had  by  Mr.  Granbery  in  regard  to  the  note  were 
with  the  cashier  and  the  president.  After  this  note 
was  made  Mr.  Hill  became  indebted  to  the  bank, 
both  as  principal  and  indorser,  in  various  other  notes 
and  amounts,  but  when  this  note  was  executed  that 
bank   had   no   other   paper   against   him. 
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When  the  bank  failed  Mr.  Hill  was  indebted  to 
it  some  $19,000,  besides  the  note  now  in  suit.  He 
was  also  liable  as  indorser  for  some  $6,000.  After 
the  note  in  suit  was  made,  Mr.  Hill  deposited  with 
the  bank  four  notes  on  the  Duncan  Hotel  Company 
for  $20,000.  They  were  placed  in  an  envelope, 
which  was  indorsed,  '<  These  notes  are  deposited  with 
the  Commercial  National  Bank  as  collateral  security 
for  any  of  my  indebtedness,''  dated  June  28,  1892, 
and   signed    ^'Sparrel    Hill." 

Upon  these  collateral  Duncan  House  notes,  the 
receiver  of  the  bank  has  collected  $9,718.25.  It 
appeared  that  the  receiver  had  recovered  two  judg- 
ments against  the  hotel  company — one  for  $21,356.66 
on  the  notes  in  question,  and  on  other  notes  held  by 
him  against  the  hotel  company,  for  $8,256.56;  that 
executions  were  issued  on  both  these  judgments  and 
levied  at  the  same  time  on  the  furniture  of  the  hotel 
company,  which  was  sold  for  $10,000  and  netted 
the   sum   before   stated   of   $9,718.25. 

Hill  contends  that  he  is  entitled  to  have  this 
whole  fund,  thus  realized,  applied  to  the  judgment 
for  $21,356.66,  and  the  receiver  insists  that  it  should 
be  prorated  between  the  two  judgments,  and  this 
matter  is  being  litigated  between  Hill  and  the  re- 
ceiver in  a  separate  action,  and  does  not  necessarily 
affect   this  litigation. 

The  receiver  has  made  no  application  of  the  funds 
in  his  hands,  but  is  holding  them  to  await  the  de- 
cision  of  the   matters   in   controversy. 
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The  Chancellor  held  that  the  arrangement  between 
Hill,  Granbery,  and  Porterfield,  the  cashier,  was 
not  binding  on  the  bank;  that  the  pledge  of  the 
notes  inured  equally  to  the  security  of  all  notes  on 
which  Hill  was  indorser,  as  well  as  those  on  which 
he  was  maker;  that  notice  could  be  given  to  the 
bank  of  the  real  status  of  the  parties  between 
themselves,  and  the  equities  be  worked  out,  as  be- 
tween all  the  parties,  at  any  time  before  final  dis- 
tribution of  the  proceeds  of  the  collateral;  that  the 
Granbery  note  is  entitled  to  contribution  out  of  such 
collateral  proceeds  only  pro  rata,  and  not  to  payment 
in  full;  and  that  the  fund  to  be  distributed  was 
only  $6,988.30,  and  not  $9,718.25,  after  prorating 
the  proceeds  of  the  sale  of  hotel  furniture  between 
both  judgments,  and  that  upon  the  basis  thus  fixed 
the  credit  to  go  upon  the  Granbery  note  was 
$969.26.      The   Court  of   Chancery  Appeals  held— 

I^irat. — ^Th.at  the  collaterals  were  to  be  treated  as  a 
general  pledge  to  secure  all  of  Hill's  indebtedness  and 
subject  to  be  applied  to  any  of  such  indebtedness, 
whether  as   principal,    security,    or   indorser. 

Second. — ^That  there  has  not  been  any  direction 
given  by  Hill  as  to  the  application  of  the  proceeds 
of  the  collateral,  and  that  the  receiver  had  made  no 
such  application  of  the  collateral  when  the  bill  in 
this  cause  was  filed,  and  that  whether  Hill  succeeds 
in  his  contention  or  not  is  not  material,  as  there 
will  be  in  any  event  $6,988.30  to  be  applied  as 
between     Granbery    and    the    bank.      The    Court     of 
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Chancery  Appeals  finds  as  a  fact  that  the  bank 
officials  not  only  knew  of  the  relation  of  Hill  and 
Granbery  *  between  themselves  on  this  note,  but  they 
agreed  to  the  same,  and  that  the  bank  had  full 
notice  of  the  facts,  and  that  the  true  relation  of 
the  parties  could  be  made  to  appear  by  parol  evi- 
dence (citing  Jones  on  Ple^lges,  518;  Randolph  on 
Com.  Paper,  Sec.  910),  and  that  as  between  these 
parties.  Hill  and  the  bank,  Granbery  occupied  the 
relation  of   surety,   and   not   principal,   on   the  note. 

The  Court  held,  further,  that  there  having  been 
no  application  of  the  proceeds  of  the  collateral  by 
the  parties,  the  law  will  apply  it  (1)  to  the  old- 
est debt,  in  which  event  it  must  go  to  the  note  in 
controversy;  (2)  that  it  will  apply  it  to  the  relief 
of  the  surety,  in  which  event  it  will  also  go  to  the 
note   in    suit. 

In  the  case  of  the  United  States  v.  Kirkpatrick 
et  aL  the  Supreme  Court  of  the  United  States  held 
(9  Wheat.,  720),  that  sureties  are  entitled  to  the 
enforcement  of  this  rule  in  regard  to  the  appropria- 
tion of  payments.  Judge  Story,  delivering  the 
opinion  of  the  Court,  said:  '*The  general  doctrine 
is  that  the  debtor  has  a  right,  if  he  pleases,  to 
make  the  appropriation  of  payments;  if  he  omits  it, 
the  creditor  may  make  it.  If  both  omit  it,  the 
law  will  apply  the  payments  according  to  its  own 
notions  of  justice."  And  in  that  case  the  payments 
were  applied  to  extinguishing  the  debts  according  to 
priority   of   time. 
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The  authorities  are  conflicting  upon  this  matter  of 
the  application  of  payments,  some  of  them  holding 
that  the  application  must  be  made  in  the  interest  of 
the  creditor  to  the  most  precarious  debt,  as  in  Fidd 
V.  Holland^  6  Cranch,  8;  Stanford  Bank  v.  Bene- 
dict^ 15  Conn.,  437.  And  this  is  the  doctrine  of 
the  common  law  on  this  subject.  The  current  of 
authority  is  to  apply  the  rule  as  stated  by  Mr. 
Story.  See  Pickering  v.  Day^  95  Am.  Dec,  291; 
^Yh^te  V.  N\Jihb^  29  Am.  Dec,  687;  Smith  v.  Loyd, 
37  Am.  Dec,  623  and  note.  And  this  is  the  doc- 
trine of  the  Roman  or  civil  law  in  such  cases,  and 
our  own  authorities  are  in  accord  with  this  civil  law 
rule.  Bussey  v.  Grants  10  Hum.,  238;  Mason  v. 
Smith,  11  Lea,  67;  Fultmi  v.  Davidscm^  3  Heis., 
648;    Lippman   v.    Boales,    16   Lea,    283. 

In  the  leading  case  of  Bitsney  v.  Ga^it^  10  Hum., 
238,  reference  is  made  to  Pattinon  v.  Hull,  3  Cowen, 
747  and  note,  where  the  cases  are  reviewed  and 
many  citations  are  made  to  English  cases,  where,  as 
in  our  State,  the  rule  of  the  civil  law  is  followed. 
Among  other  cases  is  cited  2  Stark.  Rep.,  101,  to  the 
effect  that  payments  will  be.  applied  to  discharge  debts 
for  which  a  surety  is  bound,  rather  than  to  one  where 
the  debtor  has  given  no  surety,  on  the  principle 
that  the  debtor's  honor  is  more  concerned  in  debts 
on  which  he  has  given  security  than  in  those  where 
he  alone  is  bound,  and  to  an  old  debt  before  a 
new   one.       1    Stark.    Rep.,    153. 

In   Story's   Eq.   Jur.,   Sec.   459<?,   it   is  said:    '*The 
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application  ought,  rather,  to  be  made  to  the  debt 
for  which  the  debtor  has  given  security,  than  to 
'  those  which  he  owed  singly,  because  thereby  the 
debtor  discharges  two  obligations — to  his  creditor,  to 
wit,  to  his  principal,  and  to  his  surety,  whom  he  is 
obliged   to   indemnify." 

In  the  case  of  Fxdton  v.  Davidson^  3  Heis.,  648, 
this  rule  was  applied,  and  the  fund  was  appropri- 
ated to  the  debt  on  which  John  S.  Fulton  had  given 
security,  and  which  was  the  oldest  debt,  in  prefer- 
ence to  younger  debts,  and  on  which  there  were  no 
sureties. 

The  rule  is  thus  stated  in  Bredenbecker  v.  Ixnoell^ 
32  Barb.,  23:  ^'Pothier  lays  down  the  rule  that 
the  application  ought  to  be  made  to  the  debt  for 
which  the  debtor  has  given  securities,  rather  than  to 
those  he  owes  singly.  The  honor  of  the  debtor  is 
concerned  in  such  payments."  Citing  Story's  Eq. 
Jnr.,    459c;    Marryatt   v.    Wldte^    2   Stark.,    101. 

In  Pennsylvania,  where  the  civil  law^  does  not 
prevail,  it  is  still  held  that  payment  will  be  made 
to   the   oldest   debt. 

In  the  case  of  Parde,e  v.  Marklsj  11  Pa.  St., 
555,  the  Court  says:  '<The  latter  rule  [to  wit,  to 
apply  to  the  most  precarious  security],  will  prevail 
whenever  the  interest  of  the  creditor  requires  that 
it  should,  but  not  to  the  prejudice  of  a  surety,  who 
may  insist  on  an  appropriation  under  the  first  rule 
stated    [to    wit,    the    oldest    debt],    and    hold    himself 
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bound  or  discharged  accordingly."  9  Watts,  386. 
See,    also,    Pieixe   v.    Sweety    33   Pa.,    161. 

Mr.  Daniel,  in  his  work  on  Negotiable  Instru- 
ments, 1252,  says,  in  eflfect,  that  payments  will  be 
applied  to  the  unsecured,  in  preference  to  the  secured, 
debts,  unless  the  latter  are  secured  by  a  surety,  in 
which  case  application  will  be  made  for  his  relief. 
To  the  same  effect,  see  Randolph  on  Com.  Paper, 
1503,  1494;  Tiedeman  on  Com.  Paper,  377;  Brandt 
on    Suretyship,    330. 

The  Court  of  Chancery  Appeals  having  held  that 
Granbery  was  entitled,  under  these  rules,  to  have  a 
sufficient  amount  of  the  proceeds  of  the  collateral 
applied  to  the  debt  upon  which  he  was,  in  fact, 
surety  or  indorser,  though  ostensibly  maker,  and  to 
have  his  Childress  debt  delivered  up  to  him,  we  are 
of  opinion  there  is  no  error  in  their  holding,  and 
their   decree   is   affirmed. 
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Harris  i\  Smith. 
{Nashville,      March    5,    1897.) 

1.  Statute  of  Limitations.     Does  not  ru7i  against  married  ivoinan, 

lohen. 

The  statute  of  limitations  does  not  run  during^  coverture  ag^ainst 
the  right  of  a  married  woman  to  set  aside  an  unauthorized  or 
fraudulent  conveyance  by  a  trustee  of  lands  held  for  her  use 
and  benefit,  and  to  recover  the  lands,  vtrhere  the  trustee  has 
estopped  himself  from  suing  or  joining  in  her  suit  by  executing 
the  deed.     {Post,  pp.  293,  294. ) 

Ca«es  cited  and  approved:  Herron  v.  Marshall,  5  Hum.,  443;  Par- 
ker V.  Hall,  2  Head,  643;  Bay  less  v.  Elcan,  1  Cold.,  99. 

Cited  and  distinguished:  Williams  v.  Otey,  8  Hum.,  563;  Watkins 
V.  Specht,  7  Cold.,  585;  Woodward  v.  Boro,  16  Lea,  682. 

2.  Innocent  Purchaser.    Informal  plea  of^  available,  when. 

Defendants  in  an  action  to  set  aside  a  conveyance  made  by  a 
trustee,  on  the  ground  that  the  conveyance  was  in  breach  of 
the  trust,  and  that  the  proceeds  were  misappropriated,  may 
avail  themselves  of  proof  on  pleas  of  innocent  purchaser,  em- 
bodied in  their  answers,  where  none  of  the  pleas,  though  infor- 
mal, were  excepted  to,  and  issue  has  been  taken  upon  them, 
and  the  cause  has  gone  to  proof  without  objection.  [Post,  p. 
294.) 

Code  construed:  8§6138,  6210,  6244  (S.);  J  J  5071,  5143,  5177  (M.  & 
v.);  ?H328,  4400,  4432  (T.  &  S.). 

Cases  cited  and  approved:  Rhea  v.  Allison,  3  Head,  177;  Jarmon 
i\  Farley,  7  Lea,  141;  MuUoy  v.  Paul,  2  Tenn.  Chy.,  155. 

3.  Same.    Pl&i  of,  not  aixiilahle,  wJien. 

The  plea  of  innocent  purchaser  cannot  be  invoked  by  one  who 
purchases  a  trust  estate  at  a  sale,  authorized  and  made  alone 
for  reinvestment,  with  notice,  upon  the  face  of  the  deeds  or 
otherwise,  of  an  actual  or  intended  misappropriation  or  diver- 
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sion  of  the  proceeds  of  sale  from  the  purposes  of  the  trust. 
{Post,  pp.  294,  295.) 

Case  cited  and  approved:  Loughmiller  v.  Harris,  2  Heis.,  558. 

4.  Same.     Plea  of.  avaiUible,  when. 

The  plea  of  innocent  parchaser  is  available  to  protect  one,  who, 
without  actual  or  constructive  notice  of  an  intended  misappro- 
priation  or  diversion  of  the  proceeds  of  sale  from  the  purposes 
of  the  trust,  purchases  the  trust  estate  at  a  sale  made  for  rein- 
vestment, where  the  purchaser's  deed  conforms  to  the  terms 
contained  in  the  deed  creating  the  trust  and  authorizing  the 
sale.     {Post,  pp.  295,  296. ) 

Cases  cited  and  approved:  Webster  v.  Helm,  93  Tenn.,  322;  Bank 
V.  James,  95  Tenn.,  8. 

5.  Trusts.     Purchaser  not  required  to  see  to  reinvesttrietit  of  proceeds 

of  sale. 

A  purchaser  of  land  from  a  trustee,  at  a  sale  made  for  reinvest- 
ment, upon  the  terms  of  the  original  trust,  is  not  required  to 
follow  up  the  consideration  and  see  that  it  is  applied  as  the 
trust  contemplates,  where  the  deed  to  him  was  executed  in 
strict  compliance  with  all  requirements  of  the  deed  creating 
the  trust.     {Post,  pp.  295,  296,  298,  299.) 

Cases  cited  and  approved:  Williams i;.  Otey,  8  Hum.,  568;  Lough- 
miller V.  Harris,  2  Heis.,  559;  Brown  v.  Foote,  2  Tenn.  Chy.,  263. 

6.  Evidence.    Pres^imption. 

A  purchaser  of  land  from  one  to  whom  it  had  been  conveyed  by 
a  trustee,  by  a  deed  showing  entire  conformity  to  the  terms  of 
the  deed  creating  the  trust,  will  not  be  presumed  to  have  had 
notice  of  anything  more  than  is  recited  in  the  deed  by  the  trus- 
tee.    {Post,  pp.  295,  296.) 

7.  Estoppel.     Of  married  woman. 

A  married  woman  cannot  set  aside  a  deed  made  by  herself  and  a 
trustee,  for  land  held  by  such  trustee  as  her  separate  estate 
in  accordance  with  an  antenuptial  contract,  and  recover  the 
land,  on  the  ground  that  the  proceeds  had  been  misappropri- 
ated, where  she,  with  full  knowledge  of  the  purposes  of  the 
deed,  and  in  order  to  consummate  such  purpose,  executed  a 
written  request  on  the  trustee  for  the  conveyance,  and  joined 
therein,  in  strict  compliance  with  the  requirements  of  the  ante- 
nuptial contract,  by  which  subsequent  purchasers  of  the  land 
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have  been  misled  into  believing"  there  was  no  defect  of  title. 
(Post,  pp.  296-298.) 

Cases  cited  and  approved:  Howell  v.  Hale,  5  Lea,  405;  Pilcher  r. 
Smith,  2  Head,  209;  Coolej'  v.  Steele,  2  Head.  604;  Galbreath 
V.  Lunsford,  87  Tenn.,  89;  Crittenden  v.  Posey,  1  Head,  312; 
Gates  V.  Cord,  93  Tenn.,  334. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Thos.  H.  Malone,  Ch. 

Jos.    H.    HoRTON   for   Harris. 

■ 

Bryan  &  Cartwright,  Lellyett  &  Barr,  C.  C. 
Trabue,  Stokes  &  Stokes,  and  Hamilton  Parks, 
for   Smith. 

Wilkes,  J.  This  bill  is  filed  to  recover  a  cer- 
tain house  and  lot,  situated  on  the  Public  Square  in 
Nashville,  and  also  rents  for  the  same  while  with- 
held from  the  complainant;  also  to  remove  a  trustee 
and   appoint   his   successor. 

On  hearing,  the  Chancellor  denied  the  relief 
prayed  for,  and  dismissed  the  bill.  The  Court  of 
Chancery  Appeals  aflirmed  the  decree  of  the  Chan- 
cellor as  to  its  results,  and  complainant  has  appealed 
to   this   Court   and   assigned   errors. 

The  facts,  so  far  as  necessary  to  be  stated,  are, 
that   on    January   6,    1874,    complainant    entered    into 
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an  antenuptial  contract  with  W.  Hooper  Harris, 
which  was  properly  registered  on  January  9  there- 
after. The  same  instrument  conveyed  the  property 
in  controversy  to  Erwin  Craighead,  as  trustee  for 
complainant,  to  be  held  for  her  sole  and  sepai'ate 
use,  and  as  her  separate  estate.  Complainant,  on 
the  day  after  the  instrument  was  executed,  inter- 
married with  the  said  W.  Hooper  Harris,  and  is 
now    his   wife. 

The  deed  of  settlement,  or  antenuptial  contract, 
before  referred  to,  contains,  among  other  provisions, 
the  following:  *'The  party  of  the  first  part  [mean- 
ing complainant]  shall  have  the  power  and  authority, 
at  any  time  during  said  marital  connection,  to  sell 
and  dispose  of  the  said  property  herein  conveyed, 
by  giving  directions  in  writing  to  said  Erwin  Craig- 
head, trustee,  and  by  executing  a  deed  signed  jointly 
by  herself  and  said  trustee,  and  the  proceeds  of 
such  sale  shall  be  reinvested  in  other  property  under 
the  same  conditions  and  provisions  as  contained  in 
this   deed." 

On  October  23,  1886,  complainant,  being  then,  as 
now,  the  wife  of  W.  Hooper  Harris,  addressed  to 
Erwin  Craighead,  the  trustee,  the  following  letter  of 
request: 

'^Deab  Sir — You  are  hereby  authorized  and  in- 
structed by  me  to  execute  a  deed  in  fee  simple, 
with  proper  covenants,  to  Francis  W.  Williams, 
Alexander  G.  Black,  and  Richard  P.  Williams,  to 
the   lot   of  ground   fronting  thirty-nine  feet,   more   or 

14  P— 19 


290  NASHVILLE : 


Harris  v.  Smith. 


less,  on  the  western  side  of  .the  Public  Square  and 
at  the  northern  corner  of  Deaderick  Street,  in  the 
city  of  Nashville,  Tenn.,  and  conveyed  by  me  to 
you,  in  trust,  by  deed  recorded  in  Book  50,  p.  395, 
of  the  Register's  office  of  Davidson  County,  Tenn., 
to  which  I  now  refer.  The  consideration  of  said 
deed  is  the  sum  of  $10,500  in  cash,  paid  to  you 
in  trust,  and  also  the  conveyance  to  you,  in  trust, 
for  my  benefit  (both  upon  the  same  terms  and  trust 
as  contained  in  my  deed  to  you,  above  referred  to), 
of  certain  lots  in  Maury  and  Claiborne's  addition  to 
Nashville,  fronting  265  feet  on  Maury  Street,  and 
particularly  described  in  a  deed  to  said  Williams 
and  others,  recorded  in  the  Register's  office  of 
Davidson  County,  Tenn.,  to  which  you  can  refer 
for  a  more  accurate  description.  Said  deed  is  found 
in  said  office  in  Book  60,  p.  563.  When  you  have 
executed  said  deed  send  it  to  me,  and  I  will  sign 
and  acknowledge  same,  as  required  by  my  deed  in 
trust   to   you,    as   aforesaid.     Respectfully, 

*'Mary  p.   Harris." 

In  obedience  to  the  instructions  in  this  letter,  a 
deed  to  the  property  was  prepared  and  executed  on 
November  6,  1886,  by  Craighead  as  trustee,  and  by 
complainant  and  her  husband,  and  was  duly  acknowl- 
edged and  registered.  The  letter  of  instructions 
above,  was  made  part  of  the  deed  and  registered 
with  it.  The  deed  recites  in  its  body  as  its  con- 
sideration, the  payment  in  cash  of  $10,500  and  the 
conveyance    of    other    real    estate    set    out    in    detail. 


DECEMBER  TERM,  1896. 


291 


Harris  v.  Smith. 


The  deed  in  its  body  also  recites  that  the  prop- 
erty conveyed  is  the  same  property  conveyed  by 
the  trust  settlement  and  antenuptial  contract,  re- 
ferring to  it  by  book  and  page  of  the  Register's 
office  of  Davidson  County.  The  deed  is  one  with 
covenants  of  general  warranty  as  to  Mrs.  Harris  and 
special    limited  warranty  as  to  the  trustee,  Craighead. 

On  March  21,  1887,  Williams,  Black  &  Co. 
conveyed  the  property  to  James  E.  Caldwell  for  a 
consideration  of  $25,000,  who  afterwards  conveyed  to 
Michael,  Andrew,  and  Christian  Smith,  and  through 
them  it  came  by  direct  conveyances  to  the  present 
holders. 

The  lots  referred  to  in  Maury  and  Claiborne's 
addition  were  conveyed  to  Craighead,  trustee,  in 
compliance  with  the  terms  and  conditions  of  the 
marriage  settlement.  They  were  afterwards  sold,  and 
the   proceeds   used    by   the   husband. 

Caldwell  and  the  Smiths,  as  well  as  the  trustee, 
Craighead,  Williams,  Black  &  Co.,  and  the  present 
owners  and  the  husband  are  made  parties  to  the 
bill,  but  it  was  afterward  dismissed  without  preju- 
dice as  to  Caldwell.  The  defendants,  other  than 
Harris,  the  husband,  and  Craighead,  the  trustee, 
who  are  the  present  owners  of  the  property,  set  up 
as  a  defense  that  they  are  bona  fide  purchasers  for 
valuable  consideration  and  with  no  notice  of  defects 
of  title,  and  they  rely  upon  this  and  also  upon  the 
statute  of  limitations,  coupled  with  adverse  posses- 
sion  for   more   than   seven   years. 
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The  Court  of  Chancery  Appeals  finds,  as  addi- 
tional facts,  that  Mr.  Harris  was  insolvent  when  he 
married,  and  that  when  the  deed  was  made  to 
Williams,  Black  &  Co.,  he  was  indebted  to  them  on 
speculative  ventures  in  the  sum  of  $22,000,  and 
that  the  real  consideration  of  the  conveyance  was 
$10,500  in  cash,  $4,500  in  the  lots  specified,  and 
the  cancellation  of  this  indebtedness,  which  was  com- 
promised in  settlement  at  $10,000.  The  Court  also 
finds  that  Mrs.  Harris  knew  the  contents  of  the  deed 
when  it  was  made,  and  also  the  contents  of  the  let- 
ter of  instructions,  and  knew  that  $10,000  of  the 
actual  consideration  of  the  transfer  was  the  cancella- 
tion and  satisfaction  of  her  husband's  debt  to  Wil- 
liams, Black  &  Co.  The  Court  finds  that  the 
$10,500  cash  was  paid  to  Craighead,  trustee,  and  he 
afterwards,  but  at  what  time  does  not  appear,  gave 
to  the  husband  $4,500  of  this  amount,  and  that  it 
does  not  appear  what  became  of  the  residue.  Com- 
plainant's counsel  states  that  part  of  it  was  used  in 
payment  of  taxes  and  other  charges  against  the 
property,  but  the  Court  of  Chancery  Appeals  does 
not  so  find.      The  $4,500  was  spent  by  the  husband. 

The  lots  which  were  received  from  Williams, 
Black  &  Co.  in  the  trade  were  afterwards  sold  and 
conveyed  by  deeds,  in  which  complainant,  her  hus- 
band, and  her  trustee  all  joined,  and  it  does  not 
appear  what  became  of  the  proceeds,  but  there  is 
some  evidence  to  show  that  they  were  received  and 
used   by   the   husband. 
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When  the  property  was  sold  to  Williams,  Black 
&  Co.  it  was  worth  $20,000.  Afterwards  extensive 
improvements,  to  the  amount  of  $16,000,  were  placed 
upon  it  by  the  Smiths,  making  the  property  cost 
them,  in  all,  about  $40,000.  It  was  afterwards 
conveyed  to  Mrs.  Alice  Smith,  with  general  war- 
ranty of  title,  for  $36,600,  and  she  had  no  notice 
of  any  claim  by  complainant,  nor  of  any  defect  in 
the  title.  The  $16,000  expended  in  improvements 
was  borrowed  by  mortgage  upon  the  property  from 
the  defendant  insurance  company.  The  present  own- 
ers, and  those  under  whom  they  claim,  have  had 
actual   adverse   possession   since   November  6,    1886. 

The  contention  on  the  part  of  complainant  is  that 
neither  she  nor  her  trustee  had  any  power  or  au- 
thority to  make  the  deed  to  Williams,  Black  &  Co. 
for  the  actual  consideration  for  which  it  was  made, 
and  it  is  a  fraud  upon  her  rights  under  the  trust 
settlement,  and  should  be  set  aside  and  the  property 
restored   to   her. 

It  is  insisted,  in  opposition,  that  she  had  the 
power  to  convey,  and  is  estopped  to  question  the 
conveyance  which  she  authorized  to  be  made,  and  that 
she  and  her  trustee  are  barred  by  the  statute  of 
limitations  of  seven  years,  and  that  the  defendants 
are  bona  fide  innocent  purchasers,  without  notice  of 
any  breach  of  the  trust  or  misappropriation  of  the 
proceeds.  As  to  the  statute  of  limitations,  the  Court 
of  Chancery  Appeals  was  of  opinion  it  did  not  apply, 
inasmuch   as   the   complainant   was   a   married    woman. 
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and  the  trustee,  Craighead,  had,  by  his  conveyance, 
estopped  himself  from  suing.  We  think  this  is 
correct,  under  the  cases  cited  of  llerroii  v.  Marsluill^ 
6  Hum.,  443;  I\n^ler  v.  Hall,  2  Head,  642;  Bay- 
less   V.    Elcan,    1    Cold.,    99. 

These  cases  are  distinguishable  from  cases  where 
the  trustee  has  not  estopped  himself,  such  as  Williams 
V.  Ottijy  8  Hum.,  563;  Watkiiis  v.  Specht^  7  Cold., 
585;  GoHs  v.  S'tngleton,  2  Head,  69-78;  Woodward 
V.    Boro,    16   Lea,    682. 

The  Court  of  Chancery  Appeals  was  of  opinion 
that  all  the  defendants  stand  before  the  Court  in 
projwr  position  to  avail  themselves  of  proof  upon 
the  pleas  of  innocent  purchasers,  inasmuch  as  none 
of  the  pleas  have  been  excepted  to  and  the  issue 
had  been  taken  upon  such  as  vrere  set  up  in  the 
answers,  and  the  case  has  gone  to  proof  without 
objection;  citing,  in  support  of  their  ruling,  Code 
(Shannon),  §§6138,  6244,  6210;  Gibson's  Suits  in 
Chy.,  Sec.  337;  Rhea  v.  AUisofi,  3  Head,  177; 
Jannan  v.  Fai^ley,  7  Lea,  141;  1  Dan.  Chy.  Prac, 
marg.    p.    679;    MuUoy   v.    Paul,   2   Tenn.   Chy.,    155. 

In  this  we  think  there  is  no  error.  The  Court 
of  Chancery  Appeals  report  that  the  proof  shows 
that  the  vendors  of  the  several  defendants  were 
seized,  or  claimed  to  be  seized,  in  fee;  that  they 
were  in  actual  possession,  and  the  consideration  in 
each  case  was  paid  without  actual  notice  of  com- 
plainant's claims,  so  that  the  case  must  turn  upon 
the   question   whether   complainant   had    the   power    to 
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convey,  and  properly  exercised  it.  We  have  already 
copied  the  power  of  sale,  as  contained  in  the  deed 
of  settlement.  Unquestionably,  if  the  deed  of  com- 
plainant and  her  trustee  to  Williams,  Black  &  Co. 
had  upon  its  face  contained  recitals  which  showed 
that  the  consideration  hid  been,  or  was  to  be,  mis- 
applied, or  applied  contrary  to  the  purposes  indi- 
cated in  the  power  of  sale,  in  the  settlement  referred 
to  in  it,  a  holder,  under  such  deed,  could  not  be 
a  bana  fide  purchaser  without  notice.  If  a  pur- 
chaser have  notice  of  an  actual  or  intended  misap- 
propriation of  the  consideration,  and  especially  if 
such  misappropriation  appear  upon  the  -face  of  the 
deed  conveying  a  trust  estate,  the  purchaser  cannot 
get  a  good  title.  Loughmiller  v.  Harris^  2  Heis., 
558.  But  where  there  is  no  notice,  actual  or  con- 
structive, of  such  misappropriation,  and  the  convey- 
ance, on  its  face,  conforms  to  the  terms  of  sale 
contained  in  the  deed  creating  the  trust,  the  pur- 
chaser will  get  a  good  title.  Webster  v.  Helm^  9 
Pick.,    322;    Bank,   v.    James^    11    Pick.,    8-15. 

Clearly,  in  a  contest  between  complainant  and 
Williams,  Black  &  Co.,  she  would  have  the  right, 
upon  the  facts  in  this,  record,  to  set  aside  the  sale, 
inasmuch  as  they  knew  a  part  of  the  consideration 
was  to  be,  and  was,  paid  to  them  in  violation  of 
the  trust  settlement.  But  the  deed  to  them  does 
not  show  this  fact,  but,  on  the  contrary,  shows 
entire  conformity  to  the  terms  of  the  settlement. 
A   purchaser,    looking   at   such   deed   as  a  link   in   his 
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chain  of  title,  would  know  that  the  first  purchaser 
was  not  required  to  see  to  the  appropriation  of  the 
purchase  money,  and  he  would  have  a  right  to  as- 
sume that  the  trustee  had  properly  applied  it,  and 
that  all  the  parties  had  acted  in  good  faith  and  per- 
formed the  duties  imposed  upon  them  by  law,  and 
that  the  consideration  was  truly  stated.  We  cannot 
presume,  from  the  recitals  in  this  deed,  that  any 
subsequent  purchaser  had  notice  of  anything  more 
than  the  deed  recites,  or  that  there  was  any  con- 
sideration other  than  as  there  stated  in  the  deed,  or 
that  the  consideration,  as  stated,  was  either  actually 
misappropriated,  or  was  intended  to  be  misappro- 
priated. 

We  are  also  of  opinion  that  complainant  cannot 
now  set  aside  the  deed  made  by  her  with  a  full 
knowledge  of  its  purposes,  when,  in  order  to  con- 
summate that  purpose,  she  executed  a  written  request 
and  conveyance  strictly  complying  with  the  require- 
ments of  her  antenuptial  contract,  and  subsequent 
purchasers  were  thus  misled  into  believing  that  there 
was  no  defect  in  the  title,  and,  under  this  belief, 
paid  the  consideration  for  their  purchases  and  ex- 
pended large  sums  in  the  way  of  improvements.  It 
cannot  be  doubted  but  that  she  intended  her  convey- 
ance to  show  a  compliance  with  her  power,  and  her 
failure  to  show  that  a  part  of  the  consideration  was 
to  be  misapplied,  operated,  whether  so  intended  or 
not,  to  mislead  purchasers,  who  were  justified  in 
believing  that    the   power   was    being   executed    in   all 
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respects  as  the  deed  of  settlement  provided.  Her 
deed,  with  the  letter  of  request  embodied  in  it,  was 
a  continuing  representation  through  the  public  records 
that  she  had  complied  with  the  power  conferred  by 
the  antenuptial  contract.  Although  a  married  woman, 
she  must  be  estopped  whenever  her  action  would 
operate  as  a  fraud,  whether  so  intended  or  not. 
Ilaieell  v.  Hdle^  5  Lea,  405;  Pitcher  v.  Smithy  2 
Head,  209;  Cooley  v.  Steele^  2  Head,  604;  Galhraith 
V.  Lurisford^  3  Pick.,  89;  Crittenden  v.  Posey ^  1 
Head,    312;    Gates   v.    Card^    9   Pick.,    334. 

In  Iloxoell  V.  Hale  it  is  held  that  a  married 
woman  is  estopped  to  deny  the  consideration  for 
the  execution  of  a  mortgage  on  her  separate  estate, 
as  against  an  assignee  whom  she  induced  to  pur- 
chase  the   mortgage   debt.       5    Lea,    405. 

In  Pitcher  aiid  Cataulis^  Admrs.^  v.  Richard 
Smith  and  wife,  it  is  held  that  if  a  married  woman 
covenant  to  convey  land,  and  by  reason  of  her 
coverture  her  covenant  is  void,  she  cannot  avoid 
the  contract  unless  she  restore  the  purchase  money. 
2   Head,    209. 

In  Cooley  v.  Steele  it  is  held  that  if  a  married 
woman  makes  a  solemn  disclaimer,  on  oath,  of  title 
to  slaves  which  are  legally  hers,  she  is  estopped 
from   afterwards   claiming   them.       2   Head,    604. 

In  Galhraith  v.  Lunsford  it  is  held  that  a  mar- 
ried woman  may,  by  acts  in  pais  done  without  any 
intentional   fraud,    estop   herself  to  assert   title   to   her 
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realty   against   persons   misled    to    their    prejudice    by 
such   acts.       3    Pickle,    89. 

In  Crittende?i  v.  Posei/  it  is  held  that  if  a  wife 
fraudulently  induced  others  to  purchase  her  slaves, 
she  would  be  estopped  from  asserting  her  right  to 
them.       1    Head,    312. 

In  Gates  v.  Card  it  is  held  that  a  married 
woman  who  joins  her  husband  in  the  execution  of 
a  deed,  estops  herself  to  dispute  the  grantee's  title 
thereunder,  although  her  name  does  not  appear  in 
the  face  of  the  deed  as  grantor.      9  Pick.,    334-341. 

The  letter  of  instruction  incorporated  in  the  deed 
made  by  complainant,  so  far  from  conveying  any 
notice  or  intimation  of  any  actual  or  contemplated 
misappropriation,  expressly  states  that  the  cash  is  to 
be  paid  to  her  trustee  in  trust,  and  the  lots  to  be 
conveyed  to  him  in  trust,  and  uses  this  language, 
"Both  on  the  same  terms  and  trust  as  contained  in 
my  deed  to  you,  above  referred  to,"  to  wit,  the 
deed  of  settlement,  or  antenuptial  contract,  specifying 
the  book  and  page  where  it  could  be  found,  and 
referring  to  it  for  more  specific  description,  etc. 
This  was  notice,  therefore,  to  purchasers  that  the 
property  was  being  sold  for  purposes  of  reinvest- 
ment, as  the  trust  provided,  although  that  expression 
is  not  used  in  the  instrument  in  so  many  words. 
This  being  so,  purchasers  were  charged  with  no 
further  duty,  and  could  presume  the  proper  reinvest- 
ment by  the  trustee,  unless  we  hold  that  it  is  the 
duty   of   the   purchaser,    in    such   cases,    to    follow    up 
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and  see  that  the  consideration  or  purchase  price  has 
been  applied  as  the  trust  contemplates,  a  doctrine 
which  now  finds  no  sanction  in  our  law,  as  is  con- 
ceded by  complainant's  counsel.  See  WilUams  v. 
Otey^  8  Hum.,  568;  Loughmlller  v.  Hama^  2  Heis., 
559;   Broion   v.    Foote^    2   Tenn.    Chy.,    263. 

We  are   of    opinion,    therefore,     that    there    is    no 
error   in    the   decree   of   the   Court    of    Chancery   Ap-  , 
peals,    and   it   is   affirmed   with   costs. 
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Clark   v.    Hill. 
{Nashville.      March    5,    1897.) 

Will.     Qivhig  absolute  estate. 

An  absolute  estate  in  the  testator's  wife,  free  from  any  trust,  is 
created  by  a  will  giving  to  her  all  his  estate,  with  a  request 
that,  if  at  her 'death  any  of  the  property  is  unconsumed,  she 
shall  give  a  specified  amount  to  a  designated  person,  but  pro- 
viding that  it  is  to  be  hers  to  dispose  of  as  she  sees  proper, 
and  that  only  in  the  event  that  there  is  more  than  will  be 
necessary  for  her  wants  and  needs  is  she  to  give  such  an 
amount. 

Cases  cited:  Anderson  v.  McCuUough,  3  Head,  613;  Anderson  v. 
Hammond,  2  Lea,  281;  Pillow  u  Rye,  1  Swan,  185;  Downing  r. 
Johnson,  5  Cold.,  229;  McGavock  v.  Pursly,  1  Tenn.  Chy.,  411; 
Bradley  in  Carnes,  94  Tenn.,  27. 


FROM     WILSON. 


Appeal    from   Chancery    Court   of    Wilson    County. 
A.    B.    Martin,    Sp.    Ch. 

McClain   &   McKenzie  for   Clark. 

Tarver   &   GoLLADAY   for   Hill. 

Wilkes,  J.  The  controversy  in  this  case  is  over 
the  proper  construction  of  the  will  of  Addison 
Askins.     So    much    of    it    as    is    necessary   to   be   re- 
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f erred  to,  is  in  the  following  words:  ''  I  and  my 
beloved  wife,  ,  Caroline,  have  been  married  now 
more  than  54  years.  God  has  blessed  us  with  a 
long  and  happy  life.  What  I  now  own,  she  has 
by  her  industry  and  economy  assisted  me  in  acquir- 
ing, and  in  making  this  will  it  is  my  main  object 
to  provide  for  her.  I  therefore  give  to  her  all  my 
estate,  both  real  and  personal,  of  every  kind  and 
character.  If  at  her  death  she  should  have  uncon- 
sumed  any  of  said  proj^rty,  I  desire  and  request 
that  she  give  to  Mrs.  John  B.  Clark  the  sum  of 
$200.  But  this  provision  in  favor  of  Mrs.  Clark 
is  in  no  way  to  interfere  with  the  enjoyment  of 
said  property  by  my  wife.  It  is  to  be  hers  to 
dispose  of  as  she  sees  proper,  and  only  in  the 
event  there  is  more  than  will  be  necessary  for  her 
wants  and  needs,  is  she  to  give  the  1^200  to  Mrs. 
Clark." 

The  bill  is  filed  by  Mrs.  John  B.  Clark  and  her 
husband  for  the  construction  of  the  will,  and  a 
judgment  is  prayed  against  the  administrator  of  Mrs. 
Askins  for  the  $200  and  "interest.  Mrs.  Askins, 
the  widow  of  Addison  Askins,  made  her  will  also, 
and  in  it  gave  to  Mrs.  McGee  sundry  notes  aggre- 
gating $1,850,  a  horse  and  buggy,  and  some  house- 
hold goods,  but  made  no  disposition  of  her  other 
property,  which  the  bill  charges  amounted  to  $500 
or  $600,  largely  more  than  sufficient  to  pay  the 
$200   to   Mrs.    Clark. 

The   bill   proceeds   upon   the   idea    that    a    trust   in 
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favor  of  Mrs.  Clark  was  impressed  upon  the  estate 
given  to  Mrs.  Askins,  dependent  alone  upon  the 
question  whether  all  the  estate  would  be  consumed 
by  the  wants  and  needs  of  the  first  taker;  and  it 
is  said  that  Mrs.  Askins  often  spoke  of  it  as  a 
charge  fixed  upon  the  estate  in  favor  of  Mrs.  Clark, 
which  it  was  her  desire  and  duty  to  preserve,  and 
that  she  left  a  portion  of  her  estate  undisposed  of 
in  order  to  meet  this  charge.  There  is,  however, 
nothing  in  the  will  of  Mrs.  Askins  in  regard  to 
this  legacy  of  $200,  and  no  provision  made  for 
Mrs.    Clark. 

There  was  a  demurrer  to  the  bill,  which  raised 
the  questions  (1)  whether  the  testator,  Addison  As- 
kins, gave  an  absolute  estate  to  his  wife,  Caroline 
Askins,  under  the  terras  of  the  will;  (2)  whether 
the  complainants  have  any  interest  in  the  estate 
which  they  can  enforce  by  law;  and,  (3)  whether 
there  was  a  complete  gift  to  complainants  of  $200 
or   any   other   sum. 

These  grounds  can  all  be  grouped  under  the  one 
head — that  is,  whether  Addison  Askins  gave  an  ab- 
solute estate  to  his  wife  under  his  will,  or  im- 
pressed it  with  a  valid  trust  in  favor  of  Mrs. 
Clark   to   the   extent   of   $200. 

The  Chancellor  construed  the  will  as  giving  to 
Mrs.  Askins,  the  first  taker,  an  absolute  estate,  and 
he  denied  complainant  any  relief.  The  Court  of 
Chancery  Appeals  reversed  the  holdipg  of  the  Chan- 
cellor,   and    held    that    a   valid    trust   was   created    in 
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favor  of  Mrs.  Clark  to  the  extent  of  $200;  that  a 
power  of  appointment  was  vested  for  her  benefit  in 
Mrs.  Caroline  Askins,  and,  Mrs.  Askins  having  died 
without  executing  this  power,  a  Court  of  Equity 
will  hold  the  trust  to  survive  and  decree  its  execu- 
tion. Defendant  has  appealed  to  this  Court  and 
assigned  as  error  this  holding  and  construction  of 
the   Court  of   Chancery   Appeals. 

The  Court  of  Chancery  Appeals  was  of  opinion 
that  the  case  falls  within  the  authority  of  Anderso7i 
V.  McCuUow/h^  3  Head,  613,  and  AnderHon  v. 
Hammond^  2  Lea,  281,  and  referred  also,  as  bearing 
upon  the  question,  to  Pillow  v.  Bye^  1  Swan,  185; 
Downing  v.  Johnston ^  5  Cold.,  229;  McGavock  v. 
PursUy^  1  Tenn.  Chy.,  411;  and  Bradly  v.  Carnes^ 
10   Pick.,    27. 

We  are  of  opinion  that  Addison  Askins,  by  the 
plain  terms  of  his  will,  vested  an  absolute  estate  in 
his  wife,  Caroline  Askins,  and  that  she  took  an 
unlimited  power  of  consumption,  enjoyment,  and  dis- 
position. 

It  is  true  that  there  is  a  desire  and  request 
expres^d  that  in  the  event  any  of  it  should  remain 
unconsumed  or  undisposed  of,  it  should  be  given  to 
Mrs.  Clark.  But  there  is  no  imperative  direction 
so  to  give  it.  The  matter  is  left  wholly  and  en- 
tirely to  the  discretion  of  the  wife.  Her  enjoyment 
of  the  property  was  not  to  be,  in  any  way,  inter- 
fered with,  or  affected  by  the  provision  in  favor  of 
Mrs.     Clark.       It    was    to    be    hers,     to    dispose    of. 
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consume,  and  enjoy  as  she  saw  proper,  and  only  in 
the  event  there  was  more  than  w^as  necessary  for 
hfer  wants  and  needs  was  she  to  give  the  $200  to 
Mrs.  Clark.  There  is  no  direct  or  indirect  gift  by 
Addison  Askins  to  Mrs.  Clark,  but  only  a  desire 
and  request  that  his  wife  may  give;  vesting  her, 
however,  with  the  absolute  right  to  dispose  of  it 
otherwise.  This  presupposes  that  the  property  is 
vested  absolutely  in  Mrs.  Askins  in  the  first  instance, 
for  it  is  only  in  that  event   it  would   be  hers  to  give. 

Complainant  cannot  recover  under  the  will  of 
Addison  Askins  without  more,  and  has  not  attempted 
to  do  so,  as  no  executor  or  distributee  of  his  is 
made  a  party.  The  recovery,  if  made  at  all,  must 
be  through  Mrs.  Askins,  and  necessarily  under  her 
will  making  the  gift  as  requested,  but  no  such  gift 
has  been  made.  We  cannot  see  that  the  lanofuaore 
used  in  the  will  of  Addison  Askins  imposed  any 
trust  upon  the  property  in  the  hands  of  his  wife. 
Such  construction  would  be  contrary  to  her  unlimited 
power   of    enjoyment,    consumption,    and   disposition. 

The  words  ** wants  and  needs"  cannot,  in  the 
construction  in  which  they  are  used,  simply  mean 
such  wants  and  needs  as  are  to  be  satisfied  by  con- 
sumption, but  they  must  be  construed,  also,  in  con- 
nection with  an  unlimited  power  of  disposition  and 
enjoyment.  The  entire  terms  of  her  holding  and 
use  must  be  construed  together  and  as  a  whole.  We 
think  the  principles  laid  down  in  Bradly  v.  CarneSy 
10   Pick.,    27,    are   conclusive   of   this   case. 
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The  case  of  Anderson  v.  McCuIlough^  3  Head, 
316,  is  not  in  point,  where  it  was  held  that  the 
property  was  given  to  the  wife  for  life,  with  direc- 
tions to  her  to  distribute,  the  manner  of  distribution 
to  be  largely  at  the  discretion  of  the  wife.  Here 
there  is  an  absolute  estate  vested;  there  is  no  direc- 
tion to  give,  but  simply  a  request  addressed  to  the 
party  to  whom  the  fee  is  given,  and  necessarily 
implying  discretion  to  give,  or  not,  as  she  may  choose. 

The  request  in  this  case  is  not  to  pay,  as  in  the 
case  of  Anderson  v.  Hammond^  2  Lea,  281,  but  to 
give,  implying  property  and  ownership  in  the  first 
taker,  and  an  option  upon  her  part  to  give  or  not, 
as   she   might   see   proper. 

Courts  of  Equity  have  gone  great  lengths  in 
creating  implied  or  constructive  trusts  from  precatory 
words.  The  tendency  is  to  discourage  an  extension 
of  the  doctrine.  Whenever  the  object  or  the  prop- 
erty of  the  supposed  trust  is  not  certain  or  definite, 
or  a  clear  discretion  and  choice  to  act  is  given,  and 
whenever  prior  dispositions  impart  uncontrollable  own- 
ership, the  Courts  will  not  create  a  trust  from  prec- 
atory words.  2  Story's  Eq.,  1086-70;  Anderson's 
Die.    of   Law,    p.    799. 

We  are  of  opinion,  therefore,  that  the  Court  of 
Chancery  Appeals  is  in  error  in  the  construction  of 
this  will,  and  that  the  Chancellor  is  correct,  and  his 
decree  is  affirmed  and  the  decree  of  the  Court  of 
Chancery  Appeals  is   reversed. 

14  P— 20 
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Stainback  V.   Junk  Bros.,    Etc.,    Co. 

{NashvUle,     March    6,    1897.) 

1.  Corporations.    RatiUcallon  of  unavJQu>r\zed  issue  of  hoftids. 

The  ratification  of  an  unauthorized  issiie  of  bonds  will  be  pre- 
sumed in  favor  of  innocent  third  persons,  without  any  direct 
or  formal  act  of  confirmation,  where  the  corporation  has  for  a 
considerable  time  continued  to  use  such  illegal  bonds,  as  col- 
lateral security  on  its  renewal  and  other  notes,  releasing" 
thereby  other  personal  security  thereon,  under  such  circum- 
stances as  to  render  it  incredible  that  the  facts  concerning  the 
original  issue  were  not  fully  known  at  the  time  to  the  corpora- 
tion, its  officers,  directors,  and  stockholders.  {Post,  pp.  909-315.) 

3.  Same.     Same.    Notice  of  illegality  of  act. 

The  knowledge  of  stockholders  and  directors  that  an  issue  of 
bonds  in  the  name  of  a  corporation  was  unauthorized,  such  as 
is  essential  to  ratification  by  acquiescence,  may  be  shown  by 
circumstances  that  raise  a  reasonable  inference  that  they  knew 
of  such  illegality  at  the  time  of  their  acquiescence.  (Post, 
pp.  309,  310.) 

3.  Chancery  Pleading  and  Practice.    InnocetU  purchaser. 

Objection  will  not  be  entertained,  when  made  for  the  first  time 
in  this  Court,  to  the  sufficiency  of  a  plea  of  innocent  purchaser 
incorporated  in  an  unsworn  answer  upon  which  issue  was 
joined  and  proof  taken  without  exception  in  the  lower  Court. 
(Post,  pp.  315-317.) 

Code  construed:  §?  6138,  6182,  6183,  6310,  6244  (S.),  J8  507J,  5115, 
5143,  5177  (M.  &  V.);  JJ  4328,  4373,  4400,  4432  (T.  &  S.). 

Cases  cited  and  approved:  Harris  u  Smith,  ante,  p.  286;  Rhea  v. 
Allison,  3  Head,  177;  Jarman  v,  Farley,  7  Lea,  141;  Mulloy  v. 
Paul,  2  Tenn.  Chy.,  155. 

4.  Same.     AsstgnmetU  of  error  bad,  wh^ru 

An  assignment  of  error  will  not  be  considered  in  this  Court, 
which  raises  a  question  not  made  in  the  pleadings  or  noticed 
in  the  evidence  in  the  Court  below.     {Post,  p.  319.) 
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5.  Assignments  fob  Creditors.   Assignee  not  an  innocent  purchaser. 

The  assignee  for  creditors  of  a  corporation  is  not  in  the  position 
of  an  innocent  purchaser  as  to  bonds  of  the  corporation  em- 
braced in  the  assignment  and  attacked  for  fraud,  in  their 
issue,  and  the  creditors  who  come  in  under  the  assignment 
are  entitled  to  only  such  rights  as  the  assignee  has.  {Posty 
pp.  315,  318,) 

6.  Same.     Registration. 

An  assignee  for  creditors  of  a  corporation  is  neither  a  creditor 
nor  a  ?>o?ia  fide  purchaser  within  the  meaning  of  the  registra- 
tion laws,  nor  are  the  beneficiaries,  under  the  assignment, 
mortgagees  for  value,  but  mere  volunteers.    (Post,  pp,  318,  319.) 

Case  cited  and  approved:  Nashville  Trust  Co.  v.  Bank,  91  Tenn., 
336. 

7.  Same.  .  Description  of  property  conveyed. 

An  assignment  for  creditors  of  a  lumber  and  manufacturing  cor- 
poration, conveying  its  plant  ^'and  all  appliances  used  in  oper- 
ating its  plant  and  factory,''  passes  a  mill  building  situated 
on  leased  premises  four  hundred  yards  from  the  company's 
main  mill,  and  used  in  connection  with,  and  as  part  of,  the 
plant.     (Post,  pp.  319,  320.) 

8.  Same.     CredUors'  rights  under. 

Creditors  of  a  corporation,  who  come  in  under  an  assignment 
for  creditors,  can  work  out  their  rights  against  third  persons 
only  through  the  assignee  and  under  the  assignment  to  him, 
and,  if  he  is  estopped  to  question  the  validity  of  bonds  secured 
by  a  mortgage  upon  the  corporate  property,  or  takes  the  prop- 
erty subject  to  the  mortgage,  they  are  similarly  affected. 
(Post,  pp.  320,  321.) 

9.  Action.    By  one  for  himself  and  others. 

If  suit  brought  by  one  person  on  behalf  of  himself  and  others  in 
the  same  right  fails  as  to  the  party  bringing  it,  it  will  be  dis- 
missed also  as  to  those  on  whose  behalf  it  was  brought,  and 
who  may  have  intervened  thereunder.     (Post,  pp,  321,  322,) 

10.  MoBTOAQBS  AND  Dbeds  OP  TRUST.     Of  Corporation  to  secure 
bonds,  valid  when. 

The  mortgage  of  a  corporation  to  secure  an  issue  of  bonds,  which 
conveys  no  more  property  than  was  reasonable  and  necessary 
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to  secure  the  amount  thereof,  is  not  void  because  it  reserves 
possession  and  delays  sale  for  ten  years,  and  provides  for  a 
limited  liability  of  the  trustee.     {Po8U  pp.  321,  322.) 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Thos.    H.    Malone,    Ch. 

A.  N.  Grisham  and  T.    M.   Steger  for   Stainback. 

Pitts  &   Meeks  for   Junk   Bros.,    etc. 

John   Ruhm   &   Son   for   John   Streight. 

John   M.    Gaut   for   American   National   Bank. 

James  S.  Pilcher  for  Union  Bank  and  Trust 
Company. 

Wilkes,  J.  This  is  a  bill  to  have  $50,000  of 
bonds,  purporting  to  have  been  issued  by  the  Junk 
Bros.  Lumber  &  Mfg.  Co.,  invalidated,  and  to  have 
the  trust  deed  made  to  secure  the  same,  declared 
illegal  and  void  for  want  of  corporate  authority  to 
make  it,  for  fraud,  and  defects  apparent  on  the 
face   of  the  trust. 

The  Chancellor  denied  the  relief  prayed,  and  the 
Court  of  Chancery  Appeals  affirmed  his  decree,  and 
the  cause  is  now  before  us  on  appeal  of  the  as- 
signee of    the    company  and    general   creditors.      The 
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Court  of  Chancery  Appeals  held  that  the  original 
issue  of  the  bonds  was  not  authorized  by  any  reg- 
ular corporate  action,  but  that  such  issuance  was 
afterwards  ratified  by  the  company  and  its  officers, 
and  that  the  bank  holding  the  bonds,  was  an  inno- 
cent holder  for  value,  and  that  the  bonds  and 
mortgages   were   valid   and   binding. 

A  number  of  errors  are  assigned  to  the  action 
of  the  Court  of  Chancery  Appeals,  but  they  may 
be  embodied  in  a  few  leading  points:  (1)  That  there 
was  no  ratification  by  the  company  and  its  oflScers; 
(2)  that  there  was  no  suflBcient  plea  or  defense  of 
innocent  purchaser;  (3)  that  the  bank  was  not  in 
fact  an  innocent  purchaser  and  holder  of  the  bohds, 
but  was  an  original  contracting  party  with  the  com- 
pany for  the  bonds,  and  they  were  taken  by  it  for 
pre-existing  debts. 

Upon  the  question  of  ratification  the  Court  of 
Chancery  Api)eal8  reports  that  S.  C.  Junk,  J.  H. 
Vaughn,  and  A.  B.  Spain,  three  of  the  stockholders 
and  directors,  authorized  and  assented  to  the  issuance 
of  the  bonds  and  mortgages  when  made.  Soon 
afterwards,  in  August,  1891,  Mr.  Junk  learned  the 
facts,  and  took  no  steps  to  undo  what  had  been 
done;  that  Streight  knew  all  alx)ut  the  bonds  and 
mortgages,  and  by  proxy  was  present  when  they 
were  directed  to  be  issued.  The  two  remaining 
stockholders  were  Ross  and  Jefferson,  each  owning  a 
small  amount,  about  $1,000  of  the  $109,000  stock. 
Stainback   and    Baird    became   stockholders   after    Feb- 
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ruary,  1892,  but  neither  of  these  parties  testifies, 
and  the  Court  of  Chancery  Appeals  reports  that  it 
does  not  expressly  appear  from  proof  whether  they 
knew  of  the  bonds  or  mortgage  or  not,  but,  under 
the   facts,   it   must   be  presumed   that   they  did   know. 

The  Court  of  Chancery  Appeals  find  that  the  cir- 
cumstances were  such  that  Ross  and  Jeflferson  had 
full  opportunity  to  know  of  the  transaction,  and,  in 
view  of  the  length  of  time  that  elapsed  after  the 
bonds  were  issued  before  the  bill  in  this  cause  was 
filed,  and  the  conduct  of  the  business  during  that 
time,  the  presumption  was  they  did  know,  and  it 
was  incumbent  on  them,  under  the  circumstances,  to 
show  that  they  did  not  know,  if  such  was  the  fact; 
that  Stainback  and  Baird  came  into  the  company 
after  the  resolution  to  issue  the  bonds  and  make  the 
mortgage  had  been  put  upon  the  books  of  the  com- 
pany, and  this,  together  with  the  general  knowledge 
existing  among  the  stockholders,  would  justify  the 
inference  that  they  knew  of  the  matter,  as  well  as 
the  further  fact  that  they  renewed  many  of  the  debts 
on  the  faith  alone  of  these  bonds  and  mortra^es. 
It  has  been  held  that  ratification  may  be  shown  by 
such  circumstances  as  raise  a  reasonable  inference 
that  the  contract  to  be  ratified  is  within  the  knowl- 
edge of  those  who  choose  to  inquire,  and  who  have 
full  opportunity  and  means  of  inquiring.  Jones  on 
Corp.  Bonds  and  Mort,  Sec.  286;  2  Cook  on  Stock- 
holders,   Sec.    731,    note    3. 

This  does  not  contravene  the  general  doctrine  that, 
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to  make  a  case  of  ratification,  the  parties  to  be  af- 
fected by  it  must  have  full  knowledge  of  all  the 
facts  concerning  the  matter  to  be  ratified,  but  finds 
that  such  knowledge  did  exist  under  the  facts  and 
circumstances,    as   found. 

In  2  Morawetz  on  Private  Corp.,  Sec.  633,  it  is 
said:  '*The  question  whether  an 'unauthorized  act  has 
been  ratified  by  the  members  of  a  corporation  is  a 
question  of  fact,  to  be  decided  by  a  jury  in  a  Court 
of  Law.  It  is  not  necessary,  for  this  purpose,  that 
an  act  of  ratification  be  shown  on  the  part  of  every 
individual  stockholder,  but  proof  of  circumstances 
from  which  the  Court  or  jury  can  reasonably  infer 
that  the  act  in  question  was  generally  known  among 
the  stockholders,  and  was  acquiesced  in  by  them, 
will  constitute  at  least  prima  facie  evidence  of  ratifi- 
cation. In  many  cases  knowledge  may  be  presumed 
from  circumstances,  and  assent  may  be  implied  from 
silence  or  failure  to  act."  See,  also,  4  Thomp.  on 
Corp.,    Sees.    5298-5314,    5315. 

As  before  stated,  this  concedes  the  general  rule 
of  law  that  there  must  be  full  knowledge  and  an 
intention  to  ratify  before  it  can  be  held  to  have 
been  effected,  and  the  Court  of  Chancery  Appeals, 
without  denying  or  avoiding  this  principle  of  law, 
hold  that  the  facts  and  circumstances  charge  the 
company  with  such  knowledge  as  is  sufiScient  to  make 
out   estoppel   and    ratification. 

In  this  connection,  the  Court  of  Chancery  Appeals 
consider  the   question   of    ratification    by   receiving   or 
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securing  a  loan,  from  the  defendant  bank  and  apply- 
ing the  money  to  its  debts,  and  the  discount  by  the 
bank   of   new    paper   on   the   credit   of   the    bonds. 

It  appears  that  the  bonds  and  mortgage  were 
delivered  July  20,  1891.  Four  days  therefifter, 
the  Junk  Bros.  Lumber  &  Mfff.  Co.  discounted 
six  of  its  notes  with*  the  bank,  aggregating  $9,660, 
in  order  to  take  up  certain  acceptances  which  John 
Streight  had  previously  undertaken  for  the  company, 
and  which  had  been  indorsed  to  the  bank.  The 
Court  of  Chancery  Appeals  report  that  it  was 
mainly  on  account  of  these  acceptances  that  the 
bonds  were  issued  and  mortgage  made,  and  that  the 
notes  to  take  them  up  were  discounted  on  the  faith 
of  the  bonds  and  mortgage,  and  pursuant  to  the 
plan  agreed  on  when  the  bonds  and  mortgage  were 
created.  When  first  discounted,  thev  had  also  the 
personal  indorsement  of  S.  C.  Junk,  and  he  was 
amply  solvent.  These  notes  were  renewed  from  time 
to  time,  and  in  different  shapes,  and  many  of  them 
were  still  outstanding  when  this  bill  was  filed.  It 
appears  that  on  February  5,  1892,  a  new  board  of 
directors  took  charge  of  the  affairs  of  the  company, 
of  w^hich  Baird  w^as  president,  and  Stainback  secre- 
tary. This  new  board,  in  making  renewals,  dropped 
the  name  of  S.  C.  Junk  as  suretv,  and  after  that 
time  there  was  no  other  security  for  the  loans  ex- 
cept the  bonds  and  mortgage.  Streight's  name  was 
dropped  from  the  paper  when  the  new  notes  were 
first  executed,   under  the  bond  and  mortgage  arrange- 
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ment.  It  thus  appears  that  the  new  board  of  direc- 
tors, through  its  managing  oflScers,  not  concerned  in 
the  original  transaction,  recognized  the  arrangement 
and  adopted  its  benefits,  inasmuch  as  they  gave  no 
other  security  for  their  renewals  than  the  bonds  and 
mortgage.  In  addition  to  these  notes,  $22,000  of 
other  notes  which  were  in  existence  at  the  date  of 
the  bonds  and  mortgage  transaction,  were  renewed 
from  time  to  time,  and  were  secured  alone  by  the 
bonds.  Also  a  large  amount  of  new  paper  of  third 
persons  was  indorsed  by  the  company  and  discounted 
to  the  bank  under  the  agreement  that  the  bonds 
and  mortgage  were  to  inure  also  to  their  security, 
amounting  in  the  aggregate  to  $21,141.06,  as  found 
by   the   Court   of   Chancery   Appeals. 

The  Court  of  Chancery  Appeals  finds  that  these 
different  transactions  were  from  time  to  time  con- 
ducted by  the  company  and  for  its  benefit,  and  it 
reports  that  it  would  be  incredible  that  transactions 
involving  such  amounts,  so  many  items,  and  ex- 
tending over  such  a  length  of  time,  could  be  con- 
ducted without  the  knowledge  and  sanction  of  the 
company  and  its  directors  and  stockholders;  and 
they  report  that  the  company  received  and  adopted 
the  fruits  of  these  transactions,  and  that  this  consti- 
tutes a  ratification  by  the  company  of  the  former 
transaction. 

In  4  Thomp.  on  Corp.,  Sec.  5286,  it  is  said: 
''It  is  a  principle  of  law  universally  acquiesced  in 
and    constantly    applied,    that    a    corporation,     like    a 
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natural  person,  may  ratify,  aflSirm,  and  validate  any 
contract  made  or  act  done  in  its  behalf,  which  it  is 
capable  of  making  or  doing  in  the  first  instance, 
and  that  such  ratification  may  take  place  by  conduct 
171  pais^  and  that  no  formal  vote  or  resolution  of 
the  board  of  directors  or  the  body  of  the  share- 
holders is  necessary  to  that  end;  that  such  conduct 
may  consist  either  in  affirmative  action  or  in  a 
failure  to  act — that  is,  in  passive  acquiescence;  that 
it  may  be  the  conduct  either  of  a  managing  agent 
or  of  the  board  of  directors  or  the  body  of  the 
shareholders — in  short,  the  conduct  of  the  agent  or 
agency  which  might  have  authorized  the  act  in  the 
first  instance,  or  of  the  general  constituent  body;  and 
that  when  a  ratification  has  thus  taken  place,  it  is 
equivalent  to  an  antecedent  authority,  and  estops  the 
corporation  from  subsequently  disavowing  the  act  so 
ratified.  In  this  manner  not  onlv  unauthorized  acts 
of  agents,  but  also  the  acts  of  de  facto  officers,  and 
even  those  of  officious  intermeddlers,  may  become 
the  acts  of  the  corporation  by  adoption."  See,  also, 
Sees.    5287,    5291,    5292,    5293,    5298,    5303. 

Again,  in  Sec.  5308  it  is  said:  '*lt  is  a  sound 
view,  at  least  in  so  far  as  the  question  affects  the 
rights  of  third  persons,  that  the  directors  of  corpora- 
tions are  in  law  conclusively  presumed  to  know  its 
connections,  its  business,  its  receipts  and  expenditures, 
and  all  the  general  facts  which  go  to  make  up  that 
condition  and  business  as  shown  by  the  entries  on 
its   regular    books.      The   reason   of   this   is   that    it  is 
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their  duty  to  know  these  things  in  the  exercise  of 
their  official  functions.  The  doctrine  is  one  favored 
in  public  policy,  essential  to  the  safety  of  third 
parties  in  their  dealings  with  corporations,  and  to 
the  protection  of  the  stockholders  interested  in  the 
welfare   and   safe   management  of   corporations." 

The  Court  of  Chancery  Appeals  find,  as  a  fact, 
that  the  corporation  was  not  insolvent  when  the 
original  transaction  was  made,  so  that  we  need  not 
consider  this  aspect  of  the  case.  Upon  a  petition 
to  rehear  upon  this  point,  after  reviewing  the  evi- 
dence and  making  a  painstaking  analysis  of  the 
figures,  the  Court  concludes  that  the  proof  does  not 
make  out  a   case  of   insolvency. 

Another  question  presented  is  whether  the  bank 
is  entitled  to  the  status  of  a  bona  fide  purchaser  or 
holder  of  the  bonds.  The  Court  of  Chancery 
Appeals  find  that  it  had  no  actual  knowledge  of 
any  infirmity  connected  with  the  bonds  and  mort- 
gage, and  that  upon  the  faith  of  them  it  released 
Streight,  a  solvent  party,  on  about  f9,660  of  de})ts 
held  by  it,  and  also,  upon  the  faith  of  the  bonds 
and  mortgage  alone,  discounted  new  paper  to  the 
amount   of   $11,481.06.       It   also    afterwards    released 

S.  C.  Junk  upon   his   indorsement  of   $ of   the 

company's  paper,  looking  alone  to  the  bonds  and 
mortgage  for  security,  and  this  at  a  time  when  the 
affairs  of  the  company  were  getting  in  a  doubtful 
condition. 

It    is    insisted,     however,     that     the    bank    cannot 
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rely  upon  the  defense  of  innocent  purchaser,  because 
it  is  not  properly  and  sufficiently  raised  in  the  answer 
or  pleading.  In  considering  this  question,  on  a  peti- 
tion to  rehear  (the  Court,  upon  the  original  hearing, 
having  held  that  the  defense  was  not  properly  raised), 
the  Court  adhered  to  its  oriofinal  holdinor  that  the 
defense  was  not  sufficient,  as  made,  but  the  Court 
was  of  opinion  that  the  defects  were  waived  by  not 
excepting  to  the  answer  and  by  going  to  proof  upon 
the  merits  without  objection.  That  Court  was  of 
opinion  that,  treating  the  matter  as  in  avoidance, 
unless  exceptions  are  filed  to  such  matters  of  avoid- 
ance set  up  in  the  answer,  they  are  treated  as  being 
put  at  issue,  and  when  the  case  thus  proceeds  to 
proof,  objection  will  not  be  heard  in  the  apijellate 
Court,  for  the  first  time,  as  to  the  suflBciency  of  the 
plea  or  answer.  If  complainant  fail  to  reply  to  a 
plea  or  except  to  an  answer,  their  validity  and  suffi- 
ciency is  confessed,  and,  under  our  practice,  failure 
to  reply  is  the  same  thing  as  if  an  issue  was  ten- 
dered to  the  truth  of  the  plea  or  answer,  passing 
by  its  sufficiency.  After  the  matter  set  up  in  a 
plea  or  answer  has  gone  to  issue,  its  validity  and 
sufficiency  cannot  further  be  questioned,  but  only  its 
truth.       Daniel's   Chy.    Prac,    *  696-7. 

Under  the  Code  (Shannon),  §g  6182-3,  when  there 
is  no  answer  or  plea  filed,  the  complainant  (except 
in  cases  of  infants  and  persons  of  unsound  mind) 
may    proceed   as    if    the   allegations    in    the    bill    had 
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}>een  put  in  issue  by  answer  not  sworn  to,  with  the 
right   to   set   for   hearing   forthwith. 

The  question  here  presented  has  already  been  con- 
sidered and  passed  upon  by  this  Court  in  a  recent 
case  affirming  the  holding  of  the  Court  of  Chancery 
Appeals  at  the  present  term,  in  the  case  of  Harris 
V.  Smithy  antej  p.  286,  citing  Code  (Shannon), 
§§6138,  6244,  6210;  Gibson's  Suits  in  Chy.,  Sec. 
337;  Rhea  v.  Allison^  3  Head,  177;  Jarman  v. 
Farley y  7  Lea,  141;  1  Dan.  Chy.  Prac,  marg.  p. 
679;    Mulloy   v.    Paul,    2   Tenn.    Chy.,    165. 

It  is  said  that  the  general  rule  should  not  pre- 
vail in  this  case,  because  the  answer  is  not  under 
oath,  the  oath  having  been  waived,  and  therefore  it 
could  not  be  excepted  to.  Without  deciding  whether 
an  exception  will  lie  to  an  unsworn  answer  on 
account  of  insufficiency,  it  is  enough  to  say  that 
such  answer,  if  not  excepted  to,  is  treated  as  a 
pleading,  and  having  at  least  as  much  force  and  effect 
as  a  pleading  in  the  law  Courts,  where  a  replication 
of  bona  fide  innocent  purchaser  is  not  required  to 
be   sworn   to. 

Under  the  Code  (Shannon),  §§6132,  6138-6244, 
matters  set  up  in  the  answer  by  way  of  defense  or 
avoidance,  are  at  issue  unless  exception  to  the  answer 
is  taken,  as  much  so  as  if  replication  had  been  filed, 
and  the  fact  that  the  answer  is  not  sworn  to, 
in  cases  where  the  oath  is  waived,  can  make  no  dif- 
ference. It  is  proper  to  note,  in  this  connection, 
that  the  original   bill    in   this   case   was    really   a   bill 
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of  interpleader  on  the  part  of  the  assignee  under  the 
mortgage.  In  response  to  its  call  to  interplead,  the 
company  and  Streight,  the  latter  claiming  to  be  a 
creditor,  filed  cross  bills  attacking  the  bonds  and  mort- 
gage to  secure  them,  and  averred,  in  substance,  that 
the  bank  had  paid  no  money  or  other  valuable  thing 
for  them,  and  was  not  an  innocent  holder.  Reply- 
ing to  these  cross  bills,  the  bank  answered,  repeating 
statements  made  in  its  answer  to  the  original  bill, 
in  which  it  claimed  to  be  an  innocent  holder.  The 
matter  was  thus  fairly  presented  on  an  issue  raised 
by  the  cross  bills,  and,  even  if  there  had  been  no 
answer,  the  complainants  in  the  cross  bill  must  have 
proven  the  allegations  in  their  cross  bill.  But  we  are 
also  of  opinion  this  is  not  a  case  in  which  a  tech- 
nical plea  of  innocent  holder  is  necessary.  The 
assignee  in  this  case  is  not  himself  an  innocent,  but 
a  voluntary,  holder  under  the  assignment,  taking  such 
rights  only  as  the  company  could  confer  upon  him 
by  the  assignment,  and  no  more.  The  creditors  who 
come  in  under  the  trust  assignment  can  take  only 
such  rights  as  the  assignee  has.  The  assignee  has 
the  right  to  the  property  conveyed  to  him  only  so 
far  as  the  company  could  convey  it,  and  subject  to 
such  rights  as  have  been  fixed  upon  it  prior  to  the 
assignment  to  him.  It  does-  not  appear  that  the 
other  creditor's  debts  antedate  the  bond  transaction 
and  the  mortgage  then  made,  so  they  must  be  pre- 
sumed to  have  extended  credit  with  knowledge  of 
the    existence    of    the    mortgage    and     bonded    debt 
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Hence,  the  assignee  or  creditors  cannot  set  up  any 
injury  arising  out  of  the  creation  of  the  bonded  debt 
after   they   became   creditors. 

It  is  assigned  as  error  that  the  trust  assignment 
is  inoperative  as  to  the  lands  in  Cheatham  County, 
because  it  is  not  registered  there.  This  question  is 
not  raised  in  the  pleadings.  No  proof  was  taken 
upon  it.  The  Court  cannot  know  whether  it  is 
registered  there  or  not,  and  if  it  knew,  it  would 
make  no  decree  in  regard  to  it  in  the  absence  of 
pleadings.  The  assignee  is  neither  a  creditor  nor  a 
bona  fide  purchaser  in  the  meaning  of  the  registra- 
tion laws.  Neither  are  the  beneficiaries,  under  the 
general  assignment,  mortgagees  for  value,  but  mere 
volunteers.  Nashville  Tncst  Co.  v.  Bank^  7  Pick., 
336.  The  creditors  claim  through  the  trustee,  and 
can  have  no  higher  rights  than  he.  They  claim 
under   the   assignment   and    not   as   general   creditors. 

It  is  also  assigned  as  error  that  the  Junk  com- 
pany owned  a  mill  on  land  leased  from  the  coop- 
erage company,  distant  about  four  hundred  yards 
from  the  mill  on  the  land  to  which  the  company 
had  title,  and  it  is  insisted  this  does  not  pass  under 
the  assignment.  The  assignment  uses  this  language: 
"And  all  the  machinery,  tools,  etc.,  in  the  building 
owned  by  the  party  of  the  first  part,  and  all  the 
appliances  used  in   operating   its   plant   or   factory." 

The  Court  of  Chancery  Appeals  finds  that  this 
mill,  on  leased  land,  was  part  of  the  plant,  and  run 
by  the   company,    and    that   Court   was   of  opinion    it 
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was  intended  to  be,  and  was,  in  fact,  embraced  in 
the  terms  of  the  mortgage,  and  we  concur  with  them 
in   that  opinion. 

John  Streight  was  made  a  defendant,  and  filed  a 
cross  bill  attacking  the  deed  of  assignment  on  many 
grounds,  some  twelve  in  number,  six  of  which  are 
embraced  in  the  assignments  already  considered.  We 
have  examined  the  others  in  connection  with  the  main 
matters  of  contention.  The  Court  of  Chancery  Ap- 
peals find  that  it  does  not  appear  that  Streight  is  a 
creditor  and  has  any  status  in  a  Court  under  his 
cross  bill;  second,  that  Streight  was  notified  of  the 
stockholders'  meeting,  and  was  present  by  proxy  and 
acquiesced  in  the  issuance  of  the  bondb  and  execution 
of  the  mortgage,  and  that,  as  a  result,  he  was 
released  of  $9,660  of  the  acceptances  of  the  company, 
and  thus  having  full  notice  and  knowledge,  and  hav- 
ing received  the  benefits,  as  stated,  he  was  estopped 
to  attack  the  bonds  and  mortgage.  Other  parties 
sought  to  come  in  under  this  cross  bill  of  Streight' s, 
but  while  they  filed  petitions  with  that  view,  there 
was  no  order  making  them  parties,  although  motions 
to  strike  out  their  petitions  were  disallowed.  The 
Court  of  Chancery  Appeals  was  of  opinion  that  the 
parties  who  attempted  to  come  in  under  the  cross 
bill  must  abide  the  result  declared  against  the  cross 
complainant  under  the  state  of  the  pleadings,  citing 
Burt  V.  British  Assn.,  4  DeGex  &  Jones,  168;  1 
Dan.  Chy.  Prac,  244,  236,  237;  and  in  this  con- 
clusion  we   concur. 
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In  the  case  of  Burt  v.  English^  »upi*a^  the  bill 
was  filed  by  one  shareholder,  on  behalf  of  himself 
and  other  shareholders,  to  hold  the  managers  of  the 
company  personally  liable  for  certain  transactions. 
Complainant  was  himself  a  director,  and,  in  the 
opinion  of  the  Court,  was  estopped  from  objecting, 
because  it  was  his  duty  to  know  what  the  board 
had  done.  The  Court  held  that,  although  he  sued  for 
other  shareholders,  as  well  as  himself,  and  although, 
in  the  language  of  the  case,  ''there  are  a  hundred 
who  wish  to  institute  a  suit  and  who  are  entitled 
to  sue,''  still,  if  they  sue  by  a  plaintiff  who  has 
personally  precluded  himself  from  suing,  that  suit 
cannot   proceed.       Page    178. 

Neither  Streight  nor  Atkinson,  nor  the  other 
parties  who  attempted  to  come  in  under  Streight' s 
cross  bills,  have  made  proof  of  their  claims.  Besides, 
they  can  only  work  out  their  rights  through  the 
assignee,  Stainback,  and  under  the  assignment  to  him, 
and  if  he  is  estopped,  or  takes  the  property  subject 
to  the  bond  mortgage,  the  creditors  must  do  like- 
wise. They  must  take  what  the  trustee  has  to  give 
them,  or  repudiate  the  trust  altogether,  which  they 
do   not   seek   to   do. 

It  is  said  the  bond  mortgage  is  invalid  because 
it  limits  the  trustee's  liability  to  a  degree  less  than 
that  imposed  by  law;  reserves  possession  for  ten 
years;  provides  for  a  successor  only  on  application 
of  one- tenth  in  number  of  the  bondholders;  author- 
izes  the    property   to    be    sold    as  a    whole   and   free 
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from  the  right  of  redemption;  provides  that  in  case 
of  sale  no  injunction  shall  be  applied  for;  and  the 
trustee  is  not  required  to  act  unless  indemnified 
against  cost  or  loss,  and  the  deed  embraces  property 
consumable   in   its   use,    to   wit,    timber   land. 

The  Court  of  Chancery  Appeals  set  out  in  extenso 
the  facts  bearing  upon  each  of  these  assignments, 
but  express  no  opinion  as  to  the  law,  and  whether 
the  assignments  are  well  made  or  not,  inasmuch  as 
they  hold  that  the  cross  complainants  are  not  properly 
before  the  Court  so  as  to  raise  these  issues.  It 
does  not  appear,  as  before  stated,  that  Streight  or 
Atkinson  are,  in  fact,  creditors,  and  it  nowhere  ap- 
pears that  they  were  such  when  the  bond  mortgage 
was  made.  Nor  does  it  appear  that  the  property 
conveyed  was  more  than  sufficient  to  secure  the 
bonds,  so  as  to  raise  the  question  of  excessive  delay, 
and  we  are  of  opinion  that  the  provisions  of  the 
deed  as  to  liability  of  the  trustee  are  not  such  as 
to  render  the  deed  void  j)er  se^  even  if  the  parties 
were  properly  before  the  Court  presenting  the  ques- 
tion. 

Without  going  into  detail  over  each  of  these 
assignments,  it  suffices  to  say  we  think  none  of 
them  are  well  taken,  even  if  the  petitions  were 
properly   before   the   Court. 

Upon  the  entire  case  we  are  of  opinion  that 
there  is  no  error  in  the  decree  of  the  Court  of 
Chancery   Appeals,    and   it  is   affirmed   with   costs. 
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State   v.    Fry. 

{Nashville.      March    6,    189T.) 

1.  Crimiiial  Pbactice.    Former  acquittal  avaV/Jhle  wUhout  formal 

plea. 

Former  acquittal  of  one  of  several  offenses  embraced  in  an  in- 
dictment resulting*  by  implication  from  a  verdict  of  g^^ilty 
upon  a  former  trial  as  to  other  offenses  charged,  is  available 
on  a  subsequent  retrial  without  a  formal  plea,  as  it  fully  ap- 
pears from  the  record  in  the  particular  case.     (PosU  P*  325,) 

2.  Same.     Former  acquittal  and  once  in  Jeopardy. 

A  general  verdict  of  ** guilty  of  arson,''  upon  an  indictment 
charging,  in  two  distinct  counts,  the  burning  of  a  dwelling 
'  house  and  the  burning  of  a  barn,  as  parts  of  one  transaction, 
does  not  operate  as  an  acquittal  upon  -the  count  charging  the 
burning  of  the  barn  so  as  to  protect  the  accused  from  a  retrial 
thereon  upon  the  reversal  of  the  first  verdict,  as  both  counts 
charged  arson,  and  the  conviction  covered  both.  (Post,  pp. 
32^-329. 

Cases  cited  and  distinguished:  Hall  v.  State,  3  Lea,  553;  Lawless 
V.  State,  4  Lea,  177. 

3.  Federal  Question.    Does  not  arise. 

And  the  denial  of  the  benefit  of  a  former  acquittal  in  such  case 
does  not  raise  any  federal  question.  Such  proceeding  consti- 
tutes due  process  of  law,  and  the  State  Court's  decision  on 
this  point  is  final  and  conclusive.     (Post,  p.  329.) 

Cases  cited:  139  U.  S.,  463;  141  U.  S.,  209;  110  U.  S.«  516;  149  U. 
S.,  645;  143  U.  S.,  442;  46  Fed.  Rep.,  388;  54  Fed.  Rep.,  334. 


FROM    WARREN. 


Appeal    in   error    from    Circuit    Court    of    Warren 
County.      M.    D.    Smallman,   J. 
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Attorney-general   Pickle   for   State. 

J.  H.  CuMMiNGS,  S.  T.  O'Neal,  and  A.  J.  Cald- 
well,   for   Fry. 

Wilkes,  J.  Defendant  was  indicted  at  the  Sep- 
tember term,  1894.  There  were  two  counts  in  the 
indictment.  The  first  charged  the  defendant  with 
burning  a  barn,  the  property  of  Stroud,  in  the  pos- 
session of  Bailey.  The  second  charged  him  with 
burning  the  dwelling  house  of  Stroud,  in  the  pos- 
session  of    Bailey. 

The  verdict  of  the  jury  was  returned  at  the  Jan- 
uary term,  1896,  and  was,  in  form,  that  they  found 
the  defendant  guilty  of  arson,  as  charged  in  the 
indictment,  and  sentenced  him  to  five  years  in  the 
State   penitentiary. 

On  appeal  to  the  Supreme  Court  the  judgment 
rendered  upon  this  verdict  was  reversed  and  the  case 
remanded  for  a  new  trial.  A  mistrial  was  had  at 
the  May  term  of  the  Court,  and  at  the  September 
term  another  trial  was  had,  and  the  jury  returned 
a  verdict  that  the  defendant  was  guilty  of  barn 
burning,  as  charged  in  the  indictment,  and  he  was 
sentenced  to  two  years  in  the  penitentiary,  and  he 
has   again   appealed. 

It  is  insisted  that  the  verdict  of  arson,  on  the 
first  trial,  without  any  special  finding  upon  the 
charge  of  barn  burning,  was  equivalent  to  an  ac- 
quittal upon  the  latter  charge,  and  that  whether  he 
set    up    the    former    acquittal    by    plea    or    not,     he 
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could   not,    on    the   last    trial,     be   convicted    of    barn 
burning. 

If  we  concede  the  premises  that  he  has  once 
been  acquitted  in  the  same  case  of  the  charge  of 
barn  burning,  we  do  not  think  it  absolutely  neces- 
sary that  he  should  set  this  up  by  plea,  inasmuch 
as  it  appears  fully  to  the  Court  in  the  course  of 
the  same  prosecution.  But,  the  question  is,  was 
the  verdict  of  the  first  trial  equivalent  to  an 
acquittal  of  the  charge  of  barn  burning?  That 
verdict  found  him  guilty  of  arson,  in  general 
terms,  and  did  not  specify  whether  of  the  barn 
or  dwelling.  It  was  applicable,  and  may  have 
been  applied,  to  either.  Originally,  the  crime  of 
arson,  at  common  law,  was  applicable  only  to  dwell- 
ings. By  statute,  however,  its  scope  has  l)een 
enlarged  until  it  embraces  not  only  dwellings,  but 
outhouses  as  well.  In  this  case  the  dwelling  and 
barn  were  burned  in  the  same  tire,  at  the  same 
time,  and  by  the  same  means,  and  the  verdict,  being 
general,  was  applicable  to  either  or  both.  This  is 
not  similar  to  a  charge  of  murder,  which  embraces 
within  it  the  different  degrees  of  homicide,  and  where 
the  conviction  for  a  lower  grade  necessarily  carries 
with  it  an  acquittal  of  the  higher  offense.  We  do 
not  think,  therefore,  that  the  first  verdict,  by  its 
terms  or  by  implication,  is  an  acquittal  of  either 
offense,  but,  on  the  contrary,  was  a  conviction,  upon 
both  or  either,  the  sentence  in  that  case  being  five 
years,    and    within    the    penalty    prescribed    in    each 
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statute.  Upon  the  case  being  remanded,  therefore, 
the  defendant  was  triable,  as  at  first,  upon  the 
indictment  as  a  whole.  Upon  the  latter  trial  the 
finding  is  for  barn  burning,  and  the  punishment  is 
within  the  limits  fixed  for  that  oflFense.  Upon  the 
merits  of  the  case,  the  record  shows  a  motive,  with 
threats  and  malice  on  the  part  of  defendant.  There 
is  also  evidence  as  to  similarity  of  footprints.  The 
only  real  defense  set  up  is  that  of  an  alibi,  and 
this  is  attempted  to  be  made  out  by  Williams. 
Defendant,  however,  admits  that  he  was,  during  the 
whole  night  of  the  fire,  in  company  with  Hickerson. 
Hickerson  has  already  been  found  guilty,  by  this 
Court,  of  the  same  offense,  and  is  now  in  the  pen- 
itentiary. 

SuflSce  it  to  say,  we  do  not  consider  the  alibi  as 
made  out,  and  the  judgment  of  the  Court  below 
must    be   affirmed. 


OPINION    ON    PETITION    TO    REHEAR. 

Wilkes,  J.  A  petition  and  supplemental  {)etition 
have  been  filed  in  this  case,  asking  for  a  rehearing  of 
the  case.  In  the  {^tition  it  is  stated  that  while  §  4666 
of  the  Code  (Shannon,  §  6529)  does  enlarge  the  defini- 
tion of  arson  by  including  in  the  offense  the  burning 
of  an  outhouse,  it  was  still  not  intended  to  embrace 
any  house  beyond  the  curtilage,  and  it  is  insisted  that 
§6531,    Shannon,    shows   this   to   have   been   the    legis- 
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lative  intent,  because  it  makes  barn  burning  a  dis- 
tinct and  separate  offense,  and  prescribes  for  it  a 
different  punishment. 

The  supplemental  petition  sets  up  in  terms,  in 
addition  to  the  original,  that  the  defendant  has  been 
put  twice  in  jeopardj'^,  and  now  stands  convicted  with- 
out due  process  of  law,  contrary  to  the  provisions 
of  the  Constitution  of  the  United  States  and  State  of 
Tennessee. 

The  indictment  charges  in  one  count  the  burning 
of  a  dwelling  and  in  another  the  burning  of  a  barn, 
but  both  relate  to  the  same  transaction  and  the  same 
time.  The  first  verdict  was  '* guilty  of  arson,"  and 
if  this  be  held  to  be  a  special  verdict  upon  the  first 
count,  it  would  operate  as  an  acquittal  upon  the 
second  count,  and  defendant  could  not  be  again  put 
in  jeopardy  on  that  count,  so  that  we  must  determine 
the  force  and  effect  of  the  first  verdict.  We  can- 
not assume  that  the  jury  intended  to  use  the  word 
''arson"  in  any  strict  technical  sense,  but  in  a 
general  sense,  and  to  mean  that  defendant  is  guilty 
of  all  that  the  indictment  sufficiently  and  properly 
alleges.       1  Bishop  on,Crim.   Proc,  Sec.   1005,  A.   2. 

But  if  we  assume  that  the  word  arson  was  in- 
tended to  be  used  in  a  technical  sense,  we  think  it 
must  be  held  good,  since  each  count  charges  what 
is  arson  under  our  statutes.  The  sections  under 
which  the  counts  are  framed — 4666  and  4668 — are 
both  found  under  an  article  in  the  Code  of  1868 
which    is   headed    ''Arson.".      Both    sections   are   from 
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the  Acts  of  1829,  Ch.  23.  The  compilations  of 
Thompson  &  Steger,  followed  by  Milliken  &  Vertrees 
and  Shannon,  have  added  the  words  '^  malicious 
burning"  to  the  heading  of  the  article,  but  this  was 
done  by  the  compilers,  and  without  any  legislative 
direction  to  that  eflFect.  All  the  oflfenses  contained 
in  the  article  were,  under  the  Code  of  1858,  denom- 
inated  arson/ 

It  is  true  that  at  common  law  arson  is  defined 
to  be  the  willful  and  malicious  burning:  of  the  house 
or  outhouses  of  another,  and  our  statutes  (Shannon, 
§  6529),  as  well  as  the  Code  of  1858,  repeat  this 
common   law   definition   of   arson. 

Originally,  the  offense  was  directed  against'  the 
habitation  rather  than  against  other  houses,  and  was 
intended  as  a  protection  to  life  rather  than  to  prop- 
erty. But  the  crime  was  early  extended  by  .stat- 
utes, in  England,  to  the  burning  of  barns  containing 
hay  and  corn,  etc.  Bishop  on  Stat.  Crimes,  Sec. 
289;  3fa?*i/  v.  State,  81  Am.  Dec,  68,  and  note. 
And  in  many  of  the  States  of  the  Union  it  has 
likewise  been  so  extended.  Am.  &  Eng.  Enc.  L., 
Vol.  II.  (2d  Ed.),  931;  IIlll  v.  Comynonwealik,  98 
Pa.  St.;  192;  State  v.  Shaw,  31  Me.,  523;  People 
V.  Taylor^  2  Mich.,  250;  Mary  v.  State^  81  Am. 
Dec,    68,    and   note. 

In  our  own  State  it  had  been  held  that  the  burn- 
ing of  a  dwelling  and  outhouse  are  distinct  felonies, 
and  cannot  be  joined  in  the  same  count,  but  the 
same  indictment  may  contain  a  count  for  each  offense. 
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and  a  general  verdict  on  such  indictment  will  be 
good.  Hall  V.  State^  3  Lea,  553;  L(uvlej<s  v.  State^ 
4   Lea,    177. 

While  the  burning  of  dwellings  and  the  burning 
of  barns,  as  well  as  burning  to  injure  an  insurer, 
are  distinct  offenses,  still  they  ai*e  all  arson  under 
our  statutes,  and  the  general  verdict  of  arson  in  this 
case  was  good  upon  either  count  of  the  indictment. 
We  do  not  consider,  therefore,  that  defendant  was 
acquitted  of  either  count  in  the  indictment  by  the 
general  verdict  upon  the  first  trial,  and  he  was 
properly  triable  on  either  or  both  counts  on  the 
second   trial. 

We  are  of  opinion  there  is  no  Federal  question 
involved  in  this  case.  It  is  simply  a  question  of  the 
legal  effect  and  construction  of  the  verdict  of  a  jury, 
and  a  Federal  question  no  more  arises  in  this  case 
than  in  any  other  case  in  which  the  plea  of  former 
conviction   is   made. 

The  judgment  of  the  State  Court  as  to  what  is 
due  process  of  law  must  be  held  as  final  and  con- 
clusive. 46  Fed.  Rep.,  905.  Due  process  of  law 
means  a  proceeding  by  regular  course  through  a 
properly  constituted  Court.  Leeper  v.  Texas,  139  U. 
S.,  462;  Caldxnell  v.  Texas,  141  U.  S.,  209.  See, 
also,  Hurtado  v.  The  People,  110  U.  S.  516;  McNittty 
v.  The  State,  149  U.  S.,  645-8;  Swat)  v.  Berggen,  143 
U.   S.,  442;   46  Fed.  Rep.,  388;   54   Fed.  Rep.,  334. 

The   motion   for   a   new   trial   is   overruled. 
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Lassiter   V.    Travis. 
{Nashville.      March    6,    1897.) 

Wills.     Expenses  of  xins^wcessfnl  contest 

The  nominated  executor,  who  acts  in  good  faith,  is  entitled  to 
have  the  costs  and  reasonable  attorney  fees  incurred  by  him 
in  an  unsuccessful  effort  to  have  the  will  probated,  paid  out  of 
the  assets  of  the  estate,  although  he  was  a  legatee  and  the  only 
person  interested  in  sustaining  the  will. 

Cases  cited:  Com  well  u  Corn  well,  11  Hum.,  487;  Bennett  v.  Brad- 
ford, 1  Cold.,  471;  Bowden  v,  Higgs,  9  Lea,  347;  Douglass  i'. 
Baber,  15  Lea,  655;  Smith  v.  Harrison,  2  Heis.,  230;  John  v. 
Tate,  7  Hum.,  388. 


FROM    RUTHERFORD. 


Appeal  from  Chancery  Court  of  Rutherford  County. 
Walter  S.  Bearden,  Ch. 

Palmer  &  Ridley,  B.  L.  Ridley,  and  P. 
Mason,    for   Lassiter. 

McLemore  &  Richardson  and  C.  A.  Sheafe  for 
Travis. 

Caldwell,  J.  Mrs.  Tassey  died,  leaving  two  chil- 
dren— now  Mrs.  Lassiter  and  Mrs.  Travis.  After 
her  death  a  paper  writing,   purporting   to   be  her  last 
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will  and  testament,  was  probated,  in  common  form, 
in  the  County  Court  of  Rutherford  County.  This 
instrument  divided  the  property  of  Mrs.  Tassey  be- 
tween her  two  daughters;  that  given  to  Mrs.  Lassiter, 
who  was  named  as  executrix,  being  of  greater  value 
by  f  1,000  than  that  given  to  Mrs.  Travis.  In  due 
season  Mps.  Travis  instituted  a  contest.  Whereupon, 
the  probate  was  set  aside  by  the  County  Court,  and 
appropriate  certification  was  made  to  the  Circuit  Court. 
There  an  issue,  of  devisavit  vel  non  was  made  up  and 
tried,  Mrs.  Lassiter,  the  nominated  executrix,  appear- 
ing as  proponent,  and  Mrs.  Travis  as  contestant. 
After  a  mistrial,  a  second  jury  returned  a  verdict 
against  the  alleged  will,  and  judgment  was  so  entered. 
Subsequently,  Mrs.  Lassiter  tiled  the  present  bill 
against  Mrs.  Travis,  to  charge  the  estate  of  their 
mother,  to  them  descended,  with  the  Court  costs  and 
reasonable  attorney's  fees,  incurred  by  her,  as  the 
nominated  executrix,  in  the  effort  to  probate  and 
sustain  the  alleged  will.  The  Chancellor  granted  the 
relief  sought,  but  the  Court  of  Chancery  Appeals 
reversed  his  decree  and  dismissed  the  bill.  The  latter 
Court  found,  as  a  fact,  that  Mrs.  Lassiter,  ' '  in  good 
faith,  believed  she  had  the  right  to  propound  the  will 
for  probate  upon  the  contest;"  but  held,  nevertheless, 
as  a  matter  of  law,  that  her  bill  must  fail  because 
she  ''was  the  only  person  in  the  world  to  be  bene- 
fited  by   sustaining   the   will." 

We  are  unable  to  concur  in  this  conclusion  of  law  ; 
for,  to   our   minds,    good   faith,    rather  than   pecuniary 
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interest,    on   the   part   of    the    acting   executor,    is   the 
controlling   question   in   such   a   case. 

Being  named  as  executrix  in  what  seemed  to  be 
a  valid  will,  it  was  the  legal  duty  of  Mrs.  Lass.iter 
to  produce  the  instrument,  if  in  her  possession  ;  and, 
after  having  done  that,  there  rested  upon  her  the 
further  legal  duty  of  having  the  supposed  will  pro- 
bated, or  of  renouncing  the  executorship  (Pritchard  on 
Wills  &  Adra'n,  Sec.  30) ;  and  these  duties  were  in 
no  way  affected  by  the  fact  that  the  will  benedted 
her  alone,  in  the  sense  that  it  gave  her  more  and 
her  sister  less  of  their  mother's  estate  than  they 
would  receive,  respectively,  in  the  absence  of  the  will 
and  as  heirs  at  law.  Pecuniary  interest  under  a  will 
is  no  disqualification  for  the  office  of  executor,  nor 
does  it  diminish  or  enlarge  the  duties  of  the  person 
nominated   to    fill    the   office. 

The  complainant  could  undoubtedly  have  waived 
her  advantage  and  avoided  the  will  altogether  by 
agreement  with  the  defendant,  they  being  the  only 
persons  interested  in  the  subject  matter ;  but  she  chose 
not  to  do  that,  and  having  made  that  choice,  as  she 
had  the  right  to  do,  her  duties  with  respect  to  the 
supposed  will  were  the  same,  in  legal  contemplation, 
as  thev  would  have  been  if  the  defendant,  instead  of 
herself,   had    been   given   the    larger   share. 

Having  elected  to  have  the  will  probated  in  com- 
mon form,  as  is  usual,  and  to  assume  its  trusts, 
Mrs.  Lassiter  was  a  ^'formal  and  necessary  party" 
to   the   contest   proceedings  instituted   by    Mrs.    Travis 
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{Cormrell  v.  Comimllj  11  Hum.^  487),  and,  being  so 
brought  before  the  Court,  was  compelled  to  projx^und 
the  will,  or  to  surrender  what  she  "in  good  faith 
believed"  to  be  her  right,  and  tacitly  permit  an  ad- 
verse decision.  Since  the  complainant  was  the  sole 
beneficiary,  in  the  sense  before  explained,  she  un- 
doubtedly had  the  right  either  to  abandon  the  will 
when  the  contest  began,  or  to  propound  it,  as  she 
did.  She  was  free  to  pursue  the  one  course  or  the 
other  ;  and  her  election  was  not  at  the  peril  of  be- 
coming personally  liable  for  the  expenses  incurred, 
if  she,  in  good  faith,  saw  fit  to  propound  the  will, 
and   failed,  unavoidably,  to   establish   it. 

In  propounding  the  will  and  seeking  to  establish 
it,  Mrs.  Lassiter  was,  in  name  and  in  law,  acting 
as  the  representative  of  the  supposed  testatrix,  and 
not  in  her  own  name  or  -for  herself,  in  a  legal 
sense,  though  her  action,  if  successful,  would  have 
resulted   in   her   personal   gain   ultimately. 

In  Bennett  v.  Bradford  this  Court  held  that  a 
nominated  executor,  though  a  beneficiary  under  the 
will,  was  under  legal  obligation  to  propound  the 
will  and  take  all  proper  steps,  including  the  employ- 
ment of  counsel,  to  resist  the  contest  and  sustain 
the  will,  and  that  the  estate,  and  not  the  interested 
executor,  was  liable  for  all  necessary  expenses  in- 
curred by  him  in  the  faithful  discharge  of  those 
duties.  1  Cold.,  471.  It  is  true  the  will  was  sus- 
tained in  that  case,  but  no  importance  was  attached 
to   that  fact. 
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Like  charges  were  allowed  against  the  estate  of 
the  supposed  testator  in  Boivden  v.  Iligg^,  although 
the  alleged  will  was  not  sustained.  The  Court,  in 
answering  the  contention  of  contestants  that  such  a 
rule  would  subject  them  *'to  the  payment  of  their 
adversary's  fees,"  said:  *'But  the  executor  named 
in  the  will,  although  the  jury  find  against  its  valid- 
ity, is  regarded  by  our  statutes  and  decisions  as  the 
representative  of  the  estate  in  the  contest  inaugurated 
to  ascertain  whether  the  estate  is  to  be  distributed 
according  to  the  will  or  according  to  our  statutes 
in  cases  of  intestacy.  And  where  proceedings  are 
instituted  and  conducted  in  good  faith,  and  upon 
reasonable  grounds,  to  establish  a  will,  we  think  the 
expenses  incident  thereto  should  be  borne  by  the 
estate  rather  than  by  an  executor  named  in  the  will, 
who  has  no  pecuniary  interest  in  the  result  of  the 
contest."       9    Lea,    347. 

Here  the  fact  that  the  executor  had  no  pecuniary 
interest  in  the  result  of  the  contest  is  mentioned, 
yet  it  is  not  a  reason  given  for  the  decision.  The 
controlling  points  are  that  the  executor  was,  in  law, 
the  representative  of  the  estate  to  be  charged,  and 
that   he   had   acted   in   good   faith. 

In  the  later  case  of  Dougluss  v.  Baber^  the  mat- 
ter of  interest  or  no  interest  on  the  part  of  the 
executor,  and  the  question  of  success  or  defeat  in 
the  contest,  seems  to  have  been  dropped  out  of  view 
and  given  no  place  in  the  ultimate  adjudication. 
The    language    of    the    Court    was    as    follows:    **The 
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fees  of  counsel  employed  to  sustain  the  will,  it  being 
the  duty  of  the  executor  to  support  the  will,  this 
Court  has  held  to  constitute  a  proper  allowance  to 
be  paid  out  of  the  estate,  a  decision  which,  while 
it  may  seem  harsh  in  some  cases,  certainly  seems 
proper  enough  in  this  case,  where  the  complainants 
were    the    cause    of   the    expense."       16    Lea,    665. 

It  is  worthy  of  especial  remark  that  all  of  these 
cases  gave  large  effect  to  the  fact  that  the  nomi- 
nated executor  is  under  legal  obligation  to  propound 
and  support  the  will,  and  that,  in  doing  this,  he 
represents  the  estate  of  the  alleged  testator,  and  not 
himself. 

In  view  of  this  obligation,  and  this  representation, 
good  faith  is  indispensable,  and  when  it  is  exercised 
the  executor  is  entitled  to  full  protection,  whatever 
the  result  of  the  contest  and  without  reference  to 
any  pecuniary  interest  he  may  have  had  in  it.  The 
result  and  his  interest  are  unimportant  questions 
when   good   faith   has   been   employed. 

Williams,  referring  to  the  question  of  interest, 
says:  '*A  legatee,  performing  the  duty  of  an  executor 
in  proving  the  will,  is  entitled  to  his  costs  out  of 
the  estate"  (1  Williams'  Exrs.,  *330);  and  Redfield, 
referring  to  the  result  of  contest,  says:  *'But  even 
in  cases  of  appeal  from  decree  of  probate  of  will, 
and  granting  letters  testamentary,  and  a  final  decree 
against  the  will,  the  executor  will  be  allowed  the 
expenses  of  the  litigation  bona  fide  incurred  in  at- 
tempting  to   support   the   will."     2   Red.    Wills,    112. 
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Good  faith  has  two  aspects,  the  one  involving  an 
honest  belief  that  the  paper  propounded  is  a  valid 
will,  and  the  other  fidelity  to  the  side  of  the  pro- 
ponent throughout  the  contest.  The  latter  aspect  is 
distinctly  illustrated  in  Smith  v.  Ila?*ri^a}iy  2  Heis., 
230,  and  in  John  v.  Tate^  7  Hum.,  388.  In  those 
cases  the  Court  held  it  to  be  the  duty  of  the  exec- 
utor, when  the  will  is  assailed,  to  maintain  its  valid- 
ity by  the  employment  of  counsel  and  the  produc- 
tion of  proof,  and  that  his  neglect  of  this  duty  and 
successful  collusion  with  the  contestants  in  an  effort 
to  defeat  the  will,  afforded  ample  ground  for  a  bill 
in  equity  to  set  aside  an  adverse  verdict  and  estab- 
lish the  will.  This  doctrine  is  embodied  in  Section 
359   of   Pritchard   on    Wills   and   Administration. 

Having  acted  in  good  faith  and  pursued  legal 
methods  as  the  nominated  executor,  the  complainant 
is  entitled  to  the  relief  she  now  seeks,  notwithstand- 
ing the  fact  that  she  alone  was  to  be  pecuniarily 
benefited   by   the   establishment   of    the   supposed   will. 

Let  the  decree  of  the  Court  of  Chancery  Appeals 
be   reversed   and   that   of   the   Chancellor   affirmed. 
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Savings  Bank  v.    National  Bank. 

{Nmhville.      March   8,   1897.) 

1.  Banks  and  Banking.     Usages  as  to  making  collections. 

One  who  chooses  a  bank  as  a  collecting  agent,  impliedly  a^sri'ees 
that  the  agency  may  be  performed  in  accordance  with  such 
reasonable  methods  prevailing  at  the  place  of  collection  as 
have  ripened  into  usage  not  in  conflict  with  the  general  law, 
although  he  has  no  knowledge  of  its  existence.  (Post,  pp. 
340,  34L) 

Cases  cited  and  approved:  Sahlien  v.  Bank,  90  Tenn.,  221;  How- 
ard V.  Walker,   92  Tenn.,  452. 

Cited  and  distinguished:  Walker  v.  Walker,  5  Ueis.,  425. 

2.  Same.    Same. 

A  oustom  of  a  bank  receiving  a  draft  for  collection,  to  accept^ in 
payment  a  check  by  the  acceptor  on  another  bank,  and  present 
such  check  to  the  latter  bank  for  payment  at  eleven  o'clock  in 
the  forenoon  of  the  following  business  day,  and  leave  it  with 
such  bank  a  reasonable  time  for  examination,  is  lawful  and 
proper.     (Post,  pp.  3.38-^340.) 


FROM      DAVIDSON. 


Appeal   from  Chancery  Court   of   Davidson  County. 
Thos.  H.  Malone,  Ch. 

Steger,  Washington  &  Jackson  for  Savings  Bank. 

Champion,  Head  &  Brown  for  National   Bank. 

Beard,  J.      This   cause   was    tried    upon    a    state- 

14  P— 22 
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ment  of    agreed   facts.      Those   essential    to    its   pres- 
ent determination   are  as   follows,    to   wit: 

The  complainant  and  defendant  were  corporations 
engaged  in  general  banking  operations — the  one  in 
Birmingham,  Alabama,  and  the  other  in  Nashville, 
in  this  State.  They  were,  at  the  time  of  the  trans- 
action out  of  which  this  controversy  arose,  and  had 
been  for  a  considerable  period  antecedent,  engaged  in 
mutual  correspondence,  as  the  exigencies  of  their 
business  required  or  suggested.  In  the  course  of 
this  correspondence  the  complainant  bank,  as  owner 
and  holder,  forwarded  to  the  defendant  bank  for  col- 
lection a  note  for  $940,  drawn  by  Loventhal  &  Sons 
to  the  order  of  and  indorsed  by  J.  C.  Marks  &  Co., 
and  also  a  draft  for  $1,352,  drawn  by  J.  C.  Marks 
&  Co.,  and  accepted  by  Sulzbacker  Bros.,  both  due 
and  payable  on  Saturday,  June  20,  1891.  At  2  p.m. 
on  the  day  of  its  maturity,  the  maker  of  the  note 
and  the  acceptor  of  the  draft  tendered  in  payment 
thereof,  to  the  teller  of  the  Commercial  National 
Bank,  their  checks  for  the  respective  amounts  due 
thereon,  drawn  on  and  properly  certified  by  the 
Nashville  Savings  Bank  (a  banking  corporation  of 
good  standing  in  Nashville),  and  these  checks  were 
accepted  by  this  ofScer  of  the  defendant,  and  the 
note  and  draft,  after  being  stamped  »*paid,"  were 
delivered  into  the  hands  of  the  parties  respectively 
entitled  to  them.  This  was  done  in  accordance 
with  a  well-established  usage  or  custom  of  the  va- 
rious  banks   of   Nashville.      The    checks   thus   received 
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were  carried  over  to  Monday,  June  22,  on  which 
day,  at  the  hour  of  11  a.m.,  they  were  presented 
to  the  Nashville  Savings  Bank  for  payment,  this  be- 
ing the  day  and  the  hour,  according  to  the  custom 
and  usage  of  the  banks  of  Nashville,  for  their  pre- 
sentment. These  checks  were  left  with  the  Nashville 
Savings  Bank  for  examination,  according  to  another 
custom  or  usage  of  these  banks,  and,  at  2  p.m.  of 
June  22,  they  were  returned  unpaid  to  the  defend- 
ant bank.  At  that  hour  the  Nashville.  Savings  Bank 
closed  its  doors,  and  the  Commercial  National  Bank 
at  once  caused  the  checks  to  be  presented  and  pro- 
tested for  nonpayment.  It  is  agreed  that  the  Jef- 
ferson County  Savings  Bank  had  no  knowledge  of 
any  of  these  local  customs  or  usages  of  the  banks 
of  Nashville,  and  was  ignorant  of  the  methods  pur- 
sued by  the  defendant  bank  in  regard  to  this  paper^ 
until  informed  thereof  by  subsequent  correspondence. 
Efforts  made  to  collect  the  amount  of  these  checks 
out  of  the  drawers  having  proved  abortive,  the  re- 
sult is  that  the  draft  and  note  have  been  wholly 
lost   to   their  owner. 

The  bill  in  this  cause  seeks  a  decree  against  the 
Commercial  National  Bank  covering  this  loss,  upon  the 
ground  that  it  had  no  right,  in  the  absence  of  express 
authority,  to  receive  in  payment  of  this  paper  any- 
thing but  money,  and  that  it  cannot  excuse  itself 
from  liability  for  doing  otherwise  by  setting  up  a 
local  custom  or  usage  of  which  the  complainant  was 
wholly  .  ignorant.     The    Court    of     Chancery    Appeals 
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held  to  this  view,  and  accordingly  entered  a  decree 
in  favor  of  complainant  for  the  full  amount  of  the 
note   and   draft,    with    interest   added. 

In  this  decree  there  was  error.  The  rule  which 
that  Court  invokes  as  decisive  of  this  case — that  is, 
thai;  an  agent,  in  the  absence  of  express  authority, 
cannot  accept  anything  in  discharge  of  the  principal's 
debt  except  money — is  well  settled,  and  has  been 
frequently  announced  in  such  cases  as  Walker  v. 
Wali'('.r,  5  Heis.,  425,  but  it  does  not  control  a 
case  like  the  present.  A  principal  who  selects  a 
bank  as  his  collecting  agent,  thus  availing  himself 
of  the  facilities  which  it  holds  out,  in  the  absence 
of  special  directions,  is  bound  by  any  reasonable 
usage  prevailing  and  established  among  the  banks  at 
the  place  where  the  collection  is  made,  without  re- 
gard to  his  knowledge  or  want  of  knowledge  of 
its  existence.  Sahlien  v.  Bank,  90  Tenn.,  221; 
JIaward  v.  Walkef%  92  Tenn.,  452.  This  rule 
regulating  the  relation  of  collecting  banks  to  par- 
ties who  take  advantage  of  the  means  which  they 
offer  in  this  respect,  is  founded  on  sound  reason. 
Every  business  man  knows  that  in  the  constantly 
increasing  volume  and  variety  of  banking  transactions, 
the  larger  number  of  which  are  settled  or  disposed 
of  by  a  simple  exchange  of  credits,  methods  have 
been  adopted  by  bankers  to  economize  labor,  reduce 
risks,  and  simplify  dealings  with  one  another,  and 
with  their  customers.  Some  of  these  methods  are  of 
a    general    character,     while    others    are    dictated     by 
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local  convenience  or  necessity.  That  these  methods 
so  prevail,  is  a  fact  of  such  public  notoriety  that 
no  business  can  well  affect  to  be  ignorant,  and  least 
of  all  a  banking  institution.  It  is  in  view  of  this 
we  have  held  that  in  choosing  a  bank  as  a  colject- 
mg  agent  the  principal  impliedly  agrees  that  the 
agency  may  be  performed  in  accordance  with  such 
reasonable  methods  as,  sanctioned  by  experience,  have 
ripened  into  usage,  when  such  usage  is  not  in 
contravention  of  a  general  law,  and  in  this  holding 
we  are  well  supported  by  authority,  as  will  be  seen 
by  reference  to  the  cases  already  cited.-  The  usages 
which  were  observed  in  the  unsuccessful  effort  to 
collect  the  paper  in  controversy,  and  which  are 
shown  to  have  been  established  among  the  banks  of 
Nashville,  we  find  were  reasonable  and  proper.  It 
follows  that  the  complainant  was  conclusively  effected 
by  them,  although  actually  ignorant  of  their  existence. 
The  decree  of  the  Court  of  Chancery  Appeals  is 
reversed   and   the   bill   is   dismissed. 
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Ferguson  v,  Moobe. 
{Nashville.      February   6,    1897.) 

1.  Evidence.     Of  plaintiff's  church  membership  admissible. 

Evidence  that  plaintiff,  in  an  action  for  seduction  under  promise 
of  marriage,  had  been,  for  several  years,  a  member  of  the 
church,  is  admissible  on  her  standing  and  reputation.  (Post, 
p.  345.) 

2.  Same.     Exclusion  of^  as  to  matters  not  in  is»ue. 

It  is  not  competent  to  inquire  of  the  plaintiff,  in  an  action  for 
seduction  under  promise  of  marriage,  if  she  had  been  furnished 
a  written  statement  by  her  attorney  to  memorize  in  regard  to 
what  she  would  swear  about  an  abortion  and  birth  of  a  child, 
wheti  the  pleadings  present  no  such  issue,  and  she  had  already 
answered  generally  that  she  had  not  seen  or  been  furnished 
any  statement.     (Po«t,  />.  345.) 

3.  Same.     Same. 

It  is  not  competent  to  inquire  of  the  plaintiff  in  an  action  for 
seduction  under  promise  of  marriage,  if  she  did  not  tell  de- 
fendant she  intended  to  kill  the  child,  and  that  he  dissuaded 
her,  when  such  fact  is  not  put  in  issue  by  the  pleadings.  {Post^ 
p.  345.) 

4.  Same.     QucatimxH  not  suaceptihle  of  intelUgible  answers. 

A  question  that  is  asked  in  such  a  general  way  that  no  intelli- 
gible answer  can  be  given  is  properly  excluded.  {Post^  pp. 
345,  340.) 

5.  Seduction.     Chanje  detijiltm  tteiUiction. 

The  statement  in  the  Court's  charge  in  a  seduction  case,  that  it  is 
*  *  not  indisijensable  that  the  man  use  seductive  arts  or  promises, 
but  any  act  or  promise  or  deception  of  the  man,  by  which  he 
overcome.'s  the  scruples  of  the  woman,  and  induces  her  to  have 
sexual  intercourse  v^^ith  him,  would  constitute  the  offense," 
does  not  constitute  reversible  error,  where  it  is  immediately 
followed  by  the  qualification  "but  if  the  woman,  without  be- 
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ing  deceived,  and  without  any  false  promises,  deception,  or 
artifice,  voluntarily  submits  to  the  connection,  the  law  affords 
her  no  remedy,  and  she  cannot  recover."    (Poat^  p.  346,) 

6.  Charge  op  Court.    That  jury  anre  judges  of  the  law  incorrect. 

An  instruction  that  the  jury  are  the  judges  of  the  law,  as  deliv- 
ered to  them  by  the  Court,  is  misleading  in  a  civil  action,  as  the 
jury  must  take  the  law  as  given  by  the  Court.     {Post^  pp.  346, 347, ) 

7.  Statute  op  Limitations.     Bars  actioii  for  seduction,  lolieii, 

l^he  statute  of  limitations  does  not  begin  to  run  against  the  right 
to  maintain  an  action  for  seduction  under  promise  of  mar- 
riage, so  long  as  the  man,  by  continuous  acts,  promises,  and 
artifices,  keeps  up  the  illicit  intercourse,  as  seduction  is  In  such 
case  a  continuous  act.     {Post,  p.  347,) 

Case  cited  and  approved:  Davis  v.  Young,  90  Tenn.,  303. 

8.  Verdict.     Not  gajnhUngj  when, 

A  new  trial  will  not  be  granted  because  the  jury  took  an  average 
of  the  several  judgments  as  a  tentative  mode  of  arriving  at  a 
verdict,  where  the  result  was  not  satisfactory,  and  was  aban- 
doned, and  the  verdict  was  subsequently  rendered  for  only 
half  the  amoiint  of  the  average.     (Post,  pp.  347,  348.) 

9.  Witness.     Corrofxtration. 

It  is  not  error  for  the  Court  to  refuse  to  instruct  the  jury  that  the 
testimony  of  the  plaintiff  in  an  action  for  seduction  under 
promise  of  marriage,  could  not  be  believed  if  she  had  consented 
to  an  abortion  without  the  corroboration  essential  in  the  case 
of  an  accomplice.     {Post,  p.  348.) 

10.  Damages.     F'yr  seduction. 

The  jury  on  a  trial  for  seduction  under  promise  of  marriage,  may 
look  tOvany  indignity  offered  plaintiff  during  the  trial,  or  any 
imputation  against  her  character,  or  impeaching  her  virtue,  if 
untrue  and  wantonly  made,  as  an  element  of  damage.  (^Post, 
p,  348.) 

Cases  cited  and  approved:  Williams  v.  Norwood,  2  Yer.,  336. 

11.  Same.     Special,  not  recox^eriible,  when. 

Damages  cannot  be  recovered  in  an  action  for  seduction  under 
promise  of  marriage,  for  abortion  and  attendant  indignities, 
unless  special  damages  therefor  are  claimed  in  the  pleadings. 
{Post,  ftp.  348-350.) 
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12.  Same.    Erroneous  charge  as  to  xdndictlve. 

An  instruction  that  it  is  the  **duty  *'  of  the  jury  to  render  vin- 
dictive damages  against  defendant  in  an  action  for  seduction 
under  promise  of  marriage,  if  they  find  him  guilty,  is  errone- 
ous, as  the  giving  of  such  damages  is  within  the'  discretion  of 
the  jury.     {Post,  PP-  34Sf,  350. ) 

13.  Argument  of  Counsel.     Not  cause  for  reversaU  tchen. 

A  judgment  against  defendant  in  an  action  for  seduction  under 
promise  of  marriage,  will  not  be  reversed  because  plaintiff's 
counsel,  in  his  closing  argument,  applied  harsh  epithets  to  de- 
fendant, where  no  objection  was  made  on  the  trial.  (Post, 
p.  350.) 

14.  Same.     Shedding  tears. 

A  judgment  against  defendant  in  an  action  for  seduction  under 
promise  of  marriage,  will  not  be  reversed  because  plaintifiTs 
counsel  in  his  closing  argument  shed  tears  in  the  midst  of  an 
eloquent  and  impassioned  appeal  to  the  jury.   (Post,  pp.  350-352, ) 


FROM    LINCOLN. 


Appeal  in  error  from  Circuit  Court  of  Lincoln 
County.       Dan  Williams,    Sp.    J. 

Jo  G.  Carrigan,  Bright  &  Woodard,  and  Hig- 
GiNS   &   Son   for   Ferguson. 

HoLMAN   &   Carter   for   Moore. 

Wilkes,  J.  This  is  an  action  for  damages.  The 
declaration  has  two  counts — one  for  breach  of  con- 
tract to  marry,  and  the  second  for  seduction  ac- 
complished    by   reason   of    such   contract.       The   cause 
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was  heard  before  a  Court  and  a  jury  of  Lincoln 
County,  and  a  verdict  for  $2,000  was  rendered  upon 
the  first  count,  and  of  $12,700  upon  the  second, 
and  for  the  aggregate  sum  of  $14:,tOO  judgment  was 
rendered  for  plaintiff,  and  defendant  has  appealed  and 
assigned   errors. 

It  is  assigned  as  error  that  the  Court  permitted 
plaintiff,  over  the  defendant's  objection,  to  prove  that 
she  was  a  member  of  the  church,  and  had  been  for 
nine  years.  -  In  this  there  was  no  error.  It  was  a 
circumstance  bearing  upon  the  standing  and  reputa- 
tion  of   plaintiff,    and   was   entirely   competent. 

Plaintiff  was  asked  if  she  was  not  furnished  with 
a  written  statement  by  her  attorney  to  memorize  in 
regard  to  what  she  would  swear  about  an  abortion 
and  the  birth  of  a  child  at  Chattanooga.  The  Court 
sustained  an  objection  to  the  question.  In  this  we 
think  there  was  no  error.  It  was  not  a  proper 
question  to  ask.  She  had  already  testified  that  no 
one  wrote  out  a  statement  for  her  to  memorize  or 
swear   to   and   she   had   seen   no   such   statement. 

Plaintiff  was  asked  if  she  did  not  tell  defendant 
that  she  intended  to  kill  the  child,  and  that  he  told 
her  not  to  do  so.  This  was  objected  to  by  plaintiff 
and  objection  sustained,  and  this  is  assigned  as  error. 
This  was  not  material  to  the  issues  involved.  More- 
over, the  question  was  answered  in  the  negative, 
and   this   is   not   error. 

Dr.  Hall  was  asked  if  a  child  prematurely  born 
would   cry.      The   question    was    objected    to    and    the 


346  NASHVILLE : 


Ferguson  v.  Moore. 


objection  sustained,  and  this  is  assigned  as  error. 
The  question  is  asked  in  the  most  general  way, 
without  specifying  the  age  of  the  child.  It  does  not 
appear  what  the  answer  would  have  been,  and  it  is 
evident  that  no  intelligent  answer  could  have  been 
given   to   such    question,    asked   in   such    general  Vay. 

It  is  objected  that  the  Court  erred  in  saying  to 
the  jury  that,  in  order  to  constitute  seduction,  it  was 
not  indispensable  that  the  man  use  seductive  arts  or 
promises,  but  any  act  or  promise  or  deception  of  the 
man,  by  which  he  overcomes  the  scruples  of  the 
woman,  and  induces  her  to  have  unlawful  sexual  in- 
tercourse  with    him,  would   constitute   the   offense. 

In  immediate  connection  with  this  portion  of  the 
charge  complained  of,  the  Court  added:  **But  if  the 
woman,  without  being  deceived,  and  without  any  false 
promises,  deception  or  artifice,  voluntarily  submits  to 
the  connection,  the  law  affords  her  no  remedy,  and 
she  cannot  recover."  It  will  be  borne  in  mind  that 
the  seduction  was  charged  to  have  been  accomplished 
under  promises  of  marriage.  This,  taken  altogether, 
is  not  erroneous,  and  is  a  plain,  simple  statement  of 
the  law  that  any  jury  could  understand  and  not  mis- 
construe. 

The  trial  Judge  said  to  the  Jury:  '*You  are  the 
exclusive  judges  of  the  facts  of  the  case,  and  you 
are  the  judges  of  the  law  as  delivered  to  you  by 
the  Court."  This  is  an  unhappy  expression,  and  the 
jury  may  have  been  misled  into  believing  that  in 
some   way   and    to    some   extent    they    were   judges   of 
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the  law.  Evidently  the  Court  intended  to  say  that 
the  jury  must  take  the  law  as  given  by  the  Court. 
The  jury  may,  however,  have  put  a  diflFerent  con- 
struction upon  it.  In  a  civil  case  the  jury  are,  in 
no  sense,  the  judges  of  the  law,  but  they  take  it 
as   given   by  the   Court. 

It  is  assigued  that  the  Circuit  Judge  was  in  error 
in  charging  that  seduction  was  a  continuous  act,  and 
if  by  several  and  continuous  acts,  promises,  and 
artifices,-^  the  defendant  kept  up  his  illicit  intercourse 
until  September,  1894,  and  the  action  was  brought 
in  February,  1895,  then  the  action  would  not  be 
barred  by  the  statute  of  limitations.  It  is  admitted 
that  this  is  in  accord  with  the  holding  of  this 
Court  in  DavPi  v.  Young^  6  Pickle,  303,  but  it  is 
insisted  that  case  should  be  overruled,  or  at  least 
not  extended  to  cases  wien  the  suit  is  by  the 
seduced  female  instead  of  the  father,  as  in  that  case. 
We  have  no  disposition  to  overrule  or  limit  the 
case   in   its   application   as   suggested. 

It  is  assigned  as  error  that  the  verdict  was  a 
gambling  verdict  as  to  the  first  count.  We  do  not 
so  read  the  record,  but  the  testimony  of  the  jurors 
given  in  the  record  show  to  the  contrary,  that  while 
they  took  an  average  of  their  several  judgments,  it 
was  only  a  tentative  mode  of  arriving  at  a  verdict, 
and  was  not  satisfactory  to  anyone,  and  was  aban- 
doned, and  verdict  was  rendered  for  only  half  the 
amount  of  the  average.  The  ilamages  under  the 
second   count    do    not    appear    to    have    been    reached 
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by  any  mode  but  that  recognized  by  law — that  is,  by 
conference    and    agreement    among    the    jurors. 

The  Court  was  requested  to  charge  the  jury  that  if 
plaintiff  consented  to  an  abortion  she  made  herself 
thereby  an  accomplice,  and  they  could  not  believe  the 
testimony  unless  it  was  corroborated.  The  Court  de- 
clined  to  so  charge,  upon  the  ground  that  the  rule 
had  no  application  to  the  case,  but  would  only  apply 
in  case  of  an  action  or  prosecution  for  the  abortion. 
In  this  we  think  the  trial  Judge  was  not  in  error. 
We  are  of  opinion,  however,  that  it  was  error  to 
allow  any  evidence  as  to  the  abortion,  for  the  rea- 
sons hereafter  stated.  The  trial  Judge  told  the  jury 
that  they  might  look  to  any  indignities  offered  plain- 
tiff during  the  trial,  any  imputation  against  her 
character,  or  impeaching  her  virtue,  if  any  wei*e 
made,  and  were  untrue,  as  an  element  of  damage. 
It  is  objected  that  this  would  not  be  so  unless  such 
charge  and  insinuations  were  wantonly  and  uselessly 
made.  In  Williams  v.  Nixnoood^  2  Yer.,  336,  it 
was  held  that  if  such  charges  were  proven  true 
they  would  go  in  mitigation  of  damages,  and  if  un- 
true they  must  be   held  to  have  been    wantonly  made. 

The  tenth  assignment  of  error  presents  the  ques- 
\  /  tion  that  plaintiff  cannot  have  damages  for  an  abor- 
^  /  tion  attempted  at  Chattanooga,  nor  the  indignities 
suffered  there,  because  they  are  special  damages,  not 
the  necessary  result  of  the  breach  of  promise,  nor 
of  the  seduction,  and  not  set  out  or  claimed  in  the 
declaration.      The  contention   is,    that  special  damages, 
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not  the  necessary  result  of  the  act  complained  of, 
must  be  alleged  before  they  can  be  proven;  that 
abortion,  and  indignities  connected  with  it,  were  in- 
dependent grievances,  not  the  necessary  result  of 
either  the  breach  of  promise  or  seduction,  and  were 
not  set  out  in  the  declaration  and  no  claim  made 
on  that  account;  and  that  it  also  appeared  that  a 
suit  was  pending  at  Chattanooga  for  the  alleged 
abortion. 

Likewise,  the  second  error  assigned  is  that  plain- 
tiff was  allowed,  over  defendant's  objection,  to  prove 
that  defendant  proposed  to  her  to  submit  to  an  abor- 
tion, and  went  with  her  to  Chattanooga  for  that 
purpose,  and  that  she  suffered  from  the  operation 
and   exposure   while  at   Chattanooga. 

This  matter  of  abortion,  and  the  suffering  and  in- 
dignity consequent  upon  it,  not  being  alleged  in  the 
declaration,  and  no  special  damages  being  claimed  on 
that  account,  evidence  in  regard  to  it  was  incomper 
tent,  especially  as  a  separate  suit  was  pending  at 
Chattanooga  against  defendant  and  othei*8  for  this  act 
of  abortion. 

The  Court  said  to  the  jury:  ''You  may  give  what 
is  called  vindictive  damages  to  punish  the  defendant, 
if  guilty,  and  deter  others  from  doing  likewise,  and 
it  is  not  only  your  right  but  your  duty  to  do  so." 
This  was  error.  The  giving  of  vindictive  damages  / 
is  a  matter  of  discretion  with  the  jury,  and  they 
should  not  be  told  that  it  is  their  duty  to  give 
them.    .    No     vindictive     or     punitive     damages     were 
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claimed  in  the  declaration,  and  the  ti'ial  Judge,  in 
stating  a  hypothetical  case  which  would  entitle  plaintiff 
to  vindictive  damages,  lays  special  stress  upon  the 
attempted  abortion,  and  the  pain,  suffering,  and  in- 
dignity caused  thereby,  upon  her  trip  to  Chattanooga, 
which  was  not  referred  to  in  the  declaration,  and 
which  we  have  held  was  therefore  incompetent,  and 
this  error  is  well  assigned.  It  is  true  that  in  an 
action  for  breach  of  promise,  seduction  may  be  shown, 
though  not  alleged,  but  abortion  is  a  separate,  dis- 
tinct grievance  and  injury,  not  the  necessary  or  in- 
evitable result  of  either  the  breach  of  promise  or 
seduction,  and  should  have  been  alleged  and  damages 
claimed   therefor,  if  desired. 

It  is  further  assigned  as  error  that  plaintiff's 
counsel,  in  his  closing  argument,  called  defendant 
hard  names,  such  as  villain,  scoundrel,  fiend,  hell- 
hound, etc.,  which,  it  is  alleged,  was  calculated  to 
prejudice  defendant  before  the  jury.  It  must  be  ad- 
mitted these  are  rather  harsh  terms,  and  other  lan- 
guage could  have  been  used  no  doubt  equally  as  de- 
scriptive 'and  not  so  vituperative,  but  it  does  not 
appear  that  defendant  asked  the  Court  to  interpose, 
and  we  cannot  put  the  trial  Judge  in  error  under 
these  circumstances.  It  is  true  the  trial  Judge,  in 
his  discretion,  might  have  checked  the  counsel  on 
his  own  motion,  but  inasmuch  as  defendant  and  his 
counsel  did  not  object,  the  Court  did  not  probably 
feel  called   upon   to  act.     1%  is   not   reversible   error. 

It    is    next     assigned     as    error    that    counsel    for 
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plaiDtiff,  in  his  cIosiDg  argument,  in  the  midst  of  a 
very  eloquent  and  impassioned  appeal  to  the  jury, 
shed  tears  and  unduly  excited  the  sympathies  of  the 
jury  in  favor  of  the  plaintiff,  and  greatly  prejudiced 
them  against  defendant.  Bearing  upon  this  assign- 
ment of  error  we  have  been  cited  to  no  authority, 
and  after  diligent  search  we  have  been  able  to  find 
none  ourselves.  The  conduct  of  counsel  in  present- 
ing their  cases  to  juries  is  a  matter  which  must  be 
left  largely  to  the  ethics  of  the  profession  and  the 
discretion  of  the  trial  Judge.  Perhaps  no  two  coun- 
sel observe  the  same  rules  in  presenting  their  cases 
to  the  jury.  Some  deal  wholly  in  logic  and  argu- 
ment, without  embellishments  of  any  kind.  Others 
use  rhetoric  and  occasional  flights  of  fancy  and 
imagination.  Others  employ  only  noise  and  gesticu- 
lation, relying  uiK)n  their  earnestness  and  vehemence 
instead  of  logic  and  rhetoric.  Others  appeal  to  the 
sympathies — it  may  be  the  passions  and  peculiarites — 
of  the  jurors.  Others  combine  all  these,  with  varia- 
tions and  accompaniments  of  different  kinds.  No 
cast  iron  rule  can  or  should  be  laid  down.  Tears 
have  always  been  considered  legitimate  arguments  be- 
fore a  jury,  and  while  the  question  has  never  arisen 
out  of  any  such  behavior  in  this  Court,  we  know 
of  no  rule  or  jurisdiction  in  the  Coui't  below  to 
check  them.  It  would  appear  to  be  one  of  the 
natural  rights  of  counsel,  which  no  Court  or  consti- 
tution could  take  away.  It  is  certainly,  if  no  more, 
a   matter   of  the  highest   personal   privilege.      Indeed, 
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if  counsel  has  them  at  command,  it  may  be  seriously 
questioned  whether  it  is  not  his  professional  duty  to 
shed  them  whenever  proper  occasion  arises,  and  the 
trial  Judge  would  not  feel  constrained  to  interfere 
unless  they  were  indulged  in  to  such  excess  as  to 
impede  or  delay  the  business  of  the  Court.  This 
must  be  left  largely  to  the  discretion  of  the  trial 
Judge,  who  has  all  the  counsel  and  parties  before 
him,  and  can  see  their  demeanor,  as  well  as  the 
demeanor  of  the  jury.  In  this  case  the  trial  Judge 
was  not  asked  to  check  the  tears,  and  it  was,  we 
think,  an  eminently  proper  occasion  for  their  use, 
and  we  cannot  reverse  for  this.  But,  for  the  other 
errors  indicated,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial.  Plaintiff  will 
pay  the  costs   of   the   appeal. 
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BiGLEY  V.   Watson. 

{XashviUe.      March   19,    1897.) 

1.  Decree.    By  consent. 

The  rule  that  a  decree  which  i&  not  confined  to  the  matters  pre- 
sented in  the  pleading's  is  subject  to  avoidance,  does  not  apply 
to  a  consent  decree  when  the  Court  had  jurisdiction  of  the  par- 
ties and  of  the  subject-matter.     {Post,  p.  357.) 

Cases  cited:  Iloyce  v.  Stanton,  15  Lea,  347;  Gilreath  v.  Gilliland, 
93  Tenn.,  383;  Rogers  v.  Breen,  9  Ileis.,  679;  Randolph  v.  Bank, 
9  Lea,  68;  101  U.  S.,  289;  113  U.  S.,  261. 

2.  Same.    Effect  of  disability  of  party  to  consent  decree. 

The  disability  of  coverture  of  a  party  to  a  consent  decree,  who 
does  not  avoid  it  in  her  lifetime,  will  not  prevent  the  decree 
from  being*  binding  on  those  claiming  under  lier  after  her 
death.     {Post,  pp.  557,  358.) 

Cases  cited:  Jones  v.  McKenna,  4  Lea,  630;  Musgrove  v.  Lusk,  2 
Tenn.  Chy.,  580. 

3.  Estate  by  Curtesy.    Does  not  attach  to  a  life  estate. 

The  husband's  estate  bv  the  curtesy  does  not  attach  to  lands  in 
which  the  wife  has  only  a  life  estate.     {PosU  p.  358.) 

Cases  cited  and  approved:  Beech er  ^^  Hicks,  7  Lea,  207;  Alexan- 
der V.  Miller,  7  Heis..  81. 

4.  Remainders.     Vestiyig  of^  favored. 

A  remainder  will  be  regarded  as  vested  rather  than  contingent 
if  the  disposition  is  so  obviously  upon  the  border  as  to  be  in- 
herently doubtful  between  the  two.     {PosU  PP-  358^  359.) 

5.  Same.    To  life  teiumVs  children  not  extinct  until  her  death. 

A  remainder  to  the  children  of  a  woman  who  has  an  estate  for 
life,  is  not  extinguished  until  her  death,  although  she  may  be 
very  old  and  childless,  as  the  law  does  not  assume  that  there 
is  an  impossibility  of  issue  at  any  age,  however  great.  (Post^ 
pp.  360-362.) 
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Cases  cited  and  approved:  Garner  v.  Dowling,  11  Heis.,  52;  32 
Am.  Dec.,  401;  83  Pa.  St.,  483. 

6.  Same.     Taken  by  devise  mid  twt  by  descent. 

The  rule  that ' '  one  who  holds  the  same  estate  by  devise  that 
the  law  casts  on  him  by  descent  is  in  by  descent  and  not  by 
devise/'  has  no  application  when  the  devisee  is  not  the  heir. 
{Post,  p.  362.) 

Case  cited:  Hoover  v.  Gregory,  10  Yer.,  451. 

7.  Same.    Extinguished  and  title  becomes  al>solute^  when. 

The  fee  is  not  in  abeyance  while  a  remainder  is  contingent  under 
a  consent  decree  in  partition  giving  one  party  a  life  estate, 
with  remainder  at  her  death  to  her  children  then  living  or  the 
issue  of  such  as  may  be  dead,  but  the  fee  abides  with  her  dur- 
ing such  contingency,  and,  if  the  line  of  remaindermen  is  ex- 
tinct at  her  death,  her  title  is  freed  from  the  remainder  and 
subject  to  disposal  by  her  will.     {Post,  pp.  9B3-374.) 

Cases  cited:  1  Me.,  280;  9  Mass.,  37;  78  Ky.,  410;  16  Gray,  568,  574. 

8.  Rule  in  Shelley's  Case.     Not  applicahle. 

The  statute  abrogating  the  rule  in  Shelley's  case,  by  providing 
that,  on  the  termination  of  a  life  estate,  with  remainders  to 
heirs,  or  heirs  of  the  body  of  the  life  tenant,  such  heirs  shall 
take  as  purchasers  by  virtue  of  the  remainder  so  limited  to 
them,  gives  no  rights  to  *' heirs"  to  whom  no  remainder  was 
limited  as  against  devisees  of  one  who  was  not  only  a  life  ten- 
ant, but  in  whom  the  fee  abode  subject  to  a  contingent  remain- 
der to  her  surviving  children  or  issue  of  children,  when,  by 
the  extinction  of  the  line  of  her  descendants  during  her  life, 
the  remainder  failed,  and  her  title  at  the  moment  of  her  death 
became  absolute.     {Post^  pp.  373,  374.) 

Code  construed:  2  3(574  (S.);  2  2814(M.  &  V.);  J  2008  (T.  &  S.). 

Cases  cited:  Williams  v.  Williams,  10  Heis.,  568;  Hurst  v.  Wilson, 
89  Tenn.,  271. 
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Stokes  &  Stokes  for   Bigley. 

M.  B.  Howell  and  Vertrees  &  Vertrees  for 
Watson. 

Caldwell,  J.  This  is  a  proceeding  in  equity  to 
set  up  title  by  inheritance  to  certain  real  estate,  to 
remove  clouds  from  that  title,  and  to  have  aii  ac- 
count of  rents  and  profits.  The  Chancellor,  hearing 
the  cause  on  its  merits,  dismissed  the  bill,  and  the 
Court   of  Chancery  Appeals  affirmed  his  decree. 

George  W.  Boyd  died  testate  many  years  ago, 
and  by  his  will,  probated  in  1830,  gave  considerable 
real  estate  to  his  widow  and  four  children — one  son 
and  three  daughters.  The  widow  dissented  from  the 
will,  and  procured  an  allotment  of  dower.  In  the 
course  of  time  the  widow  died,  and  the  property  cov- 
ered by  her  dower  passed,  under  the  will,  to  the 
four  children.  Subsequently  one  of  the  daughters 
died  intestate,  unmarried,  and  without  issue.  There- 
upon, the  other  three  children,  all  of  whom  were 
married,  and  the  husbands  of  the  two  daughters,  filed 
a  joint  ex  parte  petition,  in  the  Chancery  Court  of 
Davidson  County,  to  have  the  real  estate  previously 
covered  by  the  dower  and  that  owned  by  the  de- 
ceased daughter,  partitioned  among  the  three  surviving 
children  in  equal  parts.  Steps  appropriate  to  that 
end  were  taken,  under  the  direction  of  the  Chancellor, 
and  final  decree,  divesting  and  vesting  title,  was 
passed  in  November,  1854.  By  this  decree  the  title 
to   a    tract    of    fifty-six  acres  and    to   a   town    lot,  as- 
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signed  to  Mrs.  Sarah  A.  Watson,  one  of  the  sur- 
viving daughters,  was  vested  in  her  *'for  her  sole 
and  separate  use  during  her  life,  and  at  her  death 
to  her  children  then  livins:  and  the  issue  of  such 
as  may  be  dead,"  Mrs.  Watson  then  had  two 
children,  but  both  of  them  died  without  issue  in 
her  lifetime.  She  herself  died  in  1892,  and  by 
her  will  devised  the  real  estate  just  mentioned  to  her 
husband,  W.  S.  Watson,  the  father  of  her  children. 
He  went  into  possession  under  the  will,  and,  as  a 
devisee  of  his  wife,  sold  the  fifty-six  acres,  and 
mortgaged   a   part   of  the   town   lot. 

.  In  1895  the  complainants  in  this  cause,  as  heirs  at 
law  of  Mrs.  Watson,  filed  their  bill  against  her  hus- 
band and  his  conveyees  to  recover  the  whole  of  said 
property,  to  remove  his  conveyances  as  clouds  upon 
their  title,  and  to  have  an  account  for  mesne  prof- 
its. The  theory  of  the  bill,  briefly  stated,  is  that 
Mrs.  Watson,  having  only  a  life  estate,  could  not 
effectively  devise  the  remainder;  and  that,  having  left 
no  children  nor  the  issue  of  children,  the  remainder 
did  not  become  vested  in  them,  but  upon  her  death 
descended   to    her    heirs   at   law. 

Answering,  the  defendants  say,  in  substance,  (1) 
that  so  much  of  the  partition  decree  as  undertook 
to  cut  down  her  interest  in  her  own  land  to  a  life 
estate  was  coram  non  judice  and  void,  and  (2)  that, 
treating  that  decree  as  valid,  she  nevertheless  had 
power  to  devise  the  remainder  because  the  contingency 
upon    which   it   was   to   vest   never   happened,    and   (3) 
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that   in   any  event  Watson   is   entitled  to  a  life  estate 
as    tenant   by   the   curtesy. 

It  is  undoubtedly  true  that  the  partition  decree 
is  somewhat  broader  that  the  pleading.  The  petition 
under  which  that  decree  was  rendered,  sought  only 
a  division  of  the  lands  among  the  three  claimants, 
while  the  decree  went  further,  and  <livided  the  fee  of 
Mrs.  Watson  into  a  life  estate  and  remainder,  giving 
the  former  to  her  and  the  latter  to  her  children  and 
their  issue  living  at  her  death.  It  is  well  settled 
that  a  decree  should  be  confined  to  the  matters  pre- 
sented in  the  pleadings,  and  that  an  adjudication  of 
other  matters  is  coram  nx>n  judice^  and  for  that  reason 
subject  to  avoidance.  Gilreath  v.  Gilllland^  95  Tenn., 
383;  Rogers  v.  Breen^  9  Heis.,  679;  Randolph  v. 
Bank^    9    Lea,    68,    and   cases   cited. 

This  rule,  however,  does  not  extend  to  consent  de- 
crees, rendered  in  causes  where  the  Court  had  juris- 
diction of  the  parties  and  of  the  subject  matter. 
Pacific  Railroad  v.  Kef^hitni^  101  U.  S.,  289;  Rail- 
way Company  v.  United  State><^  113  U.  S.,  261;  5 
Enc.   PI.   &  Pr.,   962;   Boyce  v.    Stanton,   15  Lea,   347. 

The  decree  here  impeached  by  the  defendants  falls 
within  this  exception  to  the  general  rule,  and  niiist, 
therefore,  be  treated  as  operative  in  all  of  its  parts. 
Mrs.  Watson  was  in  a  Court  of  plenary  jurisdiction 
upon  her  own  petition,  and,  with  full  knowledge  of 
her  rights,  she  and  her  husband  assented  to,  and, 
through  their  counsel,  procured  the  decree  in  (juestion. 
It    matters    not,    in    this    proceeding,    that    Mrs.    Wat- 
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SOD  was  a  married  woman  at  the  time;  for  decrees 
entered  by  consent  of  persons  under  the  disability  of 
coverture  or  infancy,  are  avoidable  alone  by  original 
bill,  and  then  only  for  good  reasons  shown.  Jones 
V.  McjKenfia,  4  Lea,  630  ;  Musgrove  v.  LilsJc^  2  Tenn. 
Chy.,  680;  Wall  v.  Bualthy,  1  Bro.  C.  C,  484; 
2   Danl.    Chy.    PI.    &   Pr.    (6th   Am.    Ed.),    *974. 

In  any  and  every  aspect  of  the  question  the  de- 
cree was  binding  on  Mrs.  Watson  so  long  as  she 
elected  to  let  it  stand.  She  did  not,  in  fact,  avoid 
it  in  her  lifetime;  hence,  it  was  in  force  at  her 
death,  and  is  now  binding  on  those  claiming  under 
her. 

By  the  plain  terras  of  the  decree  Mrs.  Watson 
reserved  to  herself  only  a  life  estate.  This  being 
so,  and  nothing  else  appearing,  her  husband  is  enti- 
tled to  nothing  as  tenant  by  the  curtesy.  Curtesy 
cannot  attach  to  a  mere  life  estate.  Beecher  v. 
Hickn^  7  Lea,  207;  Alexander  v.  Milhr^  7  Heis., 
81;    2    Kent,    *  134. 

That  part  of  the  decree  which  adjudged  that  the 
lands  allotted  to  Mrs.  Watson  should  pass,  ''at  her 
death,  to  her  children  then  living  and  the  issue  of 
such  as  may  be  dead,"  created  a  valid  contingent 
remainder  in  fee.  The  interest  ffiven  was  a  re- 
mainder  in  fee,  because  it  comprised  the  whole  res- 
idue of  the  estate  (4  Kent,  *198;  2  Black.,  164; 
2  Wash.,  5th  Ed.,  585);  and  it  was  contingent, 
rather  than  vested,  because  limited  to  take  effect  in 
'Mlnbious   and    uncertain''     persons,    as    under    Black- 
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stone^s  first  class  and  Fearne's  fourth  class  of  con- 
tingent remainders.  2  Black.,  169;  Fearne,  3-9;  4 
Kent,    * 206-7;    2    Wash.,    608,    614. 

It  is  not  amiss  to  remark,  in  passing,  that  <<the 
lines  of  distinction  between  vested  and  contingeuit 
remainders  are  so  nicely  drawn  that  they  are  some- 
times difficult  to  be  traced"  (4  Kent,  *204),  and 
that,  in  those  instances  where  the  disposition  is  so 
obviously  upon  the  border  as  to  be  inherently  doubt- 
ful between  the  two,  the  doubt  will  be  resolved  in 
favor  of  the  former,  for  the  reason  that  the  general 
law  favors  the  vesting  of  estates  at  the  earliest 
practicable   moment. 

This  remainder  failed  because  the  line  of  remainder- 
men became  totally  extinct  before  the  happening  of 
the  event  u|3on  which  alone  it  could  possil)ly  have 
vested.  The  onlv  two  children  born  to  Mrs.  Wat- 
son,  the  life  tenant,  died  without  issue  years  before 
her  death;  consequently,  she  died  without  children 
*«then  living,"  and  there  was  no  one  to  take  the 
remainder   as   such. 

This  suit  was  brought,  as  before  recited,  to  solve 
the  problem  of  the  present  ownership  of  the  prop- 
erty, complainants  asserting  their  right  to  it  as  heirs 
at  law  of  Mrs.  Watson,  and  the  defendants  claiming 
it  through  her  will  to  her  husband.  In  deciding 
the  question,  it  is  important  to  inquire,  first,  when 
the  remainder  fell.  If  it  was  extinguished  immedi- 
ately upon  the  death  of  the  longer  liver  of  her 
two    children,    or    at    any    other    time   in    advance   of 
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her  own  death,  Mrs.  Watson  at  that  moment  l3e- 
came  the  absolute  owner  of  the  whole  estate,  and 
unquestionably  had  plenary  power  to  dispose  of  it 
by  will  to  her  husband,  or  to  anyone  else  subject 
to.  his  right  as  tenant  by  the  curtesy.  On  the 
other  hand,  if  the  remainder  ceased  only  at  the  very 
instant  of  her  death,  the  controversy  between  the 
heirs  and  the  devisee,  as  to  the  better  title,  becomes 
more   interesting. 

It  is  not  difficult  to  state  a  case  in  which  a  re- 
mainder would  cease  effectually  anterior-^ to  the  ter- 
mination of  the  life  estate.  For  instance,  if  land 
be  given  to  A  for  life,  with  remainder  in  fee  to 
B,  if  living  at  A's  death,  and  B  dies  first,  the 
remainder  is  completely  extinguished  at  the  moment 
of  B's  death,  and  the  donor  may  thereafter  deal 
with  the  fee  the  same  as  if  the  remainder  had 
never   been   created. 

Mrs.  Watson  was  an  old  woman  when  she  died, 
and  it  is  suggested  that,  on  account  of  her  advanced 
age,  she  was  entirely  incapable  of  bearing  other 
children  for  years  after  the  death  of  the  two  born 
to  her  w^hen  younger,  and,  therefore,  that  the  re- 
mainder came  to  an  end,  and  she  was  again  full 
owner  of  the  land  some  time  in  advance  of  her 
own  decease,  and  while  she  still  survived.  This  sug- 
gejstion,  so  far  as  involving  a  conclusion  of  law,  is 
unsound,  because  based  upon  an  assumed  impossibil- 
ity of  other  issue  to  Mrs.  Watson  after  sho  had 
grown    old.       Lord   Coke    says:     *'The    law    seeth   no 
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impossibility  of  having  children"  (Coke  Litt.,  28), 
and  Blackstone'  says:  '*A  possibility  of  issue  is 
always  supposed  to  exist,  in  law,  unless  extinguished 
by  the  death  of  the  parties,  even  though  the  donees 
be,  each  of  them,  an  hundred  years  old."  2  Black- 
stone,    125. 

This  rule  of  law  has  been  recognized  and  applied 
in  several  American  casse.  In  State  v.  Lash  the 
Supreme  Court  of  New  Jersey  briefly  remarked 
that,  ^*by  the  common  law,  the  possibility  of  issue 
is  commensurate  with  life."  1  -Harrison,  388  (S. 
C,  32  Am.  Dec,  401).  In  a  comparatively  recent 
case  the  Supreme  Court  of  Pennsylvania  used  this 
emphatic  language,  namely:  ''The  rule  has  stood 
the  test  of  time  and  received  the  sanction  of  ages. 
.  Nature  has  fixed  no  certain  age,  by  years, 
at  which  a  child-bearing  capacity  shall  begin,  and  end. 
.  The  presumption  of  law  is  in  favor  of  is- 
sue, notwithstanding  advanced  age."  List  v.  Rodyiey^ 
83    Pa.    St.,    483. 

This  Court,  in  deciding  the  case  of  Gamei*  v. 
DoxoUng^  said:  ''It  is  stated  in  the  bill  that  Mrs. 
Garner  (the  life  tenant),  is  past  the  time  of  life 
when  she  may  reasonably  be  expected  to  bear  chil- 
dren; but  her  age  is  not  shown,  and,  if  it  were, 
in  legal  contemplation,  it  is  not  impossible  she  may 
have  children,  and  the  contingency  is  not  determined 
until  her  death."  11  Heis.,  52.  See,  to  the  same 
effect,    2    Lead.    Cases,    Am.    Law   of    Real   Property 


362  NASHVILLE : 


Bigley  v.   Watson. 


(Sharswood  &  Budd),  251-253,  citing  this  case  and 
others. 

So,  then,  this  remainder  was  subsisting  after  Mrs. 
Watson's  children  died  and  she  grew  old,  and  was 
extinguished  only  at  her  decease.  Her  heir  and  her 
devisee  both  api^ear,  claiming  under  her  as  of  that 
time,  and  dispute  with  each  other  as  to  the  better 
right. 

'*  Connected  with  the  favor  shown  by  the  law  to 
the  heir  is  the  rule  that  where  a  person  who  is 
heir  of  his  ancestor  is  also  made  a  devisee,  by  that 
ancestor,  of  the  exact  estate  which,  had  there  been 
no  will,  he  would  have  taken  as  heir,  he  shall  be 
held  to  be  in  by  descent  as  the  worthier  title." 
3    L.    C.    Am.    L.    Keal   Prop.,    450. 

'*A  devise  to  the  heir  at  law  is  void  if  it  gives 
precisely  the  same  estate  that  the  heir  would  take 
by  descent  if  the  particular  devise  to  him  was 
omitted  out  of  the  will.  The  title  by  descent  has, 
in  that  case,  precedence  to  the  title  by  devise.''  4 
Kent,    *506. 

<*lt  is  well  settled  that  one  who  holds  the  same 
estate  bv  devise  that  the  law  casts  on  him  bv  de- 
scent,  is  in  by  descent,  and  not  by  devise."  Hoover 
V.     Gregory^    10    Yer.,    451. 

Manifestly,  this  rule  with  respect  to  the  worthier 
title  is  unavailing  and  inapplicable  in  this  case,  for 
the  reason  that  the  heir  at  law  and  the  devisee  are 
distinct  persons — the  devise  is  not  to  the  person  who 
would    take    by   descent   in    the   absence   of    the    will. 


DECEMBER  TERM,  1896.  363 

Bigley  v,  Watson. 

Having  ascertained  that  the  remainder  created  in 
the  decree  was  in  fee,  that  it  was  contingent,  that 
it  never  became  vested,  and  that  it  terminated  at 
the  death  of  the  life  tenant,  and  not  sooner,  for 
the  lack  of  some  one  to  take  it,  t^e  next  pertinent 
inquiry  is:  Where  did  the  inheritance  have  its  abode 
in  the  meantime?  In  the  donor,  Mrs.  Watson,  on 
the  one  hand,  or  in  abeyance,  in  n/iibibus^  in  gremio 
legis^    on   the   other   hand? 

Fearne  says:  ^' Where  a  remainder  of  inheritance 
is  limited  in  contingency  by  way  of  use  or  by  de- 
vise, the  inheritance  in  the  meantime,  if  not  other- 
wise disposed  of,  remains  in  the  grantor  or  in  the 
heirs  of  the  testator  until  the  contingency  happens 
to  take  it  out  of  them."  Fearne,  p.  351.  Kent 
lays  down  the  same  rule  in  the  language  following: 
^*lf  a  contingent  remainder  be  created  in  convey- 
ances  by  way  of  use,  or  in  dispositions  by  will, 
the  inheritance,  in  the  meantime,  if  not  otherwise 
disposed  of,  remains  in  the  grantor  or  his  heirs,  or 
descends  to  the  heirs  of  the  testator,  to  remain  un- 
til the  contingency  happens. .  The  general  and  equita- 
ble principle  is  of  acknowledged  authority."  4  Kent, 
*257. 

It  should  be  borne  in  mind,  however,  that  these 
learned  authors,  in  the  language  quoted  from  them 
respectively,  refer  alone  to  dispositions  by  way  of 
use  or  by  will,  and  not  to  all  dispositions.  They 
are  not  in  harmony  when  they  come  to  consider  the 
residence   of   the   inheritance   pending   the   contingency, 
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if  the  remainder  be  created  by  common  law  con- 
veyance. As  to  this  question,  there  has  been  great 
contrariety  of  opinion,  from  the  Year  Books  down 
to   the   present   time. 

Fearne  would,  have  the  rule  uniform,  and  have  it 
apply  alike  to  each  of  the  three  cases — to  disposi- 
sitions  by  way  of  use,  by  waj'^  of  devise,  and  by 
common  law  conveyance — leaving  the  inheritance,  in 
the  last  case,  with  the  grantor  until  it  could  vest 
in  the  grantee  in  remainder.  By  way  of  criticism 
of  what  others  have  said  to  the  contrary,  he  ob- 
serves: *' These  opinions  are  founded  on  the  assump- 
tion that  the  remainder  must  pass  out  of  the  donor 
at  the  time  of  the  livery,  and,  consequently,  that 
no  estate  shall  remain  in  him  after  such  livery; 
and,  therefore,  in  case  of  a  lease  to  one  for 
life,  remainder  to  right  heirs  of  J.  S.,  the  re- 
mainder, they  tell  us,  is  in  abeyance,  or  in  nmbi- 
bus^  or  1)1  gremio  leg  Is  ^  though  by  way  of  some 
sort  of  compromise  between  common  sense  and  the 
supposition  of  an  estate  passing  out  of  a  man  where 
there  is  no  person  in  rerurn  natura^  no  object  lie- 
sides  hard  and  hardly  intelligible  words,  for  the 
reception  of  it  at  the  time  of  the  livery,  they  are 
compelled  to  admit  such  a  species  of  interest  to  re- 
main in  the  grantor,  or  upon  the  determination  of 
the  estate  before  the  remainder  can  take  place,  enti- 
tled the  grantor  or  his  heirs  to  enter  and  reassume 
the  estiite.  ...  It  must  be  an  object  of  no 
small    curiosity    to    understand    how   a   remainder   can 
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pass  from  a  donor  until  there  exists  some  donee  to 
receive  it  of  him;  if  it  passes  at  all,  the  conclusion 
seems  rather  to  be,  it  passes  to  somebody;  and 
whilst  it  does  not  pass  to  anybody,  one  might  sup- 
pose that  it  does  not  pass  at  all.  And  however 
profound  a  solution  of  this  difficulty  may  be  dis- 
coverable by  adepts  in  legal  lore  under  the  expres- 
sions, *in  abeyance,'  ^in  nublhis,^  or  ^  i?i  gremlo 
legis^'^  I  cannot  but  think  it  is  a  more  arduous 
undertaking  to  account  for  the  operation  of  a  feoff- 
ment or  conveyance,  in  annihilating  an  estate  of 
inheritance  or  transferring  it  to  the  clouds,  and  after- 
wards regenerating  or  recalling  it  at  the  beck  of 
some  contingent  event,  than  to  reconcile  to  the  prin- 
ciples, as  well  of  common  law  as  of  common 
sense,  a  suspension  of  the  complete  or  absolute  op- 
eration of  such  feoffment  or  conveyance  in  regard 
to  the  inheritance,  till  the  intended  channel  for  the 
reception  of  such  inheritance  comes  into  existence, 
in  any  case,  at  least,  where  a  present  estate  of  free- 
hold passes  in  the  meantime  as  the  immediate  and 
initiate   subject   of   the   operation   of    such   conveyance. 

To  whom,  then,  could  it  have  passed  out 
of  the  grantor?  And  from  whom  could  it  ever 
return  to  him  ?  Where  is  the  sense  in  saying  a 
remainder  must  pass  out  of  the  grantor  in  a  case 
where  you  deny  it  ever  passed  at  all  to  the  grantee 
or  anybody  else  ?  Or  that  livery  must  have  its  im- 
mediate operation  in  a  case  where  it  is  admitted  to 
have    left    the   estate    in    the    same   plight  exactly   as 
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if  it  had  never  been  made  at  all  ?  Would  there 
not  be  better  sense  in  considering  the  disposition 
itself,  in  all  these  cases,  as  put  in  suspense  till  the 
event  or  contingency  referred  to  decides  its  effect? 
What  is  there  to  move  the  subsisting  estate  in  the 
land  from  the  grantor  before  the  alienation  of  it 
takes  effect  ?  '  That  alienation  may,  indeed,  rest  in 
abeyance  or  expectation  till  the  contingency  or  future 
event  gives  it  operation.  And  it  is  that,  rather  than 
the  respited  inheritance,  to  which,  during  its  mere 
potential  undecided  operation,  the  allusion  of  captU 
Inter  nuhiba  condit  seems  most  applicable."  Fearne, 
pp.     360-363. 

Kent  expresses  his  view  in  narrower  limits  when 
he  says  Fearne  *<  treated  with  ridicule  the  notion 
that  the  fee  was  in  abeyance  or  in  nuhibus^  or  in 
mere  expectation  or  remembrance,  without  any  defi- 
nite or  tangible  existence;  and  he  considered  it  as 
an  absurd  and  unintelligible  fiction,"  and  then  for 
himself  remarks:,  **0f  the  existence  of  such  a  rule 
of  the  common  law  there  can  be  no  doubt.  The 
principle  was  perhaps  coeval  with  the  common  law 
that  during  the  pendency  of  a  contingent  remainder 
in  fee,  upon  a  life  estate,  as  in  the  case  already 
stated,  the  inheritance  was  deemed  to  be  in  abev- 
ance.  .  .  .  Though  the  good  sense  of  the  thing, 
and  the  weight  of  liberal  doctrine,  are  strongly  op- 
posed to  the  ancient  notion  of  abeyance,  the  techni- 
cal rule  is,  that  livery  of  seizin  takes  the  reversioa 
or   inheritance   from    the   grantor,    and    leaves   him   no 
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tangible  or  disposable  interest.  Instead  of  a  rever- 
sion, he  has  only  a  potential  ownership,  subsisting 
in  contemplation  of  law,  or  a  possibility  of  reverter; 
and  Mr.  Preston  insists  that  an  estate  of  freehold 
depending  on  another  estate  of  freehold,  and  limited 
in  contingency,  must  be  in  abeyance^  and  not  in 
the  grantor.  The  fee  passes  out  of  the  grantor, 
and  a  vested  estate  of  freehold  necessarily  precedes 
the  remainder,  and  the  inheritance  is  in  contingency  as 
well  against  the  grantor,  who  has  no  power  over  it, 
as  against  the  person  to  whom  the  contingent  re- 
mainder is  limited.  Mr.  Preston  confidently  asserts 
that  the  argument  of  Mr.  Fearne,  however  abstractly 
just  and  reasonable,  is  without  authority,  and  con- 
trary to  all  settled  technical  rules.  Another  able 
writer  (Cornish)  also  contends  that  the  doctrine  of 
abeyance  was  never  shaken  or  attacked  until  Mr. 
Fearne  brought  against  it  the  weight  of  his  eloquence 
and  talents."  4  Kent,  *259,  260.  In  a  note  follow- 
ing these  pointed  observations  are  found  these  words: 
<' There  can  be  no  doubt,  though  good  sense  was 
with  Mr.  Fearne,  that  the  book  authorities  are 
against  him.  We  cannot  surmount  the  technical 
rule,  if  technical  rules  are  binding  in  questions  of 
property.  The  one  in  this  case  deduces  its  lineage 
from  high  antiquity.  It  is  found  in  the  Year  Books, 
and  is  dispersed  over  Plowden  and  Coke.  . 
The  fee  will  take  an  occasional  flight  to  the  clouds, 
and    cannot    be    stayed,    for     common    sense    is    dis- 
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abled  and  pierced  by  the  longe  faUsnte  mgatt-a,'^^ 
4   Kent,    260,   note. 

Blackstone  employs  this  language:  "The  fee  simple 
or  inheritance  of  lands  and  tenements  is  generally 
vested  and  resides  in  some  person  or  other;  though 
divers  inferior  estates  may  be  carved  out  of  it.  As, 
if  one  grants  a  lease  for  twenty -one  years,  or  for 
one  or  two  lives,  the  fee  simple  remains  vested  in 
him  and  bis  heirs;  and  after  the  determination  of 
those  years  or  lives,  the  land  reverts  to  the  grantor 
or  his  heirs,  who  shall  hold  it  again  in  fee  simple. 
Yet  sometimes  the  fee  may  be  in  abeyance — that  is, 
as  the  word  signifies,  in  expectation,  remembrance, 
and  contemplation  in  law;  there  being  no  person  in 
e»i^e  in  whom  it  can  vest  and  al)ide;  though  the  law 
considers  it  always  potentially  existing,  and  ready  to 
vest  whenever  a  proper  owner  appears.  Thus,  in  a 
grant  to  John  for  life,  and  afterwards  to  the  heirs 
of  Richard,  the  inheritance  is  plainly  neither  granted 
to  John  or  Richard,  nor  can  it  vest  in  the  heirs  of 
Richard  till  his  death,  nam  nemo  est  haeres  riventiJi; 
it  remains  therefore  in  waiting,  or  abeyance,  during 
the  life-  of  Richard.  This  is  likewise  always  the 
case  of  a  parson  of  a  church,  who  hath  only  a  life 
estate  therein  for  the  term  of  his  life;  and  the  in- 
heritance  remains   in   abeyance."      2   Blackstone,   107. 

Without  noting  any  distinction  as  to  this  ques- 
tion betweeji  conveyances  by  way  of  use  and  dispo- 
sitions by  will  on  the  one  side,  and  common  law 
conveyances  on  the  other,  but  seemingly  treating  them 
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all  as  in  the  same  plight  in  this  matter  before  the 
law,  a  recent  author  speaks  thus:  **It  was  also  in- 
volved in  doubt,  in  early  times,  what  became  of  the 
fee  while  the  remainder  continued  to  be  contingent. 
Until  the  contingency  happened,  the  contingent  re- 
mainder was  deemed  a  mere  possibility — a  chance  of 
getting  an  estate,  rather  than  the  estate  itself.  It 
was  considered  an  executory  interest,  the  title  to 
w^hich  only  vested  when  the  contingency  happened. 
Some  of  the  older  authorities  held  that  the  title  re- 
mained, to  use  their  quaint  expressions,  in  niihih^cs^ 
i/n  gremio  le(jisj  etc.  In  other  words,  the  title  is 
kept  in  abeyance  while  the  remainder  is  contingent. 
But  the  modern  authorities  are  inclined  to  hold  that 
it  remains  in  the  grantor,  and  that  he  is  not  divested 
of  the  title  in  remainder  until  the  contingency  ar- 
rives."     Tiedeman   on   Real   Property,    Sec.    411. 

The  cases  cited  to  the  proposition  contained  in 
the  last  sentence  are  Shapleigh  v.  PlUhury^  1  Me., 
280,  and  Rice  v.  Ongood^  9  Mass.,  37.  Each  of 
them  involved  the  construction  of  a  grant  to  the  min- 
istry, and  held  that  the  title  to  the  fee  remained  in 
the  grantor  until  the  happening  of  the  event  upon 
which  it  could  vest;  and,  to  this  extent,  there  seems 
to  be  a  departure  in  both  cases  from  the  rule  an- 
nounced by  Blackstone  in  the  last  sentence  quoted 
from    him    sujyi'a. 

The  la:est  pertinent  case  discovered  by  our  re- 
search was  before  the  Supreme  Court  of  Kentucky. 
In   the   course  of  the   opinion,  and   as  the   legal   basis 
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of  the  decision,  the  Court  said:  ''That  an  estate  in 
fee  may  be  made  to  pass  out  of  the  grantor,  so  as 
to  remain  in  abeyance,  in  the  clouds,  in  no  person, 
pending  the  existence  of  a  particular  estate,  seems 
lo  be  well  settled,  notwithstanding  the  able  argu- 
ment of  Mr.  Fearne  to  the  contrary."  Bohofi  v. 
Bohon^  78  Ky.,  410.  The  instrument  under  which 
the  litigation  arose  in  that  case  was  a  common  law 
conveyance,  and  not  a  will  or  a  deed  by  way  of 
use. 

Such  are  the  leading  authorities  on  both  sides  of 
this  vexed  question.  They  preponderate  in  favor  of 
the  proposition  that,  by  a  rule  of  the  ancient  com- 
mon law,  the  fee  in  the  supposed  case  was  left  in 
abeyance  rather  than  in  the  grantor.  But  they,  at 
the  same  time,  show  with  greater  preponderance  that 
the  reverse  would  have  been  far  more  just  and 
reasonable,  and  it  is  truly  a  matter  of  no  small 
wonder  that  this  purely  technical  rule  should  have 
survived   the   assault   of   Fearne   for   a   single   day. 

All  the  authorities  agree,  as  they  must  of  ne<5es- 
sity  do,  that  something  must  Ije  in  abeyance  be- 
tween the  time  of  the  common  law  conveyance  and 
the  happening  of  the  event  upon  which  the  contin- 
gent remainder  must  either  cease  entirely  or  become 
vested.  The  disagreement  is  in  relation  to  the 
identity  of  that  creature.  The  majority  of  the 
writers  say  it  is  the  fee  in  the  land,  while  the 
minority,  with  the  better  reason,  say  it  is  the  con- 
veyance   of    that    fee.       The    majority    say    the    fee 
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leaves  the  grantor  when  he  makes  the  deed,  and 
wanders,  none  know  where,  pending  the  contingency, 
and  then  vests  or  reverts,  as  the  case  may  be;  and 
the  minority  say  it  remains  in  the  grantor,  and 
that  the  deed  becomes  effective  to  pass  it  from'  him 
onlv   when   there   is   some   one  entitled   to   receive   it. 

The  latter  view  is  acknowledged  and  adopted  by 
all  when  the  instrument  is  a  conveyance  by  way  of 
use  or  a  disposition  by  way  of  devise;  and  the  only 
impediment  in  the  way  of  its  application  to  a  com- 
mon law  conveyance  is  an  ancient  technicality,  whose 
existence  some  forcibly  deny,  and  which  is  confessed 
by  its  supporters  to  be  against  <'the  good  sense  of 
the  thing"  and  against  ''the  weight  of  liberal  doc- 
trine"   as   well. 

Conceding  the  original  existence  of  this  technical 
rule  and  its  firm  place  in  the  ancient  common  law, 
it  may  well  be  asked  whether  or  not  it  deserves 
perpetuation  in  these  modern  times,  when  many  of 
the  technicalities  and  fictions  of  the  common  law  of 
real  property  have  passed  away,  and  when  every 
tendency  is,  justly  toward  simplification  of  legal  rules 
and  uniformity  of  construction  and  procedure;  and 
we    would   answer   in   the   negative. 

It  must  be  remembered  that  the  instrument  here 
involved  is  not  a  deed  in  use  or  a  will,  or  a  com- 
mon law  conveyance,  but  a  decree  of  Court,  and  in 
that  sense  sai  generis.  It  partakes,  however,  to  some 
extent  of  the  nature,  and  possesses  in  some  degree 
the  elements,  of   both   the  first   and   the   last.       It  is, 
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in  a  measure,  like  a  deed  in  use,  and  also  like  a 
common  law  deed,  and,  at  the  same  time,  different, 
otherwise,    from    both   of   them. 

One  of  three  tenants  in  common  joins  with  the 
others  in  partition  proceedings,  and  therein  procures 
a  decree  vesting  the  title  to  her  allotted  share  in 
herself  for  life,  with  remainder  at  her  death  to  her 
children  then  living,  and  the  issue  of  such  as  may 
be  dead.  Thus,  she  may  be  said  to  have  bound 
herself  to  stand  seized  to  her  own  use  for  life,  and 
to  preserve  the  fee  while  she  lived,  so  that  the  pos- 
session and  ownership  might  pass  to  the  intended  re- 
maindermen, if  in  esse,  at  her  death;  and,  in  this 
view,  the  inheritance,  in  the  meantime,  continued  its 
abode  in  her,  and,  because  there  was  no  remainder- 
man to  take  when  she  died,  the  remainder  then  ceased 
forever,  and  the  will,  which  she  had  made  to  her 
husband,  became  operative  and  jmssed  to  him  the 
whole   estate. 

In  the  case  of  Lorlng  v.  Eliot,  it  appeared  that 
Mrs.  Hildreth,  before  marriage,  conveyed  her  land 
to  her  father  in  trust,  for  the  use  of  ))erself  for 
life,  with  remainder  to  her  children  if  she  should 
leave  any.  Having  no  children  when  she  came  to 
die,  she  undertook  to  dispose  of  the  land  by  will. 
After  her  death  her  heirs  at  law  claimed  the  land, 
and  her  devisees  also  claimed  it.  In  deciding  the 
controversv,  the  Court  held  that  Mrs.  Hildreth  had 
an  equitable  reversion  which  she  could  lawfully  de- 
vise,   and    that    the    claimants    under    her    will  .  were 
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entitled  to  a  conveyance  from  the  trustee.  16  Gray, 
568,  574.  In  so  far  as  the  decree  involves  the 
idea  of  a  use  or  a  trust,  it  is  essentially  diflFerent 
from  a  common  law  conveyance,  and  it  is  like  a 
common  law  deed  and  unlike  a  conveyance  by  way 
of  use,  in  that  there  is  no  interposition  of  a  third 
person  to  stand  as  a  technical  or  active  trustee. 
Other  points  of  similarity  and  dissimilarity  need  not 
be  mentioned. 

It  is  said  for  the  complainants  that  this  case 
must  be  controlled  by  the  statute  abrogating  the  rule 
in  Shelley's  case;  but  that  cannot  be  so,  for  the  rea- 
son that  the  facts  here — the  decree  and  what  fol- 
lowed— do  not  present  the  question  intended  to  be 
answered  by  that  enactment.  The  rule  mentioned 
was  abolished  in  this  State  by  Sec.  1,  Ch.  91,  Acts 
1861-52  {WilUarris  v.  WilUams,  10  Heis.,  b%S\ 
Hurst  V.  Wislon,  89  Tenn.,  271),  which  is  as  fpl- 
lows:  ''Where  a  remainder  is  limited  to  the  heirs, 
or  to  the  heirs  of  the  body  of  a*  person  to  whom 
a  life  estate  in  the  same  premises  is  given,  the  per- 
sons who,  on  the  termination  of  the  life  estate,  are 
heirs,  or  heirs  of  the  body  of  such  tenant,  shall 
take  as  purchasers,  by  virtue  of  the  remainder  so 
limited  to  them."  Code,  §2008;  M.  &  V.,  §2814; 
Shannon,  §  3674.  Obviously  none  of  the  claimants  in 
this  case  were  contemplated  as  beneficiaries  under 
the  partition  decree — they  were  in  no  sense  embraced 
as  remaindermen — hence  the  statute  has  no  a{)plica- 
tion  to  them.      Those    to   whom  it  applies  ''shall    take 
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as  purchasers,  by  virtue  of  the  remainder  so  limited 
to  them,"  and  not  as  heirs  of  the  life  tenant. 
Complainants  had  no  remainder  limited  to  them,  and 
for  that  reason  they  can  take  nothing  '<by  virtue 
of  the  remainder."  The  object  of  the  statute  was 
to  give  the  remainder  exactly  the  effect  indicated  by 
the  grantor  or  testator,  and  in  the  very  persons 
intended  by  him,  and  to  prevent  it  from  passing 
otherwise,  or  to  different  persons.- 
Affirmed. 
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{Nashville.      February    6,    1897.) 

Damages.     Measure  ofy  for  digging  dUch  on  another's  land. 

The  measure  of  damages  for  wrongfully  cutting  ditches  on  an- 
other's land,  is  not  the  difference  in  the  value  of  the  land  be- 
fore and  after  the  digging  of  the  ditches,  as  in  case  of  a  perma- 
nent injury,  but  the  cost  of  restoring  the  premises  to  their 
original  condition. 

Cases  cited  and  approved:  Nashville  v.  Comar,  88  Tenn.,  415; 
Harmon  v.  Railroad,  87  Tenn.,  622. 


FROM    WILLIAMSON. 


Appeal  in  error  from  Circuit  Court  of  Williamson 
County.       W.    L.    Grigsby,    J. 

Thomas  &   Wall  for   Doss. 

Henderson  &  Eggleston  and  Edward  Curd,  Jr.  , 
for   Billington. 

McAlister,  J.  R.  M.  Doss  and  wife  recovered 
a  judgment  in  the  Circuit  Court  of  Williamson  County 
against  the  defendant,  J.  M.  Billington,  for  the  sum 
of  one  hundred  and  fifty  dollars,  as  damages  for 
wr6ngfully  cutting  ditches  on  plaintiff's  land.  Bill- 
ington appealed  and   has  assigned  errors.      The  record 


376  NASHVILLE : 


Doss  i>.  Billington. 


discloses  that  in  1895  defendant  rented  from  Doss 
and  wife  two  hundred  acres  of  land  adjoining  the 
southern  portion  of  defendant's  farm.  The  land  so 
rented  was  intersected  by  a  branch  which  separated 
into  two  channels  before  reaching  defendant's  lands. 
These  channels  were  about  fifty  yards  apart.  Dur- 
ing the  year  defendant  dug  a  ditch  near  the  southern 
boundary  of  plaintiff's  land,  from  the  western  to  the 
eastern  channel  of  the  branch,  with  a  view  of  drain- 
ing all  the  water  into  the  eastern  prong,  which  was 
the  main  channel.  The  water  continuing  to  run  down 
both  channels,  defendant  dug  another  ditch,  a  few 
feet  south  of  the  line  between  the  two  places,  and 
succeeded  in  diverting  the  water  into  the  main  channel 
just  before  it  flowed  on  defendant's  place.  The  con- 
tention of  plaintiff  is  that  these  ditches  were  dug 
without  his  authority,  and  have  resulted  in  injury  to 
the  farm.  While  on  the  other  hand  defendant  claimed 
that  R.  M.  Doss  gave  him  permission  to  dig  both 
ditches,  and  that  in  pursuance  of  an  agreement  with 
Doss  defendant  filled  up  the  southern  ditch.  It  is 
further  insisted  by  defendant  that  the  northern  ditch 
is  an  advantage  to  the  farm  in  furnishing  stock  water 
at  a  most  accessible  point.  As  already  stated,  the 
jury  returned  a  verdict  in  favor  of  plaintiff,  and  so 
far  as  the  facts  are  controverted  they  have  been 
settled   in   favor   of   plaintiff. 

The  assignments  of  error  are  based  upon  the 
charge  of  the  Court,  and  are  two  in  number.  First, 
it   is   assigned  as   error   that  the   Court  instructed  the 
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jury  that,  **if  they  found  for  the  plaintiff,  the 
measure  of  damages  would  be  the  difference  in  value 
of  the  property  before  digging  the  ditches  and  af- 
terwards— that  is,  the  difference  in  value  brought 
about  by  the  digging  of  the  ditches."  In  that  con- 
nection he  also  said  to  the  jury:  "You  could  also 
look  to  and  consider  the  inconvenience  that  plaintiffs 
must  be  put  to  in  cultivating  the  land  with  the 
ditches  running  through  it  (if  any).  Any  advantage 
that  plaintiff  would  receive  by  having  an  additional 
flow  of  stock  water,  by  reason  of  these  ditches,  can- 
not be  considered  in  reduction  or  mitigation  of  dam- 
ages." 

Upon  this  charge,  it  is  assigned  as  error  that  the 
Judge  charged  that  the  measure  of  damages  would 
be  the  difference  in  the  value  of  the  property  be- 
fore the  digging  of  the  ditches  and  afterwards. 
It  is  insisted  the  measure  of  damages  would  be  the 
cost  of  filling  up  the  ditches.  We  are  of  opinion 
the  charge  was  erroneous.  In  Sutherland  on  Dam- 
ages, Vol.  III.,  Sec.  1017,  it  is  said  that  when  the 
injury  is  permanent,  any  depreciation  in  the  value 
of  the  property  will  be  an  element  of  damages,  ac- 
. cording  to  extent  and  duration  of  plaintiff's  estate. 
An  estimate  of  damages  on  this  basis  presupposes 
that  the  premises  are  subject  to  the  same  lasting 
detriment,  and  that  it  is  not  to  be  avoided  or  re- 
moved by  any  expenditure,  for,  otherwise,  the  injury 
would  be  measured  upoti  different  elements."  To 
the   same   effect  are   our   own   cases. 
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In  Nashville  v.  Oomar^  88  Tenn.,  415,  it  was 
said,  viz.:  <*  For  negligent  injury  to  realty,  result- 
ing  from  a  cause  susceptible  of  remedy  or  removal, 
the  owner  is  entitled  to  recover  of  the  wrongdoer 
only  such  damages  as  had  actually  accrued  on  ac- 
count of  the  impaired  use  of  the  property  at  the 
commencement  of  the  action,  etc.  But  for  in- 
jury  resulting  from  a  permanent  and  irremediable 
cause,  the  owner  may  recover  in  a  single  action  his 
entire  damages — that'  is  to  say,  the  amount  which 
represents  the  permanent  depreciation  of  the  realty. 
It  was  further  held  in  that  case  that  *' where  the 
cause  of  injury  is  abatable,  either  by  the  ex- 
penditure of  labor  or  money,  it  will  not  be  held 
permanent   and   irremediable,"    etc. 

In  that  case  the  action  was  to  recover  damages 
resulting  from  an  alleged  negligent  construction  of 
a  sewer,  whereby  both  storm  and  sewage  water  were 
discharged  from  the  sewer  upon  the  premises  owned 
by  the  plaintiflP.  The  Circuit  Judge  in  that  case 
charged  the  jury  '^that  if  they  found  from  the 
evidence  that  the  market  value  of  plaintiff's  prop- 
erty had  been  permanently  impaired  by  the  construc- 
tion of  the  sewer,  its  proximity  and  liability  to 
back  up  surface  water  and  discharge  offensive  sew- 
age matter  upon  his  premises,  plaintiff  would  be  en- 
titled to  recover  difference  in  market  value  of  prop- 
erty before  and  since  the  building  of  the  sewer." 
This  instruction  was  held  eVroneous,  upon  the  ground 
that   the   cause     of    the   injury — the   defective   sewer — 
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was  remediable  and  abatable  by  the  expenditure  of 
labor  and  money,  and  hence  there  was  no  cause  for 
the  assessment  of  damages  upon  the  basis  of  a  per- 
manent depreciation  in  the  market  value  of  the  realty. 
Again,  in  the  case  of  JEannon  v.  Railroad^  87 
Tenn.,  622,  it  was  said,  viz.:  ^' There  is  a  broad 
distinction  between  those  injuries  occasioned  by  causes 
permanent  in  their  character,  and  which  are  likely 
to  continue  with  no  right  i^n  plaintiff  to  abate  them, 
and  those  which  arise  from  nliisances  which  may  be 
discontinued.  ...  In  such  case  the  measure  of 
damages  would  be  confined  to  the  temporary  injury 
inflicted  by  such  nuisance  in  diminishing  the  value 
of  the  use  of  the  property,  and  it  would  be  error 
to  admit  evidence  going  to  show  a  diminution  in  the 
selling  value  of  the  property,  for  that  would  involve 
the  consideration  of  permanent  injury.  In  the  case  at 
bar  the  injury  to  the  property  was  only  temporary, 
for,  by  an  expenditure  of  money  and  labor,  the. 
ditches  could  have  been  filled,  and  the  original  condi- 
tion of  the  property  restored.  The  Court  was  there- 
fore in  error  in  charging  that  the  measure  of  dam- 
ages would  be  the  depreciation  in  the  value  of  the 
property.  The  cost  of  filling  up  the  ditches  was  the 
true  measure  of  damages — ^^that  is  to  say,  the  cost  of 
restoring   the   premises   to   their   original   condition. 

The  second  assignment  of  error  is  that  the  Court 
instructed  the  jury  that  any  advantage  that  plaintiff 
would  receive  by  having  an  additional  flow  of  stock 
water,    by   reason   of   those   ditches,  cannot   be   consid- 
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ered  in  mitigation  or  reduction  of  damages.  It  is 
unnecessary  to  pass  upon  this  assignment,  since  the 
question  it  presents  cannot  arise  in  the  application 
of  the  rule  for  the  admeasurement  of  damages  laid 
down  by  this  Court.  By  that  rule  this  question  is 
entirely  eliminated  from  the  case. 
Reverse   and   remand. 
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Bridges  v.    Cooper. 


{JVashvUle.      March    18,    1897.) 

1.  Lien.     Qf  judgment  creditor  upon  debtor's  equity  of  redemption. 

A  judgment  creditor  acquires  a  lien  upon  his  debtor's  equity  of 
redemption  in  mortgaged  lands  from  the  date  of  his  iBling  bill 
to  foreclose  the  mortgage  and  subject  the  equity  to  the  pay- 
ment of  his  debt;  and  this  lien  expands  to  embrace  and  subject 
to  sale  any  enlargement  of  the  debtor*s  interest  to  the  extent 
of  the  entire  fee  resulting  from  payment  in  part  or  a  full  dis- 
charge of  the  mortgage  debt  made  pending  the  stfit.  (Post, 
pp.  384,385.) 

Code  construed:  JJ6091,  6095  (8.);  J?  5025,  5029  (M.  &  V.);  U  4282, 
4286  (T.  «fe  S.). 

Cases  cited  and  approved:  Fulghum  t>.  Cotton,  6  Lea,  591;  Schultz 
V.  Blackford,  9  Lea,  431. 

2.  Mortgages  and  Deeds  of  Tbust.     Release  and  loss  of  priority. 

A  mortgagee,  who,  with  knowledge  that  the  mortgagor's  judg- 
ment creditor  had  filed  bill  and  secured  lien  upon  the  equity 
of  redemption,  releases  the  mortgage  absolutely,  to  enable  the 
mortgagor  to  sell  and  convey  the  property,  upon  an  agreement 
that  the  notes  for  the  purchase  price,  secured  by  a  vendor's 
lien,  are  to  he  transferred  to  him  in  place  of  the  mortgage, 
loses  his  right  to  priority  of  satisfaction  over  the  judgment 
creditor  out  of  the  property  or  its  proceeds,  especially  where 
the  release  and  convevance  are  not  simultaneous,  and  there 
was  no  agreement  at  the  time  to  keep  the  mortgage  alive. 
{Post,  pp.  384-393.) 

Cases  cited:  Belcher  v.  Wickersham,  9  Bax.,  121;  73  Ind.,  425;  73 
Iowa,  555  (S.  C,  5  Am.  St.  Rep.,  701);  13  CoL,  513,  526;  31  N.  J. 
Eq.,  205;  92  Col.,  229,  493;  67  Mo.,  434;  9  Gill.,  185  (S.  C,  52  Am. 
Dec,  691);  1  Sand.  Ch.,  383;  29  Md.,  178;  38  Md.,  271;  20  111.,  54; 
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34  Mo.,  639;  39  Md.,  409;  15  Pet.,  21;  14  Mass.,  351;  101  Mass., 
426;  31  Qrattan,  791;  50  Ark.,  108. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.    H.    Cook,    Ch. 

H.  H.  Barr  and  Hughes  &  Hatcher  for  Bridges. 

Granbery  &  Marks  and  E.  S.  Scruggs  for 
Cooper. 

Caldwell,  J.  Cooper,  the  owner,  mortgaged  cer- 
tain land  in  Davidson  County,  Tennessee,  to  one  Ri- 
naldi,  of  Florida,  to  secure  the  payment  of  a  debt 
of  $7,500,  and  the  mortgage  was  put  to  record. 
Some  time  thereafter  Bridges  and  Henderson  filed 
their  bill  in  the  Chancery  Court  of  Davidson  County 
against  proper  parties,  and  with  appropriate  allega- 
tions, to  foreclose  the  mortgage  and  subject  Cooper's 
equity  in  the  land  to  the  payment  of  a  judgment 
recovered  by  them  against  him  in  the  Circuit  Court 
of  Maury  County,  and  on  which  an  execution  had 
been  issued  and  returned  7iulla  bona.  Upon  the  fail- 
ure of  Cooper  and  Rinaldi  to  make  defense,  the  bill 
was  taken  for  confessed,  and  the  cause  set  for  hear- 
ing e;r  parte  as  to  them.  In  the  orderly  progress 
of    the    cause,    and   according   to    the    prayer   of    the 
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bill  and  correct  practice,  a  reference  was  made  to 
ascertain  how  much  of  the  mortgage  debt  remained 
unpaid.  The  proof  taken  under  the  reference  dis- 
closed the  fact  that  Rinaldi,  on  January  26,  1892, 
some  five  months  after  the  filing  of  the  bill,  executed 
and  delivered  to  Cooper  a  written  release  and  quit- 
claim,  wherein,  after  suitable  reference  to  the  mort- 
gage, it  was  recited  that,  * '  in  so  far  as  the  property 
herein  described  is  concerned,  the  debt  so  secured 
has  been  fully  satisfied  and  discharged, '^  and  that  in 
consideration  thereof  Rinaldi  did  ''bargain,  sell,  con- 
vey, and  forever  quitclaim,"  to  Cooper,  *'all  fight, 
title,  and  interest  of  every  nature  and  kind  in  and 
to  the  property  described  in  said  mortgage."  It  was 
also  shown  in  the  proof  that  Rinaldi's  debt,  though 
largely  reduced,  had  not  in  fact  been  fully  paid; 
that  he  executed  the  release  and  quitclaim  at  the 
request  of  Cooper,  and  on  his  promise  that  when  he 
sold  the  land,  as  was  then  contemplated,  he  would 
transfer  to  Rinaldi  the  purchase  money  notes,  with  a 
lien  to  be  expressly  reserved  in  the  deed,  such  notes 
so  secured  to  be  held  by  Rinaldi  in  the  place  of 
the  mortgage;  that  after  clearing  his  title  to  that 
extent,  by  registration  of  the  release  and  quitclaim. 
Cooper  consummated  the  sale  of  the  land,  on  Feb- 
ruary 26,  1892,  to  one  Hainey,  taking  his  notes  for 
purchase  money,  and  retaining  an  express  lien  to 
secure  their  payment;  that,  subsequently,  Cooper,  in 
compliance  with  his  promise,  transferred  those  notes 
to   Rinaldi   as    collateral    security,    and    that    they   re- 
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mained  unpaid.  The  Chancellor,  on  final  bearing,  ad- 
judged that  the  mortgage  had  been  released  and  satis- 
fied, and,  consequently,  that  the  land  should  be  sold, 
not  as  in  case  of  foreclosure,  but  for  the  benefit  of 
the  complainants  in  the  first  instance.  His  decree 
was  affirmed  by  the  Court  of  Chancery  Appeals,  and 
from  that  affirmance  Rinaldi  has  appealed  to  this 
Court. 

1.  Beyond  debate  or  doubt,  the  complainants  ac- 
quired a  lien  on  Cooper's  equity  in  the  land  from 
the  filing  of  their  bill;  and,  the  mortgage  having 
matured,  they  were,  in  any  event,  entitled  at  least 
to  a  foreclosure  of  the  mortgage  by  an  absolute  sale 
of  the  fee  in  the  land.  Code,  §§4282,  4286;  (M. 
&  v.),  §§5025,  5029;  (Shannon),  §§6091,  6095; 
Fulghmn  v."  CotUm^  6  Lea,  591;  Schultz  v.  Black- 
ford^   9    Lea,    431. 

2.  Such  a  lien  covers  the  whole  of  the  debtor's 
interest  in  the  land,  and  expands  from  time  to  time, 
in  scope  and  value,  as  his  interest  may  be  enlarged 
by  successive  payments  of  the  mortgage  debt;  and, 
finally,  it  embraces  the  whole  estate  when  total  ex- 
tincruishment  of  the  incumbrance  has  been  accom- 
plished.  From  the  beginning  to  the  end  the  lien 
is   commensurate   with    the    debtor's   interest. 

It  follows,  therefore,  that  these  complainants,  who, 
at  all  events,  were  entitled  to  an  absolute  sale  of 
the  land,  and  have  rightfully  obtained  that  relief, 
were  likewise  entitled  to  the  whole  of  the  net  pro- 
ceeds,   or   a   sufficiency    thereof   to   satisfy   their    judg- 
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ment  in  full;  provided  only  that  Rinaldi's  release 
and  quitclaim  operated  in  law  as  a  complete  dis- 
charge of  the  mortgage  for  all  purposes  and  as  to 
all  persons. 

3.  What,  then,  was  the  legal  effect  of  the  release 
and  quitclaim  upon  the  relative  rights  of  Rinaldi  and 
the   complainants  ? 

Applying  the  general  rule  that  written  instru- 
ments take  effect  according  to  the  expressed  inten- 
tion of  the  parties  thereto,  it  is  easy  to  discover 
that  this  mortgage  was  completely  discharged  and 
extinguished.  The  relation  of  mortgagor  and  mort- 
gagee, between  Cooper  and  Kinaldi,  was  effectually 
dissolved,  though  that  of  creditor  and  debtor  was 
not  ended.  The  debt  was  ^' fully  satisfied  and  dis- 
charged," so  far  as  the  mortgaged  realty  was  con- 
cerned, and  ^^all  right,  title,  and  interest  of  every 
nature  and  kind  in  the  property"  were  by  Rinaldi 
reconveyed  to  Cooper.  This  was  rightly  understood 
to  be  indispensable  to  enable  Cooper  to  make  Hainey, 
his  proposed  vendee,  a  good  title,  and  it  was  done 
deliberately,    with   that   end   in   view. 

The  effect  was  to  annihilate  the  mortgage,  not 
only  as  to  Cooper,  Rinaldi,  and  Hainey,  but  also  as 
to  these  complainants.  Having  no  further  vitality 
between  the  mortgagor  and  mortgagee,  it  could  cer- 
tainly have  none  between  the  mortgagee  and  the 
mortgagor' s   creditors. 

But  it  is  said  in  behalf  of  Rinaldi,  that  his  lien, 
as  holder  of   the  Hainey  notes,   is,   nevertheless,  supe- 
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rior  to  that  of  the  complainants  because  these  notes, 
when  executed,  were,  by  agreement  made  at  the 
time  of  the  release  and  quitclaim,  substituted  for  the 
mortffas:e.  His  counsel  assimilate  this  case  to  that 
of  a  new  mortgage  executed  in  renewal  of  an  old 
one,  and  cite  several  cases,  those  most  in  point 
being  Walters  v.  Waltei^Hj  73  Ind.,  425;  Ytjung  v. 
SJutner^  73  Iowa,  555(  S.  C,  5  Am.  St.  Rep.,  701); 
Sinlft   V.    Kreamer,    13    Cal.,    526. 

The  first  of  these  cases  is  well  stated  in  the 
headnote,  as  follows:  '*The  taking  of  a  new  note 
and  mortgage  by  the  mortgagee,  for  the  same  debt, 
upon  the  same  land,  will  not  discharge  the  lien  of 
the  first  mortgage,  but  the  lien  thereof  will  be  con- 
tinued in  the  new  mortgage.  But  if  the  new  note 
and  mortgage  were  taken  as  a  payment  and  satis- 
faction of  the  first,  or  if  they  were  given  in  settle- 
ment of  mutual  running  accounts,  of  which  the  first 
mortgage  debt  was  only  a  part,  the  rule  would  be 
otherwise."  73  Ind.,  425.  The  second  one  is  di- 
gested by  Mr.  Freeman,  thus:  **New  mortgage  is 
renewal  of  the  old  one  to  the  extent  of  old  mort- 
gage debt,  and  takes  precedence  of  a  lien  of  judg- 
ment obtained  after  the  old  mortgage  was  given  and 
before  the  new  mortgage  was  executed,  where  it 
appears  that  the  mortgagee  under  the  second  mort- 
gage was  also  the  mortgagee  under  the  first  mort- 
gage; that  both  he  and  the  mortgagor  were  ignorant 
of  the  existence  of  the  judgment,  and  that  he  would 
not   have   advanced    the   money   on    the    second    mort- 


DECEMBER  TERM,  1896.  387 

Bridges  v.  Cooper. 

gage  and  canceled  the  old  one  had  he  knoWn  of 
the  judgment  lien."  6  Am.  St.  Rep.,  701.  In 
the  last  of  the  three  cases  a  new  mortgage  was 
executed  to  persons,  paying  off  old  ones,  upon  their 
being  released  on  the  same  day;  and  the  Court  held 
the  transaction  to  be  an  assignment  of  the  old  mort- 
gages for  money  advanced  by  the  new  mortgagees — 
a  simple  changing  of  the  form  of  the  old  incum- 
brance, and  not  the  creation  of  a  new  one.  13 
Cal.,    526. 

To  these  may  be  added  the  case  of  Ilutchinsoji 
V.  Swartmoeller^  wherein  it  was  ruled  that  the  ac- 
ceptance of  a  new  mortgage  instead  of  an  old  one 
would  not  deprive  the  mortgagee  of  the  lien  of  the 
old  mortgage  against  an  intervening  lien,  of  w^hich 
he  was  ignorant  at  the  time  of  the  exchange.  31 
N.    J.    Eq.,    205-207. 

None  of  these  cases  are  very  close  akin  to  this 
one,  for  here  Rinaldi,  the  releasing  mortgagee,  took 
no  second  mortgage  at  all;  and  the  most  of  them 
are  otherwise  essentially  different  from  this  one,  in 
that  the  release  of  the  first  mortgage  and  the  exe- 
cution of  the  second  mortgage,  therein  considered, 
were  simultaneous,  and  the  release  was  made  in  ig- 
norance of  any  intervening  right.  Furthermore,  it 
is  easy  to  find  a  larger  number  of  well-considered 
cases  holding  that  the  release  of  a  first  mortgage, 
and  acceptance  of  a  second  one  in  its  stead,  extin- 
guishes the  first  mortgage  forever  and  gives  priority 
to     intervening    claimants,    in    the    absence    of    fraud, 
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accident,  or  mistake.  See  Dwgman  v.  Handall,  13 
CaL,  513;  Miller  v.  Hichrn,  92  CaL,  229;  Ridtards 
V.  Griffith^  Ih.^  493;  Anglade  v.  St,  Auit,  67  Mo., 
434;  Walle7i  v.  Jlilhm,  9  Gill  (Md.),  185  (S.  C, 
52  Am.  Dec,  691,  note,  693);  Banta  v.  Garrao^ 
1  Sand.  Ch.,  383;  Neidig  v.  WhUeford,  29  Md., 
178;  Ilenisler  v.  Nickum^  38  Md.,  271.  Other  cases 
on  each  side  of  the  question  are  cited  in  note,  5 
Am.    St.    Rep.,   705. 

Jones  says:  '^When  a  mortgage  is  discharged  and 
a  new  one  taken  as  part  of  one  transaction,  the 
seizin  between  the  release  and  the  new  mortgage  is 
but   momentary,    and  will   not   admit   of   any   right  or 


interest  of  the  mortgagor  under  the  homestead  Act 
to  intervene;  nor  would  such  a  seizin  give  his  wife 
a  riorht  of  dower.  Neither  the  mortgao:or  nor  his 
heirs  can  claim  that  the  original  mortgage  was  ex- 
tinguished and  the  new  mortgage  substituted  in  its 
place,  unless  such  appears  to  have  been  the  inten- 
tion of  both  parties.  But  as  regards  intervening 
liens  of  third  persons,  a  release  of  the  original 
mortgage  and  the  taking  of  a  new  one  would  natur- 
ally let  them  into  a  position  of  priority  to  the  new 
mortgage,  and  it  requires  very  clear  evidence  of 
fraud,  accident,  or  mistake,  to  induce  a  Court  of 
Equity  to  interfere  to  prevent  this  result."  1  Jones 
on  Mort.  (5th  Ed.),  Sec.  927a.  And  again:  "When 
a  new  mortgage  is  substituted  in  ignorance  of  an 
intervening  lien,  the  mortgage  released  through  mis- 
take  may  be   restored  in  equity  and   given  its  original 
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priority  as  a  lien.  .This  was  done  in  a  case  where 
the  holder  of  a  first  mortgage,  in  ignorance  of  the 
existence  of  a  subsequent  one  on  the  premises,  re- 
leased his  mortgage  and  took  a  new  one. 
A  Court  of  Equity  will  grant  relief  on  the  ground 
of  mistake,  not  only  when  the  mistake  is  expressly 
proved,  but  also  when  it  is  implied  from  the  nature 
of  the  transaction.  ...  If  money  is  borrowed 
on  a  mortgage  for  the  purpose  of  paying  off  a  former 
mortgage  of  the  same  land,  the  fact  that  an  inter- 
vening judgment  lien  was  overlooked  in  examining 
the  title  will  not  enable  the  mortgagee  to  set  lip  in 
equity  the  former  mortgage  after  it  has  been  duly 
discharged."      /6.,    Sec.    971. 

Three  points  should  be  observed  in  connection  with 
these  statements  of  the  author — first,  the  release  in 
the  present  case  was  made  and  recorded  one  month 
before  the  execution  of  the  deed  to  Hainey  and  the 
delivery  of  his  notes  to  Rinaldi;  second,  no  fraud, 
accident,  or  mistake  is  shown  or  to  be  implied;  third, 
in  the  absence  of  fraud,  accident,  or  mistake,  inter- 
vening lienors  or  mortgagees  will  have  precedence 
over   the   original  and   released   mortgagee. 

Cases  involving  rights  under  mortgages  to  secure 
purchase  money  for  land  have  been  very  fruitful  in 
illustration  of  the  general  doctrine  that  contempora- 
neous instruments  are  to  be  given  effect  as  parts  of 
one   and   the   same   transaction. 

In  Curtis  v.  Boot,  20  111.,  54,  the  Court  said: 
''Jt   is   a   principle   of    law    too   familiar   to   justify  a 
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reference  to  the  authorities,  that  a  mortgage  given 
for  the  purchase  money  of  land,  and  executed. at  the 
same  time  the  deed  is  executed  to  the  mortgagor, 
takes  precedence  of  a  judgment  against  the  mort- 
gagor. The  execution  of  the  deed  and  of  the  mort- 
gage being  simultaneous  acts,  the  title  to  the  land 
does  not  for  a  single  moment  rest  in  the  purchaser, 
but  merely  passes  through  his  hands  and  vests  in 
the  mortgagee,  without  stopping  at  all  in  the  pur- 
chaser, and  during  this  instantaneous  passage  the 
judgment  lien   cannot   attach   to   the   title." 

Fcimiliar  as  the  principle  is,  however,  it  is  not  to 
be  applied  beyond  its  scope.  To  be  operative  as 
parts  of  a  single  transaction,  the  different  instru- 
ments must  take  effect  at  the  same  time.  Simulta- 
neity is  absolutely  essential  in  every  instance.  Rawl- 
ings  V.  Lovmdes^  34:  Md.,  639;  Ilenishr  v.  Nickum^ 
38  Md.,  271;  Ahem  v.  White,  39  Md.,  409;  May- 
burry  v.  Brlen,  15  Peters,  21;  Clwk  v.  Monroe, 
14  Mass.,  351;  Burm  v.  Thayer,  101  Mass.,  426; 
Sujnniers  v.  Drone,-  31  Grattan,  791;  Cohn  v.  Hoff- 
man,   50    Ark.,    108;    4    Kent,    *38,    *39. 

As  to  this,  Jones  ol)serves:  ''A  mortgage  for 
purchase  money,  to  be  entitled  to  preference,  must 
be  executed  simultaneously  with  the  deed  of  convev- 
ance  from  the  vendor.  If  an  interval  of  time  is 
left  ]>etween  the  transactions,  during  which  the  in- 
terest of  the  purchaser  is  liable  to  be  beized  on 
execution  upon  the  judgment,  this  preference  is  lost, 
and  the  judgment  is  entitled  to   priority.      If   the  in- 
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strumente  are  delivered  at  the  same  time,  it  does  not 
matter  that  they  were  executed  on  different  days,  be- 
cause they  take  effect  only  from  the  delivery."  1 
Jones  on  Mort.,  Sec.  469.  '*If  there  be  an  inter- 
val of  time  between  the  purchase  and  the  making  of 
a  mortgage  to  secure  the  purchase  money,  the  wife 
is  not  barred  of  her  right  of  dower  by  reason  of 
any  recitals  made  by  the  husband  in  the  mortgage 
deed,  in  which  the  wife  does  not  join.  In  such  case, 
also,  a  judgment  rendered  against  the  grantee  prior 
to  the  purchase  takes  precedence  of  the  mortgage." 
lb.,   Sec.   473. 

Rinaldi^s  release  and  quitclaim  of  his  mortgage, 
and  Cooper's  deed  to  Hainey,  took  effect  thirty  days 
apart,  and  not  simultaneously;  hence,  they  cannot  be 
treated  as  parts  of  a  single  transaction,  so  as  thereby 
to  couple  the  lien  of  the  Hainey  notes  with  the 
mortgage,  and  override  the  intervening  rights.  Be- 
sides, there  is  no  intention  to  keep  the  mortgage 
alive  for  any  purpose,  and,  without  such  an  inten- 
tion at  the  time  of  the  release  and  quitclaim,  the 
mortgage  became  extinguished  forever  and  as  to 
everybody,  in  the  absence  of  fraud,  accident,  or 
mistake.  An  ex  post  facto  intention  will  not  suf- 
fice.      BelcJier   v.     WickersJiam,    9    Bax.,    121. 

Rinaldi  intended  to  relinquish,  unconditionally  and 
absolutely,  all  his  rights  under  the  mortgage,  so  that 
Cooper,  the  mortgagor,  could  sell  the  land  discharged 
from  that  incumbrance;  and  he  expected,  thereafter, 
to   have   no   other   rights    against   the   land   than   such 
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as  Cooper,  the  intended  vendor,  would  have  by  rea- 
son of  his  lien  for  unpaid  purchase  money.  After 
the  execution  of  the  release  and  quitclaim,  Cooper 
held  the  land  discharged  from  the  mortgage,  but 
subject  to  the  lien  of  complainants;  and,  by  his  deed, 
he  passed  the  land  to  Hainey  free  from  the  mort- 
gage, but  incumbered  by  that  lien.  As  against 
Cooper  and  Hainey,  that  lien  is  a  prior  charge  on 
the  land — neither  of  them  could  avoid  it — and  being 
prior  as  to  them,  it  is  inevitably  so  as  to  Rinaldi, 
whose  only  subsisting  claim  against  the  land  is  due 
to  his  ownership  of  the  purchase  money  notes.  As 
transferee  of  these  notes,  Rinaldi  stands  ujion  ex- 
actly the  same  plane  as  that  occupied  by  Cooper  at 
the  time  of  the  transfer.  Cooper  then  had  a  ven- 
dor's lien  on  the  land,  but  the  lien  of  complainants 
was  entitled  to  prior  satisfaction;  his  lien  embraced 
all  his  deed  passed  to  Hainey,  but  that  deed  passed 
the  land  subject  to  the  lien  of  complainants.  Cooper's 
transfer  conferred  upon  Rinaldi  such  rights  as  he 
himself  had,  no  more,  no  less.  His  rights  were 
subordinate  to  those  of  complainants;  consequently, 
the   rights   of  Rinaldi  are   likewise   subordinate. 

It  is  worthy  of  repetition  that  Rinaldi  made  his 
release  and  quitclaim  to  enable  Cooper  to  sell  the 
land;  and  that  he  did  so  with  no  thought,  expecta- 
tion, or  promise  that  he  should  ever  thereafter  have 
any  claim  against  the  land,  other  than  the  expre-ss 
lien  to  be  retained  by  Cooper  in  his  own  behalf. 
As    expected    and    promised,     this    lien    was    in    good 
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faith  assigned  to  Rinaldi  with  the  notes  of  the  ven- 
dee, and  he  is  now  accorded  the  full  benefit  of  it. 
But  he  is  entitled  to  nothing  as  mortgagee.  It 
would  be  a  strange  thing  indeed,  to  find  or  hold 
that  a  mortgage,  confessedly  dead  as  to  the  mort- 
gagor, is  alive  as  to  his  creditors. 
Affirmed. 
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Bridges  v.    Cooper. 
{NrnhvlUe,      March    18,   1897.) 

1.  Judgment  Lien.     Attaches  to  after-aciiiiired  hmds. 

A  judgment  lien  attaches  to  after-acquired  lands,  and  continues 
for  a  year  from  the  date  of  their  acquisition,  overreaching,  if 
properly  enforced,  all  intermediate  alienations  of  the  debtor, 
although  he  may  have  held  the  lands  by  unregistered  deed. 
{Post,  pp.  396,  :m.) 

Code  construed:  §4710  (S.);  §3696  (M.  &,  V.);  |  2982  (T.  &  S.). 

Cases  cited  and  approved:  Greenway  v.  Cannon,  3  Hum.,  178; 
Chapron  i\  Cassaday.  3  Hum.,  661;  Davis  v,  Benton,  2  Sneed, 
666;  Relfe  v.  McComb,  2  Head,  559;  Coward  v.  Culver,  12  Heis., 
541;  Vance  v.  McNairy,  3  Yer.,  171. 

2.  Same.     Burden  of  proof. 

The  burden  is  upon  a  judgment  creditor  seeking  to  enforce  his 
statutory  lien  against  real  estate  of  the  debtor  to  bring  his 
judgment  within  the  Code,  §  2980,  providing  that  the  lien  of  a 
judgment  or  decree  fastens  upon  land  only  when  obtained  in 
the  county  where  the  debtor  resides  at  the  time  of  its  rendi- 
tion, or,  if  rendered  in  another  county,  when  a  certified  copy 
thereof  is  registered  in  the  county  where  he  resides,  if  a  resi- 
dent of  the  State,  and,  if  a  nonresident,  in  the  county  where 
the  land  lies.     {Post,  pp.  397,  398.) 

Code  construed:  U  4708,  4709  (S.);  U  3694,  3695  (M.  &  V.);  |?2980, 
2981  (T.  &  S.). 

3.  Same.    Lost  if  not  enforced  within  a  year. 

A  judgment  upon  lands  is  lost  if  not  enforced  by  levy  and  sale 
within  a  year  after  it  attaches,  unless  its  enforcement  is  pre- 
vented by  injunction,  writ  of  error,  appeal,  or  other  adverse 
Court  proceeding.     {Post,  p.  398. ) 

Code  construed:  U  4710,  4711  (S.);  §J  3696,  3697  (M.  &  V.);  JJ  2982, 
'2983  (T.  &  S.). 

Cases  cited:  Greenway  i>.  Cannon,  3  Hum.,  178;  Chapron  v,  Cas- 
saday,  3  Hum.,  661;  Davis  i'.  Benton,  2  Sneed,  668;  Relfe  r. 
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McComb,  3  Head,  560;  Dickinson  v.  Collins,  1  Swan,  516;  Kellj 
i\  Thompson,  2  Heis.,  279;  Smith  v.  Holmes,  12  Heis.,  469; 
Baagess  V.  Partee,  1  Leg.  Rep.,  92. 

4.  Samk.     Not  enforced  in  equity. 

That  the  judgment  debtor's  deed  was  unregistered,  and  that  he 
had  conveyed  the  land  to  a  third  person,  pending  the  existence 
of  a  judgment  lien  thereon,  presents  no  obstacle  to  the  enforce- 
ment of  the  lien  by  levy  and  sale  that  would  justify  the  inter- 
position of  a  Court  of  Equity  on  behalf  of  the  lien  creditors. 
(Po«t,  pp.  398-400.) 

5.  Same.     Stime, 

A  judgment  lien  cannot  be  extended  beyond  the  statutory  period 
bj'  the  judgment  creditor's  unnecessary  and  unsuccessful  suit 
in  equity  for  its  enforcement.     {Post,  PP-  399,  400.) 

Cases  cited  and  approved:  Gardenhire  v.  King,  97  Tenn.,  585; 
Harrison  v.  Wade,  3  Cold..  505. 

Cited  and  distinguished:  Kerr  v.  Kerr,  3  Lea,  225;  Shepherd  v. 
Wopdfolk,  10  Lea,  593. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.    H.    CooK,    Ch. 

H.  H.   Bark  and  Hughes  &  Hatcher  for  Bridges. 

Granbery  &  Marks  and  E.  S.  Scruggs  for 
Cooper. 

Caldwell,  J.  The  complainants,  Bridges  and  Hen- 
derson, are  judgment  creditors  of  defendant,  Cooper, 
and,    as    such,    they    filed    this    bill   against    him    and 
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others  in  the  Chancery  Court  of  Davidson  County, 
to  establish  and  enforce  an  alleged  judgment  lien  on 
certain  land  in  Maury  County.  The  Chancellor 
granted  'the  relief  sought,  but  the  Court  of  Chan- 
cery  Appeals   reversed    his   decree. 

Complainants  obtained  their  judgment  in  the  Circuit 
Court  of  Maury  County  May  14,  1885,  and  Cooper, 
their  debtor,  acquired  the  land  in  question  January 
26,  1891.  Without  registering  his  deed,  Cooper  con- 
veyed the  land  to  Hill,  May  29,  1891,  and  Hill  had 
his  deed  registered  June  9,  1891.  The  complainants 
filed  this  bill  August  15,  1891,  and  Cooper  regis- 
tered his  deed  January  23,  1892.  Where  Cooper 
resided  when  the  judgment  was  rendered  is  in  no 
way  shown;  nor  does  it  appear  that  the  judgment 
was  ever  registered  in  the  county  of  his  present 
residence  (Davidson),  or  in  any  other  county  in  the 
State.  It  is  upon  these  facts  that  complainants  affirm 
and  defendants  deny  the  existence  of  the  alleged   lien. 

1.  Obviously,  Cooper's  nonownership  of  this  land 
when  the  judgment  was  rendered,  his  delay  in  regis- 
tering his  deed  and  his  conveyance  to  Hill,  do  not 
stand  in  the  way  of  such  a  lien,  for  the  lien  of  a 
judgment  of  a  Court  of  Record  attaches  to  after- 
acquired  land,  at  the  moment  of  its  acquisition,  *the 
same  as  to  that  owned  by  the  debtor  at  the  rendition 
of  the  judgment,  and  continues  for  the  same  length 
of  time— one  year  (Code,  §2982;  M.  &  V.,  §3696; 
Shannon,  §4710);  and  a  levy  and  sale  within  that  pe- 
riod will  overreach  and  avoid    all    intermediate  aliena- 
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tions  thereof  by  the  debtor  {Greenway  v.  Cannoii^ 
3  Hum.,  178;  Ch/ipron  v.  Cassaday^  Ib.j  661;  DaviJn 
V.  Benton^  2  Sneed,  ^^Q\  Relfe  v.  McCoinh^  2  Head, 
559),  although  the  deed  to  him  be  unregistered. 
Cmcard  v.  Culver^  12  Heis.,  541;  Vance  v.  McNairy^ 
3  Yer.,    171. 

2.  Nevertheless,  it  seems  equally  clear,  from  other 
facts  stated,  that  the  lien  did  not,  in  reality,  attach 
to  this  or  any  other  land,  or,  at  least,  that  complain- 
ants have  failed  to  show  that  it  did  attach. 

The  lien  of  a  judgment  or  decree  fastens  upon 
land  only  when  obtained  "in  the  county  where  the 
debtor  resides  at  the  time  of  rendition"  (Code,  §2980; 
M.  &  v.,  §3694;  Shannon,  §4708);  or,  if  rendered  in 
any  other  county,  *'when  a  certified  copy  of  the  judg- 
ment or  decree  shall  be  registered  in  the  county 
where ' '  he  does  reside,  if  a  resident  of  the  State, 
and,  if  not  a  resident  of  the  State,  "then  in  the 
county  where  the  land  lies."  Code,  §2981;  M.  &  V., 
§3695;  Shannon,  §4709.  It  does  not  appear  that 
Cooper,  the  judgment  debtor,  was  a  resident  of  Maury 
County  at  the  time  the  judgment  was  rendered,  hence, 
the  first  provision  of  the  statute  is  not  made  opera- 
tive; nor  is  it  shown  that  the  judgment  was  ever 
registered  in  the  county  of  his  residence  or  in  any 
other  county,  and,  for  this  reason,  the  other  provis- 
ion  of   the   statute   is   likewise   inapplicable. 

The  onu%  probaiidi  upon  these  points  was  on  the 
complainants.  Asserting  aflirmatively  the  existence 
of   a    lien,    it    was    incumbent    on    them    to    establish 
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the  facts  without  which  the  lien  could  not  arise; 
and,  failing  in  the  establishment  of  those  essential 
facts,    they   inevitably   failed   to   show   the   lien. 

3.  Moreover,  had  the  facts  been  such  as  to  call 
the  lien  into  existence  originally,  it  would  have  ex- 
pired long  since,  and  could  not  now  be  made  effec- 
tive. The  lien  must  have  attached,  if  at  all,  on 
January  26,  1801,  the  day  Cooper  acquired  the 
title  to  the  land  {Greemray  v.  Canno?ij  3  Hum., 
178;  Chajyron  v.  Camaday^  Ib.y  661;  Davis  v.  Ben- 
ton, 2  Sneed,  668;  BeJfe  v.  McComh,  2  Head, 
560),  and,  to  have  availed  anything,  must  have  been 
enforced  by  levy  and  sale  within  one  year  from 
that  time  (Code,  §2982;  M.  &  V.,  §3696;  Shan- 
non, §  4710;  Dickmwn  v.  ColUns,  1  Swan,  516; 
Kelly  V.  Thompson,,  2  Heis.,  279;  Smith  v.  Hohn^^ 
12  Heis.,  469;  Bamjem  v.  Partee,  1  Leg.  R.,  92), 
unless  prevented  by  injunction,  writ  of  error,  appeal, 
appeal  in  the  nature  of  a  writ  of  error,  or  some 
other  adverse  proceeding  in  Court  (Code,  §  2983;  M. 
&  v.,  §  3697;  Shannon,  §4711),  whereas,  in  truth, 
more  than  six  succeeding  years  have  elapsed,  with- 
out a  levy  or  sale,  and  without  the  presence  of  any 
one  of  the  preventing  and  suspending  causes  just 
mentioned.  Being  the  voluntary  suit  of  the  alleged 
leinors,  and  in  no  sense  an  adverse  proceeding,  this 
bill  could  not  have  operated  to  extend  the  lien,  had 
one  really  existed.  The  grounds  upon  which  equi- 
table  relief  is  asked,    are   the    nonregistration   of    the 
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deed  to  Cooper  and  his  conveyance  of  the  land  to 
Hill. 

Complainants  charge  that  Cooper  acquired  the  par- 
ticular land,  on  a  certain  day,  by  deed  from  one 
Knox;  that  the  deed  had  not  been  registered;  that 
Cooper  conveyed  the  land  to  Hill;  that  the  lien  of 
their  judgment  attached  to  the  land  when  purchased 
by  Cooper,  and  was  superior  to  the  title  of  Hill; 
and  upon  these  charges  they  prayed  for  a  discovery 
of  Cooper's  unregistered  deed,  and  for  the  enforce- 
ment of  their  alleged  judgment  lien.  The  allega- 
tions of  the  bill,  thus  epitomized,  disclose  no  such 
embarrassment  of  the  creditor's  legal  remedy  as  would 
justify  equitable  interposition  for  the  enforcement  of 
the  supposed  lien,  if,  indeed,  a  case  for  such  relief 
could  be  made  at  all.  Assuming  that  the  lien  did, 
in  fact,  attach,  as  alleged,  there  is  no  reason  why 
it  could  not  have  been  enforced  by  levy  and  sale, 
in  the  ordinary  way.  The  nonregistration  of  the 
deed  to  Cooper,  and  his  conveyance  to  Hill,  were 
not  obstructions  to  such  a  course,  as  has  been  seen; 
and  yet  those  are  the  grounds  upon  which  the  bill 
is   rested. 

The  reasons  urged  by  the  judgment  creditor  for 
equitable  assistance  in  the  enforcement  of  his  lien, 
in  the  late  case  of  Gardeiihh'e  v.  King^  were  much 
stronger  than  those  presented  in  this  case,  and,  yet, 
that  assistance  was  denied,  and  the  lien,  which  did, 
in  fact,  exist  when  the  bill  was  filed,  was  adjudged 
to   have  expired    pending    the    litigation,    which    came 
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to  an  end  more  than  twelve  months  after  the  ren- 
dition of  the  judgment.  97  Tenn.,  585  (S.  C,  37 
S.  W.  R.,  548).  The  same  ruling  was  made  in  the 
case  of  Hai^ison  v.  Wade,  3  Cold.,  505,  509,  510. 
The  other  cases  of  liey^r  v.  Am*,  3  Lea,  225,  and 
Shepherd  v.  Woodfolky  10  Lea,  593,  are  not  in  point. 
Let  the  decree  of  the  Court  of  Chancery  Appeals 
be   affirmed. 
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Bridge   Co.    v.    Barnes. 


{Nashville,     January    16,    1897.) 


1.  Verdict.    Evidence  supports. 

The  Court  sustains  the  verdict  upon  the  evidence,  set  out  in  the 
opinion,  of  defendant's  negligence  in  piling  the  steel  rails, 
from  the  falling  of  which  plaintiff's  injury  resulted.  (^Post, 
pp,  402-408.) 

2.  Evidence.    Showing  skill  and  earning  capacity. 

It  is  competent  for  plaintiff,  in  an  action  for  personal  injury,  to 
exhibit  to  the  jury  a  crazy  quilt  as  evidence  of  her  former  skill 
in  needlework,  and  of  her  ability  and  capacity  for  earning, 
and  then  to  prove  that,  as  a  result  of  her  injury,  she  had  been 
deprived  of  the  power  to  do  such  work.     {Post,  PP-  408,  409.) 

Cases  cited  and  approved:  Railroad  i7.  White,  5  Lea,  540;  Railroad 
V.  Gurley,  12  Lea,  53;  Railroad  v.  Stacker,  86  Tenn.,  343. 

3.  Assignment  of  Ebbor.    For  erroneous  admission  of  evidence  had, 

when. 

An  assignment  of  error  upon  an  erroneous  admission  of  evidence, 
is  bad  when  the  record  fails  to  disclose  any  action  of  the  lower 
Court  upon  the  exception  to  the  evidence.     (^Post,  PP-  409-411. ) 

Question  reserved:  Can  a  plaintiff  sustain  himself  by  evidence  of 
his  general  character  when  his  testimony  has  not  been  attacked 
otherwise  than  by  cross  examination  or  contradiction? 

Cases  cited:  Scott  v.  Fletcher,  1  Overton,  488;  Hartu.  Reynolds, 
1  Heis.,  208;  Henry  v.  Brown,  2  Heis.,  213;  Speers  v.  Int.  Ins. 
Co.,  1  Bax.,  370;  Hills  v.  Goodyear,  4  Lea,  233;  Richmond  v. 
Richmond,  10  Yer.,  345. 

4.  Chaboe  of  Court.    As  to  plaintiff's  agency  in  causing  ii\fury. 

An  instruction  that  if  plaintiff,  in  the  daytime,  and  with  an  un- 
obstructed view  of  a  pile  of  iron  in  the  street,  negligently 
drove  against  it,  and  thereby  caused  a  piece  of  iron  to  fall  and 
injure  her,  the  jury  should  find  for  defendants,  is  not  reversi- 
ble error,  and  if  the  defendant  desires  an  instruction  to  the 
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same  effect,  but  eliminating  the  feature  of  negligence,  he 
should  request  the  same.     (PoaU  P-  41i.) 

5.  Same.     Same. 

A  judgment  for  plaintiff  in  an  action  for  personal  injuries,  will 
not  be  reversed  because  of  the  use  of  a  conjunctive  in  an  in- 
struction requiring  the  jury  to  find  for  defendant,  if  they  be- 
lieve that  the  plaintiff's  injuries  were  simulated,  **and  *'  believe 
that  her  own  negligence  was  the  proximate  cause  of  the  acci- 
dent, or  directly  contributed  thereto,  where  it  was  conceded 
that  plaintiff's  injuries  were  genuine.     {Post,  pp.  411-413.) 


FROM   DAVIDSON. 


Appeal  from  Circuit  Court  of  Davidson  County. 
J.    W.    Bonner,    J. 

Vertrees   &   Vertrees   for   Bridge   Co. 

N.    D.    Malone    and    E.    B.    Rucker    for    Barnes. 

McAlister,  J.  The  plaintiff  below  recovered  a 
judgment  in  the  Circuit  Court  of  Davidson  County 
against  the  Youngstown  Bridge  Company,  for  the 
sum  of  four  thousand  ($4,000)  dollars  damages  for 
personal  injuries.  The  bridge  company  appealed, 
and  has  assigned  errors.  The  gravamen  of  the 
action,  as  outlined  in  the  declaration,  is  that  the 
defendant  company,  in  the  process  of  erecting  the 
structural  steel  work  for  the  Jackson  building,  in 
the     city     of     Nashville,     negligently     and     carelessly 


DECEMBER  TERM,  1896.  403 

Bridge  Co.  x>.  Barnes. 

placed  a  pile  of  girders  on  Summer  Street,  and 
that  while  the  plaintiff.  Miss  Jennie  Barnes,  was 
driving  along  the  street  in  a  buggy,  the  pile  of  gird- 
ers fell,  and  one  of  them  struck  her  on  the  head 
and  shoulders,  and  broke  her  skull  and  drove  pieces 
of  pin  into  her  head  and  body,  or,  as  charged  in 
another  count,  that  the  girder  in  falling  knocked  the 
buggy  top  against  her  so  as  to  break  her  skull  and 
drive  in  the  pieces  of  hairpin;  that  said  injuries 
caused  plaintiff  to  be  confined  for  many  months  to 
her  bed,  necessitating  the  removal  of  portions  of 
her  skull,  and  producing  the  greatest  mental  and 
physical  suffering;  that  plaintiff  has  never  recov- 
ered from  said  injury,  and  she  is  now  an  invalid 
for  life.  Among  other  assignments  of  error,  it  is 
urged  there  is  no  sufficient  legitimate  evidence  to 
sustain  the  verdict.  Two  theories  were  presented  on 
the  trial  below,  in  respect  to  the  happening  of  the 
injury.  The  theory  of  the  defendant  company  was, 
that  the  plaintiff  carelessly  drove  against  the  pile  of 
girders,  and  pulled  them  down  with  her  right-hand 
buggy  wheel.  There  was  some  evidence  tending  to 
establish  this  theory,  but  it  is  evident  this  conten- 
tion was  discarded  by  the  jury,  who  believed  the 
theory  presented  by  the  plaintiff,  which  was  that 
the  girders  were  so  carelessly  and  negligently  piled 
that  they  fell  down  without  any  external  violence, 
but  from  their  own  improper  construction.  The 
insistence  of  counsel  for  plaintiff  in  error  is,  that 
there   is  no  evidence  whatever  that  the  pile  was  neg- 
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ligently  or  dangerously  or  improperly  constructed, 
but  that  the  evidence  established  directly  the  con- 
verse of  this  proposition.  The  record  shows  that 
before  any  of  this  material  was  piled  in  the  street, 
permission  was  obtained  from  the  City  Building  In- 
spector, who  designated  the  limits  of  the  street  that 
should   be   so   occupied. 

The  evidence  of  defendant  company  tended  to  show 
that  this  material  did  not  at  any  point  extend  into 
the  street  further  than  thirteen  feet  from  the  west 
curbing,  and  that  ample  room  was  left  for  the  pas- 
sasre  of  vehicles  east  of  said  material.  The  steel 
beams  and  girders  were  deposited  in  the  street  in 
three  several  piles,  extending  from  a  point  near 
Church  Street  to  a  point  some  distance  below  the 
Jackson  building  on  Summer  Street.  The  accident, 
it  is  conceded,  occurred  at  the  second  pile.  The 
steel  beams  composing  this  pile  were  of  two  sizes 
and  lengths — the  longer  beams  being  twenty-three  feet 
and  the  shorter  beams  ten  feet  long,  with  flanges 
four  and  five  inches  wide.  The  evidence  of  the  com- 
pany tends  to  show  that  on  the  east  side  the  beams 
were  piled  about  three  or  three  and  one-half  feet 
high,  and  were  almost  perpendicular;  that  the  pile 
then  sloped  back  towards  the  sidewalk,  and  on  its 
west  side  was  from  five  to  seven  feet  high;  that  the 
beams  were  piled  in  a  proper  manner,  and  were 
flange-locked.  These  facts  are  established  by  Kline, 
the  city  building  inspector;  by  Dudley,  the  architect 
of   the   building,  and   by  Gleaves,  Bush  &  Davis,  who 
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had  the  contract  and  hauled  the  beams  and  girders 
and   piled   them    in   the   street. 

The  case  as  developed  by  plaintiff's  proof  is,  that 
in  company  with  her  sister  she  was  driving  along 
Summer  Street  in  a  buggy,  and  when  about  opposite 
the  second  pile  of  steel  her  attention  was  attracted 
by  a  loud  noise;  that  she  saw  the  steel  trembling. 
One  piece  fell  and  struck  the  horse  on  the  right  hip, 
another  fell  between  the  horse  and  the  buggy  wheel, 
and  that  she  caught  a  glimpse  of  a  third  as  it  came 
down  even  with  the  top  of  the  buggy.  Plaintiff 
claims  that  she  then  became  unconscious,  and  does 
not  know;  whether  the  beam  struck  her  or  the  buggy; 
that  consciousness  returned  to  her  at  the  corner  of 
Broad  and  Summer  Streets,  where  she  discovered 
some  men  tying  up  a  part  of  the  buggy  which  had 
been  broken.  She  then  experienced  a  terrible  head- 
ache and  thought  her  right  arm  was  broken.  Reach- 
ing home,  she  became  sick,  her  head  was  swimming, 
and  she  was  compelled  to  take  her  bed;  that  for 
eleven  months  she  suffered  with  convulsions,  and  that 
for  nine  months  of  the  time  they  recurred  daily; 
that  after  this  time  an  operation  was  performed  and 
pieces  of  her  skull  were  removed;  that  plaintiff  was 
strong  and  healthy  before  the  accident  but  is  now  a 
contirmed   invalid. 

Miss  Maggie  Barnes  was  with  the  plaintiff  at  the 
time  of  the  accident,  and  stated  that  she  heard  the 
loud  noise,  which  she  thought  was  a  blast,  and  saw 
one  of  the  beams  fall  or  roll  from  the  top  of  the  pile 
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and  strike  the  horse;  that  another  piece  also  fell  or 
rolled  from  the  top  of  the  pile,  and  the  end  came 
a  little  in  the  buggy.  It  jarred  and  shook  the 
buggy  so  violently  that  her  sister  was  thrown  against 
her  and  down  on  her  knees  in  the  bottom  of  the 
buggy.  The  fender  over  the  right-hand  wheel  was 
broken,  and  also  one  or  two  spokes.  This  witness 
stated  that  the  iron  was  piled  about  one  foot  higher 
than  the  top  of  the  buggy,  and  the  buggy  was  about 
one  foot  and  a  half  from  the  pile.  This  witness 
did  not  know  what  caused  the  noise  she  heard,  but 
supposed  it  was  a  blast.  The  attention  of  other 
witnesses  was  attracted  by  the  loud  noise,  and,  upon 
looking  up,  they  saw  the  beams  falling  or  rolling 
from  the  pile.  One  witness  saw  the  beam  strike  the 
fender  of  the  buggy  on  the  same  side  plaintiff  was 
seated,  which  was  next  to  the  pile.  The  steel,  says 
this  witness,  was  piled  about  as  high  as  a  man^s  bead. 
There  is  also  evidence  to  show  that  the  horse  alleo:ed 
to  have  been  struck  by  one  of  the  steel  beams 
was   lame   after  the   accident. 

But  the  question  upon  this  assignment  of  error  is 
whether  there  is  any  evidence  in  the  record  that  the 
steel  beams  were  negligently  piled.  The  city  building 
inspector  testified  that  the  pile  sloped  back  at  an 
angle  of  forty-five  degrees  from  the  middle  of  the 
street  to  the  Jackson  building,  and,  while  he  in- 
sists that  the  beams  were  properly  piled,  he  admits 
that  they  were  very  uneven  on  account  of  the 
flanges   on   the  beams.     Palmer,    a   witness    for   plain- 
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tiff,  testified  that  he  passed  the  place  frequently, 
and  observed  that  pieces  of  the  steel  were  piled 
crosswise  and  angling  all  through  the  piles.  This 
witness,  however,  does  not  identify  the  pile  on 
which  he  observed  the  irregularitj*^.  J.  B.  Hobson, 
another  witness  for  plaintiff,  testified  that  he  was  at 
work  just  below  the  piles,  and  passed  there  every 
day;  that  the  iron  extended  out  into  the  street  be- 
tween one-half  and  two-thirds  the  entire  width  of 
the  street;  that  at  the  eastern  edge  of  the  pile  in 
the  street,  it  was  six  or  seven  feet  high  and  on 
the  other  edge  next  to  the  Jackson  building,  the 
pile  was  eight  or  ten  feet  high.  ^'  The  steel  was 
sometimes  piled  diagonally,  and  looked  ragged  and 
careless;  it  was  lying  very  irregular  on  top;  that 
the  second  pile  was  the  worst  looking;  they  had 
stuck  the  pieces  in  unevenly  and  had  just  rolled 
them  from  the  wagon;  that  this  was  the  condition 
of  the  piles  both  before  and  after  they  began  to 
put  the  beams  together  in  the  building."  Andrew 
Singer,  another  witness,  stated  that  in  passing  the 
piles  he  noticed  a  piece  of  steel  on  top,  lying  diag- 
onally across  the  pile  and  that  this  was  prior  to 
the  accident  to  the  plaintiff,  but  the  witness  failed 
to  identify  the  pile.  The  proof  further  shows  that 
the  pieces  of  steel  weighed  from  three  hundred  and 
fifty  pounds  to  six  and  eight  tons,  and  were  from 
seven  to  twenty-five  feet  long  and  were  all  mixed  in 
together.  Another  witness,  Withrow,  stated  that 
the   iron   was   piled    about   six   feet  on   the   east   side, 
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and  on  the  west  side  about  eight  feet  high;  that 
one   of   the   pieces   lay   "  cat-a-cornered "    on   top. 

Mr.  Thad  Davis,  to  whom  the  contract  for 
hauling  the  beams  was  awarded,  stated  that  the 
pieces  could  not  be  laid  with  exact  regularity  be- 
cause they  were  of  different  lengths,  sizes,  and 
shapes,  and  they  were  all  mixed  together  in  the 
piles;  that  the  flanges  did  not  rest  on  each  other  on 
the  first  or  bottom  pieces.  Witness  admits  they 
had  no  regular  way  of  building  the  piles.  Kline, 
the  city  inspector,  states  the  iron  was  piled  up  like 
cordwood,  and  very  uneven.  The  piles  sloped  up- 
ward from  the  front  towards  the  building,  at  an 
angle  of  forty -five  degrees.  This  witness  says  the 
street  side  of  the  piles  of  iron  was  one  and  one- 
half  feet  high  while  the  back  of  the  piles  was  five 
or  six  feet  high.  Now,  several  witnesses  state  that 
they  saw  the  iron  as  it  came  rolling  down  off  the 
pile;  that  the  iron  was  piled  up  sloping  and  it  just 
rolled   down    the   slope,    making   considerable  noise. 

We  think  there  is  material  evidence  here,  tending 
to  show  negligence  on  the  part  of  the  bridge  com- 
pany in  piling  the  steel,  and,  while  it  may  not 
preponderate,  it  is  yet  sufficient,  under  the  rules  of 
this   Court,    to   support   the    verdict   of   the   jury. 

The  next  assignment  of  error  we  notice  is  that 
the  trial  Court  permitted  the  plaintiff,  when  exam- 
ined, to  exhibit  a  crazy  quilt  to  the  jury  as  evi- 
dence of  her  former  skill  in  needlework,  and  then 
to   prove   that   she   could   not   do   the   work    since   the 
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injury.  This,  it  is  insiste<l,  is  error,  for  the  reason 
that  it  forced  the  defendant  to  accept  the  quilt  as 
evidence  of  great  skill  or  to  go  into  evidence  that 
it  was  not — a  matter  collateral  to  the  case  and  in- 
competent. We  perceive  no  error  in  the  admission 
of  this  testimony.  It  tended  to  show  and  illustrate 
the  ability  of  the  plaintiff  to  earn  a  living  by 
needlework  and  that  this  means  of  livelihood  had 
been  destroyed  by  the  accident.  It  is  competent  al- 
ways to  show  the  injured  person's  ability  and  capac- 
ity for  earning,  as  well  as  his  skill  in  any  particular 
art  or  profession.  Hal/road  v.  White,  5  Lea,  64:0; 
Railroad  v.  Gurley,  12  Lea,  53;  Railroad  v.  Stacker^ 
2   Pick.,    343. 

It  is  next  assigned  as  error  that  the  Court  per- 
mitted plaintiff  to  introduce  in  rebuttal  witnesses  to 
prove  her  general  character,  and  that  she  was  en- 
titled to  credit  on  oath.  It  is  insisted  this  was 
error,  for  the  reason  that  defendant  did  not  intro- 
duce evidence  reflecting  upon  the  character  of  plain- 
tiff, or  in  any  way  attack  it,  and  that  her  character 
was  not  involved  as  a  witness  or  as  a  party  by 
I'eason  of  the  nature  of  the  action.  The  proposition 
of  defendant's  counsel  is,  that  in  civil  actions  evi- 
dence as  to  general  character  is  not  admissible  un- 
less it  is,  involved  by  reason  of  the  nature  of  the 
action,  or  has  been  attacked  by  the  opposite  side. 
Scott  V.  Fletcher,  1  Overton,  488;  Ilai't  v.  Reynolds, 
1  Heis.,  208;  Henry  v.  Broxcn,  2  Heis.,  213;  Speers 
V.     Internatwnal    Ins.     Co.,     1    Bax.,     370;     Hills   v. 
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Goodyear y  4  Lea,  233;  Wharton  on  Ev.,  Vol.  I., 
Sec.  47;  Rice  on  Ev.,  Vol.  II.,  page  1242,  Sec. 
505;    2   Taylor   on   Ev.,    Sec.    1476. 

It  is  insisted,  however,  by  counsel  for  plaintiff, 
that  this  evidence  was  admissible,  for  the  reason  that 
plaintiff's  character  was  attacked  by  the  manner  of 
her  cross-examination.  The  proposition  of  counsel 
for  plaintiff  is,  that  a  witness  may  be  impeached  by 
proving  that  he  is  not  worthy  of  credit,  or  that 
the  facts  to  which  he  deposes  are  not  true,  or  by 
cross-examination  tending  to  show  that  no  credit  was 
given  his  statements,  and  tending  to  make  that  im- 
pression on  the  jury.  Richmond  v.  Richmond^  10 
Yer.,  345.  The  record  in  this  case  shows  that  plain- 
tiff was  subjected  to  a  very  searching  cross-examina- 
tion, covering  about  forty  pages  of  typewritten  mat- 
ter. We  find,  however,  upon  examination  of  the 
record,  that  the  question  presented  in  this  assign- 
ment of  error  was  not  raised  by  proper  exception 
on  the  trial  below.  The  only  exception  raising  this 
question  was  made  on  the  examination  of  the  wit- 
ness. Prof.  Hamilton.  The  witness  was  asked  by 
counsel  for  plaintiff'  if  he  knew  plaintiff's  general 
character,  whether  it  was  good  or  bad,*  and  if,  from 
that  knowledge  of  her  character,  he  would  believe 
her  on  oath  in  a  Court  of  justice.  Th^  witness 
answered  the  several  questions  in  the  aflSrmative, 
whereupon  counsel  for  defendant  *<  objected  to  this 
character  of  testimony,  for  the  reason  that  her  char- 
acter  had   not   been   attacked."      But   the  record  fails 


DECEIVIBER  TERM,  1896.  411 

Bridge  Co.  v.  Barnes. 

to  show  any  ruling  whatever  by  the  Court  on  this 
exception.  Unless  there  is  a  ruling  by  the  Court, 
there  can  be  no  predicate  for  an  assignment  of  error. 
The  exception  may  have  been  sustained,  or  it  may 
have   been  abandoned   by   counsel. 

The  next  assignment  is  that  the  Court  erred  in 
the  following  instruction,  to  wit:  *'If,  therefore, 
you  find  from  the  proof,  that  the  plaintiff,  in  the 
day  time,  and  with  an  unobstructed  view  of  the  pile 
of  iron,  negligently  drove  against  the  pile  of  iron, 
and  thereby  caused  one  of  them  to  fall,  you  should 
find  for  defendants. ''  The  criticism  upon  the  charge 
is,  that  it  implies,  unless  the  plaintiff  negligently 
drove  against  the  pile,  the  verdict  should  be  for 
the  plaintiff.  The  argument  is,  that  if  the  plaintiff, 
in  any  manner,  either  negligently  or  otherwise,  drove 
ugainst  the  pile  of  beams  and  caused  them  to  fall, 
she  cannot  recover.  It  is  insisted  the  Court  should 
have  charged  ''if  the  plaintiff  drove  against  the  pile 
of  iron,  and  thereby  caused  one  of  the  beams  to  fall." 
The  use  of  the  word  ''negligently,"  it  is  insisted,  was 
calculated  to  mislead  the  jury.  We  think  the  charge, 
as  formulated,  embodied  a  correct  proposition  of  law, 
and  if  counsel  desired  further  instructions  eliminating 
the  feature  of  negligence,  the  Court  should  have 
been  requested  to  have  given  such  an  instruction. 
In  the  absence  of  such  request  there  is  no  affirma- 
tive  error   in   the   charge   as   given. 

The  next  assignment  is,  that  the  Court  charged 
the    jury,    viz.:      *^If    you    believe    that    the    injuries 
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of  the  plaintiff  were  not  genuine,  but  simulated  or 
pretended,  and  if  you  should  believe  her  own  negli- 
gence was  the  proximate  cause  of  the  accident,  or 
directly  contributed  thereto  or  its  proximate  cause, 
you  can  allow  her  no  damages."  The  criticism  by 
learned  counsel  upon  this  charge  is,  that  if  plaintiff's 
negligence  was  the  proximate  cause  of  the  accident, 
or  directly  contributed  to  it  as  its  proximate  cause, 
the  plaintiff  could  not  recover,  regardless  of  whether 
the  injuries  were  real  or  simulated,  and  that  it  was 
misleading  to  connect  the  two  things  together,  as  if 
it  were  necessary  for  both  to  concur  in  order  to 
defeat   the   plaintiff. 

It  may  be  conceded  that  this  charge,  abstractly 
considered,  is  erroneous,  but  it  is  not  a  reversible 
error.  It  was  not  claimed  by  defendant  that  the 
plaintiff's  injuries  were  pretended  or  simulated.  On 
the  contrary,  defendant's  counsel  admit  in  argument 
that  the  suffering  and  impaired  health  of  plaintiff 
w^as  the  result  of  actual  .disease — to  wit:  hysteria — 
and  we  think  the  proof  shows  this  condition  of 
health  was  superinduced  by  this  accident,  or  resulted 
from  the  fright  caused  by  the  falling  of  the  beams. 
Indeed,  counsel  object  to  this  charge  for  the  reason 
that  it  was  unjust  to  the  defendant  thus  impliedly 
to  put  it  in  the  attitude  of  making  out  its  defense 
by  assuming  a  position  it  did  not  assume,  and  did 
not  attempt  to  prove.  If  the  defendant  had  contro- 
verted, as  a  matter  of  proof,  the  genuineness  of 
plaintiff's    injuries,    we    can    perceive    how    it    mi^ht 
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have  prejudiced  the  bridge  company  to  have  required 
the  concurrence  of  both  propositions  to  defeat  the 
plaintiff^ s  action.  But  it  being  conceded  that  the 
plaintiff's  injuries  were  real,  we  do  not  think  defend- 
ant could  have  suffered  from  a  charge  which  in- 
structed the  jury  that  if  they  believed  the  injuries 
of  the  plaintiff  were  not  genuine,  but  were  pretended 
or  simulated,  and  if  they  believed  the  negligence  of 
plaintiff  was  the  proximate  cause  of  injury,  she 
could  not  recover. 
Affirmed. 
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Helms    v.    Rizer. 

(Nashville.      February   20,    1897.) 

Separate  Estate.    I^qI  charged  with  debt,  when. 

A  bill  in  equity  does  not  lie  to  enforce  against  a  wife's  separate 
estate  an  indebtedness  incurred  by  her  before  marriage,  for 
which  decree  has  been  rendered  against  her  husband  as  her 
trustee,  but  not  making  it  a  specific  charge  upon  her  separate 
estate,  although  the  husband  and  his  sureties  prove  insolyent 
and  an  execution  on  the  decree  has  been  returned  nulla  bona, 
as  the  decree,  in  effect,  simply  adjudged  the  husband  and 
trustee  individually  liable,  and  a  bill  to  enforce  a  former  de- 
cree cannot  vary  or  amend  or  enlarge  its  scope. 


FROM     WILLIAMSON. 


Appeal  from  Chancery  Court  of  Williamson  County. 
Thos.    H.    Malone,    Ch. 

J.    P.    Helms   for   Trustee. 

Cook   &   Marshall  for   Rizer. 

McAlister,  J.  The  bills  in  these  causes  were 
filed  in  the  Chancery  Court  of  Williamson  County, 
on  July  31,  1891,  and,  among  other  things,  allege 
that  at  the  December  term,  1886,  of  the  Supreme 
Court,    one    G.    W.     Hicks,    as    trustee,    recovered    a 
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judgment  against  Y.  M.  Rizer,  as  husband  and  trus- 
tee of  his  wife,  for  the  sum  of  fl06.02  and  costs; 
that  execution  issued  upon  said  judgment  and  was 
returned  nulla  hoiia.  It  was  charged  that  said  de- 
cree was  founded  upon  an  indebtedness  for  necessa- 
ries furnished  to  Mrs.  Rizer  before  marriage  with  Y. 
M.  Rizer.  The  bill  further  alleged  that  Mrs.  Rizer 
was,  at  and  before  her  marriage,  the  owner  of  a 
separate  estate,  consisting  of  railroad  stocks  and 
bonds,  and  a  fine  tract  of  land;  that  the  mother 
of  Mrs.  Rizer  was  her  trustee  up  to  the  time  of 
her  marriage,  and  that  her  husband,  the  said  Y.  M. 
Rizer,  then  became  her  trustee.  The  bill  prays 
that  a  decree  be  passed  declaring  a  lien  on  said 
trust  property  aforesaid,  real  and  personal,  and  that 
a  sufficiency  thereof  be  sold  to  satisfy  complainant's 
debt.  The  original  decree  pronounced  by  this  Court, 
at  its  December  term,  1886,  recites,  viz.:  '^That 
the  defendants,  Y.  M.  Rizer  and  B.  B.  Smith,  were 
appointed  trustee  of  their  wives  respectively,  and 
that  each  received  from  the  former  trustee  of  their 
wives  an  estate  largely  more  than  sufficient  to  pay 
the  complainants'  claims,  which  were  then  due  and 
owing,  and  for  the  payment  of  said  debts  said 
estates  were  liable.  Complainants  will  therefore  re- 
cover of  the  defendant,  Y.  M.  Rizer,  as  husband 
and  trustee  of  his  wife,  the  sum  of  $106.02,  and 
interest,  for  which  execution  may  issue  against  de- 
fendant, Rizer,  as  an  individual  and  as  trustee  of 
his  said   wife.''      Defendants  demurred,   and  upon  the 
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overruling  of  the  demurrer  filed  an  answer.  The 
answer,  among  other  defenses,  claimed  that  the  orig- 
inal judgment  was  against  Y.  M.  Rizer,  as  husband 
and  trustee  of  his  wife,  and  does  not  bind  the  sep- 
arate real  estate  of  the  wife,  because  it  was  not 
specifically  described  in  the  judgment  of  the  Supreme 
Court  and  adjudged  liable  for  this  indebtedness. 
Defendants  insist,  therefore,  that  the  Chancery  Court 
had  no  jurisdiction  to  amend  or  correct  the  decree 
of   the   Supreme   Court. 

Chancellor  Malone,  on  the  hearing,  was  of  opinion 
that  the  present  bill  is  not  a  bill  to  carry  into 
effect  a  former  decree,  but  a  bill  rather  to  modify 
the  decree  of  the  Supreme  Court,  and  accordingly 
adjudged  that  his  Court  was  without  jurisdiction  to 
grant  the  relief,  and  dismissed  the  bill.  On  appeal, 
the  Court  of  Chancery  Appeals  reversed  the  decree 
of  the  Chancellor,  and  granted  full  relief  to  com- 
plainants by  ordering  a  sale  of  the  farm  in  question. 
The  Court  of  Chancery  Appeals  found  '*that  Mrs. 
Rizer,  before  her  marriage,  was  possessed  of  a  con- 
siderable estate,  both  real  and  personal,  which  was 
held  in  trust  for  her  benefit  and  support  by  her 
mother,  Mrs.  Baugh.  When  she  married  the  said 
Y.  M.  Rizer,  the  estate  was  turned  over  to  her 
husband  as  her  trustee,  and  he,  so  far  as  appears, 
spent  or  used  it  all,  except  a  tract  of  land  of  some 
one  hundred  and  seventy-five  acres  in  the  ninth  civil 
district  of  Williamson  County;  that  her  marriage 
took   place   a  number  of   years   ago,  and  her   husband 
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made  no  reports  as  trustee,  nor  renewed  his  bond, 
and  that  now  both  he  and  his  bondsmen  are  insol- 
vent;  that  Mrs.  Rizer,  before  her  marriage,  and 
during  her  minority,  contracted  the  debt  originally- 
sued  on,  as  is  alleged,  for  necessaries.  This  claim, 
originally  contracted  by  her,  it  seems,  became  the 
property  of  Geo.  W.  Hicks.  .  Complainant,  Helms, 
became  the  trustee  of  said  Hicks,  and,  as  said  trus- 
tee, he  recovered  the  decree  against  Rizer  in  the 
Supreme  Court,  on  December  11,  1886.  An  execu- 
tion issued  from  this  Court  on  March  19,  1887,  to 
the  Sheriff  of  Williamson  County,  which  was  returned 
7iull^  bona.  The  Court  of  Chancery  Appeals  found 
that  Y.  M.  Rizer  was  insolvent,  and  that  the  sure- 
ties on  his  bond  are  all  dead  or  insolvent.  The 
object  of  the  present  bill  is  to  subject  to  the  satis- 
faction of  said  decree  the  separate  estate  of  Mrs. 
Y.  M.  Rizer,  now  remaining,  which  consists  of  the 
farm  in  the  ninth  civil  district  of  Williamson  County, 
described  in  the  bill.  The  Court  of  Chancery  Ap- 
peals was  of  opinion  that  while  the  Supreme  Court 
did  not,  in  direct  terms,  declare  its  decree  a  lien  on 
the  trust  property,  and  order  it  to  be  sold  for  its 
satisfaction,  it  did  decree  that  the  trust  estate  was 
liable  in  the  hands  of  the  husband,  as  trustee,  and 
that  this  was  equivalent  to  making  it  an  equitable 
charge  on  it."  This  being  so,  that  Court  could  see 
no  reason  why  the  aid  of  a  Court  of  Equity  could 
not  be  invoked  to  make  the  liability  effectual,  and 
that   this    bill    cannot    fairly   or    legitimately   be    con- 
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strued  into  an  effort  to  modify  the  decree  sought  by 
it   to  be   satisfied. 

If  this  bill  were  filed  simply  for  the  purpose  of 
enforcing  the  execution  of  a  former  decree,  it  would 
readily  be  recognized  as  belonging  to  an  acknowl- 
edged head  of  equity  jurisdiction.  Amongst  the  orig- 
inal and  undoubted  powers  of  a  Court  of  Equity,  is 
that  of  entertaining  a  bill  filed  for  enforcing  and 
carrying  into  effect  a  decree  of  the  same  or  a  dif- 
ferent Court,  as  the  exigencies  of  the  case  or  the 
interest  of  the  parties  may  require.  Beech  on  Mod. 
Eq.    Pr. ;    Shields   v.    Thomas,    18    How.,    253. 

Says  Mr.  Story,  in  his  work  on  Pleading,  viz.: 
<*  Sometimes,  from  the  neglect  of  parties  or  some 
other  cause,  it  becomes  impossible  to  carry  a  decree 
into  execution  without  the  further  decree  of  the 
Court.  This  happens  generally  in  cases  where  par- 
ties, having  neglected  to  proceed  upon  the  decree, 
their  rights  under  it  become  so  embarrassed  by  a 
variety  of  subsequent  events  that  it  is  necessary  to 
have  the  decree  of  the  Court  to  ascertain  and  settle 
them.  .  .  .  The  Court,  in  these  cases,  in  gen- 
eral, only  enforces,  and  does  not  vary,  the  decree- 
But  upon  circumstances  it  has  sometimes  reconsid- 
ered the  original  directions  and  varied  them  in  case 
of  mistake."  Story's  Eq.  Plead.,  Sec.  429  (10th 
Ed.).  The  present  bill,  it  will  be  observed,  is  not 
tiled  upon  the  theory  of  any  mistake  in  the  original 
decree  of  this  Court,  nor  have  the  rights  of  com- 
plainants   become    embarrassed    by    subsequent    events 
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SO  that  another  decree  is  necessary  to  ascertain  and 
enforce  them.  The  whole  purpose  of  this  bill  is  to 
enlarge  the  boundaries  of  the  original  decree  of  this 
Court  so  as  to  charge  the  separate  estate  of  Mrs. 
Rizer  with  this  debt.  The  decree  of  this  Court 
simply  adjudged  the  husband  and  trustee  individually 
liable  for  this  debt,  upon  the  ground  that  he  had 
received  from  the  former  trustee  of  his  wife  an 
estate  largely  more  than  sufficient  to  pay  her  debt. 
It  is  true  the  decree  then  recites  that  '*for  the 
payment  of  said  debts  said  estates  were  liable,"  but 
no  estate  is  specifically  described  nor  ordered  sold 
for  the  satisfaction  of  said  debts.  It  is  quite  clear 
that,  in  order  to  subject  the  separate  estate  of  a 
married  woman  to  the  payment  of  her  debts,  the 
charge  must  be  specifically  decreed  by  the  Court, 
upon  the  particular  separate  estate  sought  to  be 
charged.  In  the  original  decree  there  is  no  charge 
fixed  by  the  Court  upon  any  specific  portion  of  the 
separate  estate  of  this  married  woman,  but  simply  an 
individual  liability  decreed  against  her  husband  and 
trustee  upon  the  ground  that  he  had  received  an  estate 
of  his  wife  largely  more  than  sufficient  to  pay  this 
debt.  The  present  bill  seeks  to  subject  the  land  of 
this  married  woman  to  the  payment  of  this  debt, 
when  the  original  decree  adjudged  no  such  liability, 
and  no  new  ground  is  alleged  in  the  bill  for  the 
charge.  If  the  land  now  sought  to  be  subjected 
was  charged  in  the  original  decree  of  this  Court, 
this   bill   is   manifestly  superfluous,   and   if   it  was  not 


420  NASHVILLE : 


Helms  V,  Rlzer. 


there  charged,  it  is  too  late  now  to  amend  or  en- 
large the  decree  so  as  to  fix  a  charge  upon  it.  A 
bill  for  the  enforcement  of  a  former  decree  cannot 
vary   or   amend  or   enlarge   ite   scope. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
reversed,  and  the  decree  of  the  Chancellor,  dismiss- 
ing the  bill,  is  affirmed  with  costs.  The  case  of 
Hiehnsj  Trustee^  v.  B.  B.  Smith  et  al.^  heard  with 
this  case,  being  precisely  similar  in  its  facts,  will 
share   the   same   fate. 
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Hutchison  ^^  Crutcher. 
{Nashville.      February    17,    1897.) 

1.  Bills  and  Notes.    Demand  and  protest  not  essential,  lohen. 

The  general  rule  that  the  holder  of  a  note  or  bill  is  not  required 
to  make  personal  or  other  demand  on  the  maker,  as  a  condi- 
tion of  holding  the  indorser,  if  the  place  of  payment  desig- 
nated in  the  note  or  bill  is  closed  on  the  day  the  paper  falls 
due,  is  not  modified  or  altered  by  the  fact  that  a  new  bank  is 
occupying  the  place  where  the  old  bank  at  which  the  paper 
was  made  payable  had  formerly  been  engaged  in  business. 
{Post,  pp.  422-426.) 

Cases  cited:  Ocoee  Bank  v.  Hughes,  2  Cold.,  52;  Bynum  V.  Apper- 
son,  9  Heis.,  637;  Lane  v.  Hank,  9  Heis.,  419. 

3.  Same.    Demand  ajid  protest  essential,  ivTietu 

The  holder  of  a  bill  or  note,  payable  by  its  terms  at  a  particular 
national  bank,  must,  as  a  condition  of  holding  the  indorser, 
present  the  same  to  a  receiver  of  the  bank  appointed  by  the 
Comptroller  of  the  Currency  because  of  its  insolvency,  and  in 
charge  of  its  assets,  administering  them  for  the  benefit  of  its 
creditors,  where  the  place  in  which  he  is  administering  his 
trust,  though  not  the  former  banking  house,  is  in  the  same 
city,  and  its  location  is  well  known  in  the  business  community. 
(P08f,  pp,  428,429.) 

Case  cited  and  approved:  Bank  v.  Junk  Bros.,  94  Tenn.,  624. 

3.  Same.    PUxce  of  payment. 

The  *'  place  of  payment "  of  a  bill  or  note  may  be  a  house,  bank, 
counting-room,  store,  or  other  place  of  business  where  the 
holder  can  deposit  or  provide  funds  to  meet  it,  and  where  a 
legal  offer  to  pay  can  be  made.     {Post,  P*  435.) 

4.  Banks  and  Banking.    Effect  of  insolvency  and  receivership. 

The  closing  of  the  doors  of  a  national  bank  by  the  Comptroller 
of  the  Currency,  on  account  of  insolvency,  and  the  appointment 
of  a  receiver  and  placing  him  in  charge  of  its  assets,  to  ad- 
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minister  them  for  the  benefit  of  creditors,  does  not  extinguish 
the  corporation  or  work  a  forfeiture  of  its  charter.  {Post,  pp. 
426-428.) 

Cases  cited;  14  Wall.,  383;  104  U.  S.,  54,  462;  161  U.  S.,  1. 

5.  Subrogation.     Not  allowed ^  when. 

The  indorsee  of  a  note  secured  by  a  vendor *s  lien  upon  one  of 
two  lots  covered  by  a  prior  vendor's  lien  on  both,  which  was 
reconveyed  by  the  original  purchaser,  is  not  entitled  to  be 
subrogated  to  the  rights  of  the  holder  of  the  original  vendor's 
lien  in  the  lot  retained  by  such  purchaser  because  the  latter, 
without  fraud,  interposed  a  cross  bill  in  an  action  to  foreclose 
the  original  vendor's  lien  and  thereby  procure  the  sale  of  the 
lot  conveyed  in  exoneration  of  that  retained,  where  the  pur- 
chaser never  became  liable  upon  th6  note  because  of  the  fail- 
ure of  the  holder  to  make  due  presentment  to  the  maker. 
(Po«f,  jyp.  429-433.) 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Thos.  H.  Malone,  Ch. 

Chambers  &   Zarecor   for  Hutchison. 

J.  C.  McReynolds   for   Crutcher. 

# 

Beard,  J.  The  complainant  in  this  cause  seeks 
a  personal  decree  against  the  defendant  as  the  in- 
dorser  of  a  protested  promissory  note,  and  also  to 
have  it  fixed  as  a  lien  on  certain  real  estate  de- 
scribed in  the  bill.  This  note,  of  which  complain- 
ant is  the  owner,  was  executed  by  one  Smith  in 
1892    to   the   order    of    the    defendant,    Crutcher,    and 
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was  made  payable  on  May  31,  1896,  at  the  Com- 
mercial National  Bank,  a  banking  institution  then  in 
successful  operation  in  the  city  of  Nashville.  Before 
its  maturity  the  Commercial  National  Bank  was  found 
to  be  insolvent,  and,  acting  under  the  authority  of 
law,  the  Comptroller  of  Currency  of  the  United 
States  appointed  a  receiver,  and  placed  him  in  charge 
of  its  assets.  For  some  time  after  his  appointment, 
the  receiver  was  engaged  in  winding  up  the  business 
of  the  bank,  in  ''the  house  occupied  by  it  at  the 
time  of  its  suspension."  He  then  moved  its  books 
and  other  assets  to  another  building  in  Nashville, 
where  he  opened  a  receiver's  office,  and  was  there 
engaged  in  liquidating  the  affairs  of  the  bank  at 
the  time  this  note  fell  due.  On  his  removal,  the 
Merchants'  Bank  took  possession  of  the  house  va- 
cated by  him,  and  was  established  there  at  the  date 
last  mentioned.  The  fact  of  his  removal,  as  well 
as  the  place  where,  after  his  removal,  he  was  en- 
gaged in  administering  his  trust,  were  well  known 
in    the   business   community   of   Nashville. 

At  maturity  the  note  sued  on  was  placed  in  the 
hands  of  a  Notary,  who,  without  making  any  de- 
mand, treated  it  as  dishonored,  and  protested  it  for 
nonpayment.  The  record  disclosing  these  facts,  the 
Court  of  Chancery  Appeals  held  that  the  indorser 
was  discharged,  resting  their  opinion  upon  the  fail- 
ure of  the  Notary  to  make  demand  for  the  pay- 
ment of  the  note  at  the  Merchants'  Bank.  The  cor- 
rectness  of   this    conclusion   is   called    in    question   by 
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the  complainant,  and  we  think  properly  so.  The 
general  rule  certainly  is,  when  the  place  of  pay- 
ment is  specially  designated  in  the  note  or  bill — ^as, 
for  instance,  a  bank — and  it  is  closed  on  the  day 
the  paper  falls  due,  the  holder  will  not  be  required 
to  make  personal  or  other  demand,  as  the  paper  is 
ipso  facto  dishonored.  3  Rand,  Sec.  1115;  Tiedeman 
Com.    Pap.,    Sec.    314;    1    Par.    N.    &   B.,    438. 

In  Ocoee  Banh  v.  Hughes,  2  Cold.,  52,  in  rec- 
ognition of  this  doctrine,  it  is  said  by  this  Court: 
*'The  law  is  well  settled  that  where  a  place  of  pay- 
ment is  stated  in  the  face  of  the  bill,  it  will  be 
sufficient  to  present  the  bill  for  payment  at  the 
place  specified,  and  if  no  one  can  be  found  there, 
the  protest  may  be  made  without  demand  or  further 
inquiry."  This  general  rule,  we  do  not  think,  is 
modified  or  altered  by  the  fact  that  a  new  bank  is 
then  occupying  the  place  where  the  old  corporation 
had  formerly  been  engaged  in  business.  Mr.  Daniels, 
in  his  work  on  Neg.  Insts.,  Vol.  11. ,  Sec.  1119, 
agreeing  with  the  other  text-writers  just  referred  to, 
says:  **If  the  holder,  on  the  day  of  maturity,  finds 
the  bank  or  other  place  of  business  closed,  he  is 
not  bound  to  make  any  further  demand  to  charge 
either  drawer  or  indorser."  But  he  then  adds: 
*'If  the  paper  is  payable  at  a  certain  bank  that 
has  ceased  to  exist,  or  at  the  countingroom  of  a 
firm  which  has  dissolved  before  its  maturity,  it  will 
certainly  be  sufficient  to  make  presentment  to  the 
bank   which   has    succeeded   the   former    institution,    if 
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such  there  be,  or  at  the  countingroom  of  the  suc- 
ceeding firm,  if  such  there  be."  It  will  be  observed 
that  the  author  does  not  say  that  such  demand  is 
** essential,"  but  that  it  will  be  *< sufficient."  Of 
the  cases  cited  to  this  text,  only  one  supports  this 
very  cautious  statement.  In  Cetitral  Bank  v.  Allen, 
16  Me.,  41,  the  institution  at  which  a  note  was 
payable  had  gone  out  of  existence  when  it  matured, 
and  another  banking  corporation  was  then  occupying 
its  former  place  of  business,  and  the  Court  say 
that  presentment  was  properly  made  at  this  latter 
bank.  On  the  other  hand,  in  RoherU  v.  Mason^  1 
Ala.,  373,  it  was  held  that,  where  the  bank  desig- 
nated as  the  place  of  payment  had  ceased  to  ex- 
ist, no  demand  was  necessary,  even  though  it  had 
been  sold  to  another  similar  corporation,  which  was 
made  the  former's  agent  for  settling  its  affairs  of 
discount  and  deposit.  In  such  case,  the  Court  say, 
a  demand  upon  the  latter  would  be  ''an  act  of 
supererogation,  and  of  consequence  ineffectual  for 
any  purpose."  To  the  same  effect  are  Spain  v. 
Balzell^  1  Fla.,  302,  and  Berg  v.  Ahhott,  82  Pa. 
St.,  177  (S.  C,  24  A.  R.,  168).  The  other  cases 
cited  by  the  author,  to  wit:  Sanderson  v.  Oakey^  14 
La.,  373,  and  Bynum  v.  Apperson^  9  Heis.,  637, 
give  no  support  to  his  text.  The  first  of  these 
was  a  suit  against  a  maker  of  a  note,  and  in  no 
way  involved  the  liability  of  an  indorser;  while  in 
the  last,  the  indorser  of  paper  payable  at  the  Union 
Bank   of   Memphis,   in    1862,   was   discharged,    because 
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the  holder  did  not,  as  he  might  have  done,  present 
it  at  maturity  at  that  bank,  but,  instead,  held  it 
until  the  close  of  the  civil  war,  and  then  made 
personal   demand   of   the   maker. 

Though  not  noted  by  Mr.  Daniel,  the  Court  of 
Chancery  Appeals,  seem  to  regard  Zaw^  v.  Bank, 
9  Heis.,  419,  as  sustaining  the  view  which  they 
adopt.  It  is  true,  that,  in  the  opinion  in  that  case, 
the  Central  Bank  v.  Allen,  snpra,  in  the  course  of 
the  argument  on  the  general  question  of  diligence, 
is  referred  to  by  way  of  illustration,  but  the  judg- 
ment of  the  Court  was  rested  upon  the  peculiar 
facts  found  in  that  record,  which,  taken  as  a  whole, 
made  <'a  case  of  gross  and  inexcusable  negligence," 
relieving:   the   indorser. 

Without  pursuing  this  discussion,  while  disagree- 
ing with  that  Court  as  to  the  ground  upon  which 
they  place  their  judgment,  we  do  concur  with  them 
in  holding  the  indorser  discharged,  upon  the  facts 
set  out  in  this  record.  We  think  the  failure  to 
present  this  note  at  the  office  of  the  receiver  of 
the  Commercial  National  Bank  was  laches  which  ex- 
onerates him.  Although  this  bank  had  ceased  to  do 
business,    yet   it   still   had   a   legal   existence. 

That  it  was  no  longer  a  going  concern  in  the 
transaction  of  a  banking  business,  is  certain.  But 
it  is  equally  certain  that  the  act  of  the  Comptroller 
of  the  Currency  in  closing  its  doors  on  account  of 
insolvency,  appointing  a  receiver  and  placing  him  in 
charge  of   its  assets,   to  administer  them  for  the  ben- 
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efit  of  its  creditors,  did  not  extinguish  the  corpora- 
tion or  work  a  forfeiture  of  its  charter.  In  the 
Bank  of  Bethel  v.  Pahquioqtce  Baiikj  14  Wall.  (81 
U.  S.),  383,  the  Supreme  Court  of  the  United  States 
say:  "Beyond  doubt,  the  appointment  of  a  receiver 
supersedes  the  power  of  the  directors  to  exercise 
the  incidental  power  necessary  to  carry  on  the  busi- 
ness of  banking,  as  the  receiver  is  required  to  take 
possession  of  the  books,  records,  and  assets  of  every 
description  of  the  association,  and  from  that  neces- 
sarily the  association  is  forbidden  to  pay  out  any 
of  its  notes,  discount  any  notes  or  bills,  or  other- 
wise prosecute  the  business  of  banking,  but  the  cor- 
porate franchise  is  not  dissolved,  and  the  association 
as  a  legal  entity  continues  to  exist."  So  it  was 
held  in  that  case  that  a  creditor  might  institute  suit 
in  a  State  Court  against  a  national  bank  after  the 
appointment  of  a  receiver,  and  prosecute  the  same  to 
judgment.  Afterwards,  in  National  Bank  v.  7w>*.  Co.^ 
104  U.  S.,  54,  the  same  principle  was  announced 
and  applied  in  the  case  of  a  national  bank  going 
into  voluntary  liquidation,  and  Bank  of  Bethel  v. 
Paftquloqiie  Bank^  supt'a^  was  cited  and  approved  as 
authority.  In  Bosenblatt  v.  Johnson^  104  U.  S., 
462,  this  question  again  underwent  examination  upon 
a  claim  of  the  State  of  Missouri  to  tax  the  assets 
of  a  national  bank  in  the  '  hands  of  a  receiver  ap- 
pointed by  *  the  Comptroller  of  the  Currency.  The 
Court,  repelling  this  claim,  said:  '^Such  property 
and  assets,  in  legal  contemplation,   still  belong   to  the 
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bank,  though  in  the  hands  of  the  receiver,  to  be 
administered  under  the  law.  The  bank  did  not  cease 
to  exist  on  the  appointment  of  a  receiver."  To  like 
effect  is  Cojnmei'cial  National  Bank  v.  Hartford  De- 
posit Co.^  161  U.  S.,  1.  'This  being  the  status  of 
the  Commercial  National  Bank  at  the  time  this  note 
fell  due,  what  was  the  duty  of  the  Notary  ?  We 
think  there  can  be  no  doubt,  if  it  had  matured  on 
a  day  intermediate  between  the  one  on  which  the 
bank  examiner  took  charge  and  the  day  on  which 
the  receiver  was  ap^K)inted — its  assets  all  remaining  in 
the  bank's  place  of  business,  and  the  doors  being  open 
— that  it  would  have  been  the  Notary's  duty  to  have 
presented  it  there,  before  making  protest.  Yet,  the 
carrying  on  of  business  incidental  to  banking  was  nec- 
essarily as  completely  suspended  during  that  period  of 
time  as  afterwards,  when  the  receiver  takes  charge. 
It  seems  to  us  equally  certain,  if  this  maturity  had 
occurred  after  the  receiver  took  possession,  and  while 
he  kept  his  office  and  the  assets  of  the  association 
at  its  old  place  of  business,  that  presentment  there 
would  have  been  a  condition  precedent  to  protest. 
With  regard  to  the  assets  of  the  bank,  he  had  suc- 
ceeded in  a  qualified  degree  to  the  trust  which,  while 
it  was  in  active  o|)eration,  was  imposed  by  law  upon 
the  *  corporation  itself — that  is,  of  managing  them 
wisely  and  discreetly  for  the  benefit  of  its  creditors. 
For  the  time  being,  and  for  the  purpose  of  gath- 
ering in  and  distributing  its  assets,  he  stands  in  the 
shoes   of   the   officers  of   the  insolvent  association  con- 
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trolling  its  processes  of  iDvoluntary  liquidation,  as 
would  be  its  oflScers  in  a  case  of  voluntary  liquida- 
tion. 

If  the  law  be  as  we  have  assumed  it  is  in  the 
two  cases  put  above  by  way  of  illustration,  we 
cannot  see  why  it  should  be  otherwise  where  the  ' 
receiver,  still  in  charge,  has  simply  removed  his  office 
and  the  assets  of  the  bank  to  another  place  in  the 
same  city.  For  he  was  still,  p7'o  hoc  vice^  the  rep- 
resentative of  the  corporation.  It  is  not  a  sufficient 
answer  to  this  view  to  say  that  a  demand  at  the 
office  of  the  receiver  would  have  been  futile,  and 
therefore  unnecessary.  For,  if  this  bank  had  been 
a  going  concern  at  the  maturity  of  this  paper,  de- 
mand there  would  have  been  an  essential  prerequisite 
to  holding  the  indorser,  though  it  was  shown  ever 
so  clearly  that  the  maker  had  no  funds  there  to 
meet  it,  nor  was  there  by  person  or  by  agent  to 
care  for  it.  The  duty  is  made  imperative  by  the 
designation  of  the  place  of  payment,  without  regard 
to  the  probability  of  payment  following  such  de- 
mand. We  are  the  more  content  to  rest  our  opin- 
ion on  this  ground  because  we  think  it  is  in  har- 
mony with  the  case  of  American  National  Bank  v. 
Jmik    Bros,,    94   Tenn.,    624. 

Nor  do  we  agree  with  the  Court  of  Chancery 
Appeals  in  its  holding  on  the  other  branch  of 
this  case,  viz.:  with  regard  to  the  equitable  lien 
which  complainant  sets  up  in  his  bill.  The  facts 
out   of  wiiich  this    claim    arises    are    these:     The   de- 
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fendant,  Crutcher,  bought  from  Jolly  two  lots  of 
land,  and  gave  three  notes  for  the  deferred  payments, 
all  secured  by  a  lien  on  the  two  lots.  Subsequently, 
Crutcher  sold  and  conveyed  one  of  the  lots  to  Smith, 
who  agreed,  as  the  consideration  of  the  sale,  to  dis- 
charge Crutcher' s  notes  to  Jolly,  and,  at  the  same 
time,  to  pay  an  additional  sum,  for  which  he  exe- 
cuted to  his  vendor  the  note  in  controversy,  and  a 
lien  was  retained  in  the  deed  to  Smith  to  secure 
the  discharge  of  these  several  obligations.  Smith 
afterwards  sold  and  conveyed  his  lot  to  one  Hite, 
who  assumed  two  of  the  Crutcher  notes  to  Jolly 
and  the  note  of  Smith  to  Crutcher.  Jolly  sold  his 
notes  to  Bainbridge,  and  Crutcher  transferred  the 
Smith  note,  before  maturity,  to  the  present  com- 
plainant.  In  September,  1893,  Bainbridge's  three 
notes  (the  Jolly)  being  all  due  and  unpaid,  he  filed 
his  bill  against  Crutcher,  setting  up  a  lien  on  both 
lots,  and  asking  for  a  decree  of  sale  of  the  two. 
In  this  proceeding  the  defendant,  Crutcher,  filed  a 
cross  bill  making  Smith  and  Hite  parties  thereto, 
alleging  the  sale  of  the  one  lot  to  Smith  and  the 
assumptiom  by  him  of  the  Bainbridge  notes,  as  well 
as  the  execution  of  the  note  here  sued  on,  and  the 
subsequent  sale  by  him  to  Hite  and  his  assumption 
of  the  notes,  as  has  been  already  set  out,  and  pray- 
ing that  the  Smith  lot  be  first  sold,  for  the  ultimate 
relief  of  the  lot  reserved  by  him.  To  this  cross 
bill,  Hutchison,  though  then  the  owner,  by  transfer, 
of   the   Smith  lot,   was   not  made  a   party.     A   decree 
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was  pronounced  in  accordance  with  the  prayer  of  the 
cross  bill,  and  at  a  subsequent  sale  made  thereunder 
the  Smith  lot  brought  just  enough  to  pay  off  the 
Bainbridge  notes  and  costs,  leaving  the  other  lot  in 
defendant,  Crutcher's,  hands,  discharged  of  all  liability. 
The  bill  in  the  present  cause  charged  that  the  con- 
duct of  Crutcher,  in  thus  procuring  a  sale  of  the 
lot  on  which  complainant^  s  note  was  a  lien,  to  sat- 
isfy the  notes  which  were  a  lien  on  all  the  property, 
without  notice  to  complainant,  was  contrary  to  equity 
and  good  conscience,  and  a  fraud  upon  complainant; 
that  Smith  was  insolvent,  and  that  under  these  facts 
he  was  entitled  in  equity  to  have  the  lot  retained 
by   defendant   sold   to   pay   this   note. 

The  Court  of  Chancery  Appeals  find  that  Crutcher 
was  not  guilty  of  fraud  in  filing  or  pressing  his 
cross  bill  to  a  decree,  but  they  grant  complainant 
relief  upon  the  theory  that  the  defendant  was  bound 
on  the  note  held  by  complainant  and  on  the  three 
notes  of  Bainbridge,  and  while  the  former  note  was 
a  lien  only  on  the  Smith  lot,  the  other  notes  were 
secured  by  a  lien  on  both  lots;  and  as  the  Smith 
lot,  at  the  chancery  sale,  by  paying  the  Bainbridge 
notes,  relieved  defendant  personally,  as  well  as  his 
lot,  from  these  notes,  equity  will  let  in  complainant 
to  a  reimbursement  out  of  the  lot.  This  theory 
could  possibly  be  maintained  if  the  defendant  was 
liable  on  complainant's  note.  But  on  this  his  lia- 
bility was  never  at  any  time  anything  more  than 
contingent.       It    was     purely    so    at     the    time    these 
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chancery  proceedings  in  question  were  instituted  and 
determined.  This  contingent  liability  never  became 
fixed.  On  the  contrary,  the  Court  of  Chancery 
Appeals  have  held  that  the  failure  to  make  proper 
demand  of  this  Smith  note  had  exonerated  the  in- 
dorser,  so  that  when  this  present  bill  was  'filed  the 
indorser  was  under  no  obligation  whatever  to  take 
care  of  it.  In  this  conclusion  we  have  concurred. 
The  result  of  this  theory,  therefore,  if  enforced, 
would  be  to  subject  the  defendant's  property  to  a 
debt  upon  which  he  personally  never  has  been  found 
liable,  and  this  without  fraud  or  wrongdoing  on  his 
part.  This  want  of  {)ersonal  liability  upon  the  part 
of  Crutcher  is  a  fatal  objection  to  the  application 
of  the  doctrine  of  subrogation,  and  distinguishes  this 
case  from  that  of  Eddy  v.  Trwoei^  6  Paige  Chy.  B., 
521,  cited  and  relied  upon  in  the  opinion  of  the 
Court  of   Chancery   Appeals. 

The  decree  of  that  Court,  relieving  the  indorser 
from  a  personal  decree,  is  affirmed,  and  that  part 
of  it  applying  the  rule  of  subrogation  is  reversed. 
The   complainant^s   bill   is  dismissed. 


Snodgrass,  C.  J.,  dissented  from  so  much  of  this 
opinion  as  holds  that  the  note  in  controversy  should 
have  been  presented  to  the  receiver  of  the  Commer- 
cial National  Bank,  believing,  as  he  does,  that  under 
the  facts  of  this  case  the  Notary  was  warranted  in 
treating   the   note   as  dishonored  without  any  demand. 
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PETITION     TO     REHEAR. 

Beard,  J.  This  case  is  l>efore  us  on  a  petition 
for  rehearing  filed  by  complainant.  In  this  petition 
it  is  insisted  that  serious  injustice  has  been  done  the 
petitioner  (1)  in  failing  to  hold  that  under  the  cir- 
cumstances of  this  case  no  demand  was  necessary  as 
a  prerequisite  to  protest;  (2)  in  declining  to  follow 
the  Court  of  Chancery  Appeals  in  giving  relief  as 
to   the   realty. 

With  regard  to  the  first  proposition,  it  is  proper 
to  restate,  briefly,  the  facts.  The  note  sued  on  was 
made  payable  at  the  Commercial  National  Bank  of 
Nashville.  Some  time  before  its  maturity,  this  bank, 
having  become  insolvent,  under  the  directions  of  the 
Comptroller  of  the  Currency  of  the  United  States, 
had  passed  into  the  hands  of  a  receiver,  who,  when 
the  note  did  mature,  was  in  charge  of  the  bank's 
assets,  engaged  in  liquidating  its  affairs,  at  a  place 
of  public  notoriety  in  the  city  of  Nashville.  Under 
these  circumstances,  we  held  that  it  was  the  Notary's 
duty  to  present  this  paper  at  that  place  and  make 
demand   there. 

No  case  on  all  fours  with  this  has  been  called 
to  our  attention,  but  we  think  that  there  are  many 
cases  which  furnish  analogies  sufliciently  close,  when 
taken  in  connection  with  the  general  rule  that  the 
relations  of  the  indorsee  •  and  indorser  of  commercial 
pajier  are  strlctintilmi  jurift,  to  furnish  abundant  war- 
rant for  the  conclusion   reached   by  us  on   that   point. 

14  P— 28 
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In  the  rule  in  question  the  place  of  payment  named 
therein  had  ceased  to  exist  as  a  going  concern,  but 
it  still  existed  as  a  legal  entity,  and  its  assets  were 
in  the  hands  of  one  who  stood  for  that  emergency 
in  the  room  and  stead  of  the  officers  of  the  bank, 
managing  them  primarily,  however,  for  the  creditors 
of  the  bank,  and,  after  their  satisfaction,  for  the 
stockholders.  We  do  not  think  it  could  be  for  a 
moment  maintained,  if  this  bank  had  suspended  all 
active  business  and  its  own  officers  had  been  winding 
up  its  affairs  in  the  interest  of  creditors  and  stock- 
holders, in  the  order  named,  that  this  note,  maturing 
while  the  bank  was  in  this  condition,  could  have 
been  protested  without  first  presenting  it  at  the  bank. 
Nor  do  we  think  the  position  any  more  maintainable, 
if,  immediately  after  the  receiver  took  charge,  and 
while  be  was  administering  his  trust  in  the  business 
house  where  the  bank,  only  a  few  days  before,  had 
been  engaged  in  active  operations,  that  note  had 
fallen  due,  that  the  holder  could  have  protested  with- 
out making  demand  at  this  particular  place.  In 
neither  of  these  cases  would  the  holder  have  a  right 
to  expect  payment,  as  from  a  going  concern,  of  his 
note;  still,  in  each,  the  Commercial  National  Bank 
would  have  been  an  existing,  legal  concern,  where 
the  maker  could,  if  he  would,  provide  the .  means 
to  meet  the  note.  And  so  it  was  said  by  this 
Court,  in  Bynuin  v.  Apperxon,  9  Heis.,  637,  "whether 
in  a  condition  to  do  a  general  banking  business  or 
not,    or    whether   its   assets    were   in    its   vaults   or    in 


■ 

I 


DECEMBER  TERM,  1896.  435 

Hutchison  v.  Crutcher. 

some  other  place,  however  distant,  could  make  no 
difference  to  the  holder  of  the  paper,  nor  in  any- 
way change  the  duties  imposed  upon  him  by  the 
terms  of  the   contract   under   the   law.'" 

The  words  '*  place  of  payment"  mean  a  house, 
bank,  countingroom,  store,  or  place  of  business, 
where  the  holder  can  present  the  note,  where  the 
maker  can  deposit  or  provide  funds  to  meet  it,  and 
where  a  legal  offer  to  pay  can  be  made.  Montross 
•V.    Boak,    7   Robinson,    170   (S.   C,   41    A.    D.,    278). 

We  have  in  the  office  of  the  receiver  of  this 
bank  at  least  enough  of  the  essential  elements  here 
enumerated  to  constitute  this  as  still  the  '<  place  of 
business"  where  the  note  was  payable.  It  was  a 
house  or  countingroom,  where  the  holder  could  have 
presented  this  note,  where  the  maker  could  have 
provided  funds  to  meet  it,  and  where  a  legal  effort 
to  pay  could  be  made.  As  before  intimated,  the 
contract  of  the  indorser  is  conditional,  and  it  be- 
comes fixed  only  on  the  holder  observing  rules  that 
are  very  technical.  As  illustrations  of  this,  it  will 
be  sufficient  to  mention  a  few  cases.  A  note  pay- 
able at  a  particular  bank  must  be  presented  there 
and  payment  demanded  at  maturity,  to  charge  the 
indorser,  though  the  maker  informs  the  holder,  be- 
fore maturity,  that  a  demand  will  be  useless,  as 
he  cannot  pay.  6  Met.,  308  (S.  C,  30  A.  Dec., 
734).  If  the  maker  of  a  note  die  before  its  maturity, 
and  an  indorser  becomes  his  administrator,  yet  de- 
mand  must  be   made   upon    the   indorser,    as  adminis- 
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trator,  and  notice  of  nonpayment  given  to  him,  as 
indorser,  in  order  to  hold  the  latter  liable.  Ma- 
grud^'T  V.  The  Union  Bank,  3  Peters,  87;  afBrmed 
in  7  Peters,  291.  The  holder  must  present  the 
note  at  the  place  fixed  for  payment,  at  its  maturity, 
and  his  failure  to  do  so  will  not  be  excused  by  the 
insolvency  of  the  maker,  and  his  removal  from  the 
state.  Fanvell  v.  St,  Paul  Tr.  Co.,  45  Minn.,  495  , 
(S.    C,    22   A.    S.    R.,    742). 

The  same  rule  that  is  illustrated  in  these  cases, 
and  which  would  have  made  it  essential  for  the 
holder  to  have  presented  this  paji^  at  the  Commer- 
cial National  Bank,  under  the  conditions  first  put, 
that  is,  of  both  voluntary  and  involuntary  liquida- 
tion, we  were  satisfied  to  adopt  and  apply  in  this 
case.  In  reaching  this  conclusion,  the  subject  wa4> 
one  of  serious  consideration,  and  was  only  arrived 
at  after  much  debate,  and  by  a  majority  opinion  of 
the  Court.  Wo  are  entirely  content  with  it,  as  we 
think  it  is  in  line  wnth  the  best  considered  cases, 
where  the  general  question  has  )>een  carefully  exam- 
ined, and  especially  is  in  harmony  with  Bank  v. 
Junk   Bros.,    already    referred  to. 

It  is  insisted  on  the  second  point,  that  we  mis- 
construed the  finding  of  the  Court  of  Chancery  Ap- 
peals, as  to  the  grounds  upon  which  they  let  com- 
plainant into  the  Crutcher  lot.  In  this  petitioner 
is  in  error.  That  Court  distinctly  repudiated  the 
doctrine  of  marshaling  assets  as  }>eing  inapplicable 
in   the   case,    and   as  distinctly  placed   their  finding   on 
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that  of  subrogation,  and  not  upon  the  theory,  sug- 
gested in  the  petition,  that  Hutchison,  when  he  pur- 
chased the  Smith  note,  * '  became  an  equitable  owner 
of  the  lot  to  the  extent  of  his  lien."  For  he  nei- 
ther purchased  the  lien,  nor  by  acquiring  the  note 
obtained  any  ownership  in  the  lot.  He  simply 
bought  the  note,  and,  as  an  incident  to  it,  the  se- 
curity of  the  lien  reserved  for  its  benefit.  As  be- 
fore stated,  the  finding  of  that  Court  was  rested 
distinctly  on  the  rule  of  subrogation — a  rule  applied 
in  favor  of  one  who  has  been  compelled  to  appro- 
priate his  estate  to  the  payment  of  a  debt  for  which 
the  other  party  is  primarily  liable,  and  who,  under 
the  rule,  is  let  in  to  any  liens  or  equities  of  the 
creditor  for  his  reimbursement.  The  doctrine  rests 
upon  the  idea  of  the  liability  of  the  party  against 
whom  it  is  invoked,  and  can  here  be  applied  only 
upon  the  theory  that  Crutcher  was  bound  on  the 
Hutchison   note. 

After  giving  in  full  Sec.  262  of  Brandt  on  Sure- 
tyship and  Guaranty,  which  opens  with  this  sen- 
tence: "Anyone  who  stands  in  the  position  of  a 
surety  or  guarantor,  whether  strictly  and  technically 
such  or  not,  is  entitled  to  subrogation  the  same  as 
a  surety  or  guarantor,"  that  Court,  in  its  opinion, 
then  quoted  at  great  length  from  JS'ddy  v.  TraveVj 
6  Prfige,  521,  as  an  authority  largely  controlling  in 
the  present  case.  In  that  case  it  was  held  that 
where  real  estate  descended  to  an  heir  at  law  charged 
with   the   payment   of    debts    due    from   the   decedent, 
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and  such  heir  afterwards  sold  a  part  of  the  estate 
to  another  person  with  a  Avarranty,  and  this  was 
afterwards  sold  under  an  order  of  Court  for  the 
payment  of  such  debts,  that  the  purchaser  from  the 
heir  was  entitled  to  be  reimbursed  out  of  the  re- 
maining estate  in  the  hands  of  such  heir  to  the 
extent  that  his  property  had  been  thus  taken — thus 
putting  the  purchaser  in  the  attitude  of  a  surety 
for  the  heir,  so  far  as  this  debt  was  concerned, 
and,  as  such,  entitled  to  be  subrogated  to  the  right 
of  the  creditor  whose  debt  he  had  to  pay.  But  the 
purchaser  in  that  case  discharged  a  debt,  which  his 
vendor,  the  heir,  by  his  warranty  had  undertaken 
to  protect  him  against,  while  in  this  there  has  never 
been  any  debtor  relation  of  any  sort  on  the  part 
of  Crutcher  to  complainant,  nor  has  Crutcher  ever 
been  under  any  primary  obligation  to  complainant 
to  discharge  either  the  Jolly  notes  or  the  Smith 
note.  This  essential  was  lacking  in  the  case,  and  so 
we   held   the   rule   was   improperly   applied. 

If  Crutcher  had  been  absolutely  bound  to  com- 
plainant on  the  Smith  note,  and  the  Smith  lot  had 
been  sold  to  discharge  the  superior  lien  of  the  Jolly 
notes,  then  it  is  possible  equity  would  have  brought 
relief  to  complainant  by  this  doctrine  of  subrogation. 
But  this  was  not  the  case.  His  liability  as  in- 
dorser  was  purely  contingent,  and  has  never  become 
fixed.  It  cannot  therefore  be  in  any  sense  true 
that  complainant  sustained  a  surety  relation  to 
Crutcher,    for   this    presupposes   not    only   liability  on 
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the  part  of  Crutcher,  but  primary  liabilitj.  It  was 
for  this  reason  we  declined  to  affirm  the  decree  of 
the  Court  of  Chancery  Appeals,  as  its  effect  was  to 
make  Crutcher's  estate  liable  for  an  obligation  from 
which  that  Court  agrees  with  us  in  saying  he  has 
been  discharged  by  the  laches   of  complainant. 

So  far  as  fraud  in  the  failure  of  Crutcher  to 
make  Hutchison  a  party  to  his  cross  bill  is  con- 
cerned, the  Court  of  Chancery  Appeals  neither  find 
it,  nor  do  they  find  facts  from  which  fraud  would 
be  necessarily  inferred.  If  they  did,  however,  it 
would  not  help  out  complainant  in  the  present  con- 
tention. While  it  might  be  if  the  fraud  of  Crutcher 
caused  a  loss  to  complainant,  the  latter  might  re- 
cover in  an  action  of  deceit,  yet  it  would  not  give 
him   a   lien   on   Crutcher 's  property. 
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Jonas  r.    Noel. 

(Nmhville,      March   23,    1897.) 

1.  Measure  op  Damages.    For  Xe^Hof^failurtU)  give  vwHessSoru 

The  measure  of  damages  for  the  refusal  of  a  lessor  to  let  the  les- 
see into  possession  of  the  premises  is  the  difference  between 
the  rental  stipulated  and  the  value  of  the  leasehold  interest, 
and  such  measure  should  not  be  qualified  by  the  use  of  the  term 
*' market^' to  characterize  the  value  of  the  leasehold  interest, 
where  the  premises  are  of  such  a  peculiar  character  that  the 
leasehold  cannot  be  said  to  have  a  market  value.  (Post.  pp. 
440-^6.) 

Case  cited:  145  U.  S.,  522. 

2.  Supreme  Court.     Will  not  reverse  for  error,  when. 

If  a  decree  correct  in  amount  has  been  rendered  upon  full  con- 
sideration of  all  competent  evidence,  it  will  not  be  reversed  for 
abstract  error  in  the  order  of  reference  declaring  the  rule  as  to 
the  measure  of  damages.     {PofiU  p.  445,) 


FROM     DAVIDSON. 


Appeal   from    Chancery  Court  of   Davidson  County. 
Thos.  H.  Malone,  Ch. 

John   Ruhm   &   Son  for   Jonas. 

Vertrees   &   Vertrees   for   Noel. 

Beard,    J.      In   November,    189^,   complainant  and 
defendant   entered   into   a   written    contract,    by   which 
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the  latter  agreed  to  erect,  in  Nashville,  upon  a  lot 
owned  by  him,  a  business  house  of  unusual  size, 
for  the  occupancy  of  the  former,  and  let  him  into 
possession,  for  a  iixed  term,  at  an  annual  rental  of 
$8,500.  Subsequently,  without  legal  excuse,  Noel 
breached  this  contract,  and  thereupon  the  bill  in  this 
cause  was  filed,  among  other  things,  to  recover 
damages  for  the  breach.  At  the  hearing,  the  Chan- 
cellor adjudged  that  the  defendant  had  violated  the 
contract,  and  that  complainant  was  entitled  to  re- 
cover from  him,  as  damages,  the  difference  between 
the  rent  contracted  to  be  paid  for  this  leasehold  in- 
terest and  its  market  value.  The  cause  was  referred 
to  the  Clerk  and  Master  to  take  proof,  and  report 
the  amount  of  this  difference,  if  any.  The  Court  of 
Chancery  Appeals  affirmed  this  action  of  the  Chan- 
cellor, and  the  complainant  has  assigned  error  upon 
this   action   of   that   Court. 

The  insistence  of  complainant  is  that  the  Chancel- 
lor, in  his  order  of  reference,  by  the  use  of  the 
term  * '  market ' ' — *  ^  market  value ' ' — placed  an  unwar- 
ranted limitation  upon  his  right  of  recovery;  that 
the  real  measure  of  damages  in  such  a  case,  and 
the  one  which  should  have  been  embodied  in  the 
order  of  reference,  is  the  difference  between  the  con- 
tract price  and  the  actual  or  rental  value  of  the  term. 

Where  the  lessor  wrongfully  refuses  to  give  pos- 
session to  the  lessee  of  the  leased  premises,  the 
authorities  agree  that  the  measure  of  damages  is  the 
same   as  in   a  case  where  the  vendor,    without  excuse, 
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declines  to  convey  to  his  vendee.  In  favor  of  the 
lessee  thus  improperly  dealt  with,  Mr.  Sedgwick  says: 
'*The  Courts  are  more  nearly  agreed  in  adopting 
the  principle  of  complete  compensation  for  the  loss 
of  the  bargain.  The  ordinary  rule  is,  to  allow  the 
difference  between  the  rental  value  of  the  premises 
for  the  term  and  the  rent  reserved."  3  Sedgwick 
on  M.  of  Dam.,  Sec.  1022.  There  is  no  case  re- 
ported in  this  State  involving  a  controversy  between 
a  lessee  and  a  lessor,  for  a  breach  of  the  latter's 
undertaking  to  let  the  former  into  possession,  but 
we  have  a  number  in  each  of  which  the  disappointed 
vendee  had  brought  his  action  against  his  vendor  for 
violating  his  contract  to  convey,  and  in  all  these 
cases  this  Court  has  said  that  the  measure  of  dam- 
ages is  the  diflFerence  between  the  contract  price  and 
the   value   of   the  property   in   question. 

It  is  true,  no  doubt,  as  Mr.  Sedgwick  says  in 
Sec'  243  of  his  work,  already  referred  to,  that 
'' wherever  the  measure  of  damages  involves  the 
question  of  value,  however  much  the  market  may 
be  resorted  to  to  determine  what  the  value  is,  this 
resort  is  had,  not  as  a  conclusive  test,  but  to  aid 
in  getting  at  that  real  value  to  which  the  plaintiff 
is  entitled."  But  the  purpose  of  the  law  is  to  give 
the  party  complaining  as  near  complete  compensation 
for  the  loss  of  his  bargain  as  possible — that  is,  to 
place  him  in  as  good  a  position  as  he  would  have 
been  in  if  he  had  obtained  what  he  bargained  for, 
so   that   if   the   thing   contracted    for    had    been    dealt 
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in  in  the  market,  a  reference  to  the  market  price 
will  ordinarily  show  what  it  will  cost  to  indemnify 
the   plaintiff  against   loss. 

So  difficult  a  matter,  however,  is  it  to  separate 
the  .  ideas  of  '  *  value ' '  and  ' '  market  value ' '  that  it 
will  be  found  text  writers  and  the  Courts  have  fre- 
quently used  these  terms  as  interchangeable,  and  both 
as  being  the  equivalents  of  '< actual  value,"  ''salable 
value,"  and  in  proper  cases  ''rental  value."  Mr. 
Sutherland,  in  his  work  on  Damages,  Vol.  III.,  Sec. 
864,  says:  "The  difference  between  the  'rent  to  be 
paid  and  the  actual  value  of  the  premises  at  the 
time'  of  the  lessor's  breach,  'is  the  natural  and 
approximate  damage'  sustained  by  the  lessee,  and 
'this  is  ordinarily  measured  by  the  amount  the  lessee 
would  be  compelled  to  pay  for  other  premises, 
equally   well   adapted   to   his   business.'" 

Mr.  Sedgwick,  when  he  comes  to  deal  specifically 
with  the  loss  resulting  from  a  breach  of  a  cove- 
nant to  convey,  says  "the  general  rule  in  this  class 
of  cases  is  the  difference  between  the  contract  price 
and  the  market  value  of  the  land  when  the  contract 
should  have  been  performed"  (Vol.  III.,  Sec.  1018), 
while,  in  speaking  of  the  action  of  the  disappointed 
lessee,  who  wrongfully  fails  of  his  contract,  he  says 
the  standard  of  value  is  the  "rental  value"  of  the 
leasehold,  although  he  has  just  said,  the  same  prin- 
ciple— so  far  as  the  measure  of  damages  is  con- 
cerned— underlies  these  two  actions.  Vol.  III.,  Sec. 
1022.       It   will   also   be   found    that    this    author   em- 
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bodies  in  his  text  a  number  of  cases  from  the 
Courts  of  last  resort  in  this  country  and  two  from 
the  Queen's  Bench  in  England,  in  which  these  va- 
rious terms  are  used  as  if  they  meant  one  and  the 
same  thing.  See,  also,  Telfn^r  v.  Huss^  145  U.  S., 
522. 

AVhile  it  is  thus  seen  the  terms  <'vahie,"  "mar- 
ket vahie,"  and  <' rental  value"  have  been  used 
somewhat  indiscriminately,  yet  we  think  there  is  a 
distinction  between  them,  at  least  in  cases  where 
the  matters  or  things  contracted  for  have  not  been 
bouo:ht  and  sold  in  the  market  so  as  to  have  estab- 
lished  a  <*  market  value."  With  regard  to  those 
subjects  of  contract  which  are  freely  dealt  in,  and 
which  command  ready  buyers  in  the  marts  of  trade, 
there  is  usually  no  harm  done  in  referring  to  the 
market  to  fix  the  standard  of  value;  but  even 
in  such  cases  this  is  not  the  final  or  *' conclusive 
test  of  value."  1  Sedg.,  Sec.  245.  But  where  the 
article  or  thing  in  question  is  so  unusual  in  its  char- 
acter as  that  there  is  little  or  no  demand  for  it, 
its  value  must  be  ascertained  in  some  other  way, 
and  from  such  elements  as  are  attainable  (1  Sedg., 
Sec.  495);  in  such  cases  it  is  evident  that  to  refer 
to  the  market  as  the  sole  standard  of  value  may 
work  serious  injury  to  the  party  complainant.  In  the 
case  at  bar  it  is  shown  that  the  house  which  the 
defendant,  Noel,  intended  to  build  for  the  use  of 
complainants  was  one  of  unprecedented  proportions 
for   the   citv   of    Nashville,    which    no   one    save   com- 
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plainant  was  likely  to  make  serviceable  in  his  trade. 
In  view  of  these  conditions,  it  is  apparent  the  Chan- 
cellor did  place  an  unwarranted  limitation  on  his 
order  of  reference,  when  he  directed  the  Clerk  and 
Master  to  ascertain  the  difference  between  the  con- 
tract price  and  the  ^tnarket  value  of  this  leasehold. 
Instead  of  this,  he  should  have  adjudged  the  measure 
of  damages  to  be  the  difference  between  the  price 
named  in  the  lease  and  the  valuer  or  the  rental 
vahie^  of  the  term.  But,  conceding  this  error  in  the 
decree  of  reference^  yet  complainant  is  not  entitled 
to  a  reversal,  because  we  find  from  the  facts  set 
out  in  the  opinion  of  the  Court  of  Chancery  Ap- 
peals that  no  injury  resulted  to  him  from  this  lim- 
itation, as  in  his  testimony  he  presented  every  con- 
stituent or  element  of  value,  and  had  the  full  ben- 
efit of  it,  both  in  the  Chancery  Court  and  the  Court 
of  Chancery  Appeals.  Other  assignments  of  error 
have   been   disposed   of   finally. 

The   result   is   there   is   no   reversible  error  and  the 
decree   is   affirmed.       Defendant   will    pay   all   costs. 
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SoFGE   if'.  Supreme  Lodge  Knights  of  Honob. 

{Nashville.      March   23,    1897.) 

1.  Knights  of  Honor.     Rights  of  l^ii^ciary  xuider  benefit  certiJUxUe. 

A  beneficiary  named  in  a  benefit  certificate  of  the  Knights  of 
Honor,  has  not  such  vested  interest  therein  as  will  prevent  the 
member  from  changing  the  beneficiary,  and  surrendering  the 
certificate  for  a  new  one,  when  the  certificate  itself  and  the 
rules  of  the  order  reserve  to  the  member  the  ultimate  right  to 
cancel  and  dispose  of  the  certificate.     (Postj  pp.  447-453.) 

Cases  cited  and  approved:  Handwerker  v.  Diermeyer,  96  Tenn., 
619;  Life  Association  v.  Winn,  06  Tenn.,  226;  Catholic  Knights 
1?.  Kuhn,  91  Tenn.,  214;  Tennessee  Lodge  v,  Ladd,  5  Lea,  719; 
123  N.  Y.,  85. 

2.  Same.    Reasons  for  changitig  ben^ftdary  in  cerUfi<xUe» 

The  insufficiency  of  the  reasons  inducing  a  member  of  the  Knights 
of  Honor  to  change  the  beneficiary  in  a  benefit  certificate  from 
his  wife  to  his  children  by  a  former  wife,  does  not  affect  the  valid- 
ity of  the  change,  where  the  power  of  revocation  and  change 
is  reserved  in  the  certificate  itself,  and  authorized  by  the  rules 
of  the  order,  and  the  first  beneficiary  has,  therefore,  no  vested 
interest.     (PosU  p.  453.) 


FROM    DAVIDSON. 


Appeal   from   Chancery  Court  of  Davidson  County. 
H.    H.    Cook,    Ch. 

Edwin   A.    Price   for   Sofge. 

Bryan  &  Cartwright  for  Defendants. 
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McAlister,  J.  The  struggle  in  this  case  is  be- 
tween adverse  claimants  to  a  fund  of  $2,000,  pro- 
ceeds of  a  benefit  certificate  in  the  Knights  of 
Honor.  The  contest  is  between  the  widow  and  chil- 
dren, respectively,  of  Louis  Lopp,  deceased,  who  was  , 
a  member  of  Vanderbilt  Lodge,  Knights  of  Honor, 
and  died  in  good  standing,  February  13,  1895.  In 
1892,  Louis  Lopp,  being  then  a  widower,  with  chil- 
dren by  a  former  wdfe,  intermarried  with  the  de- 
fendant. At  this  time  he  was  a  member  of  the 
Knights  of  Honor,  carrying  a  benefit  certificate  on 
his  life  in  the  order.  Prior  to  his  marriage  with 
his  second  wife,  they  entered  into  a  marriage  con- 
tract, whereby  he  released  all  his  marital  rights  to 
any  property  she  then  had,  or  might  thereafter  ac- 
quire. Soon  after  the  marriage,  Mr.  Lopp  canceled 
his  certificate,  then  outstanding  in  the  order,  and 
caused  another  certificate  to  be  issued,  payable  to 
his  wife,  which  was  delivered  to  her  and  kept  by 
her  until  these  proceedings  were  commenced.  This 
certificate  was  dated  December  6,  1892.  Thereafter, 
for  reasons  best  known  to  himself,  Mr.  Lopp  caused 
the  cancellation  of  the  benefit  certificate  to  his  wife, 
and  the  issuance  of  another,  payable  to  his  children 
by  his  former  wife.  It  appears  that  certificates 
issued  by  the  order  at  this  time,  and  the  one  issued 
payable  to  Mrs.  Lopp,  contained  the  following:  '^  Pro- 
vided that  this  certificate  shall  not  have  been  sur- 
rendered by  said  member,  or  canceled  at  his  re- 
quest,   and     another    certificate    issued    in    accordance 
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with  the  laws  of  the  order."  Art.  9,  Sec.  2,  of 
the  by-laws,  provides:  **If  the  benefit  certificate  of 
a  member  be  lost  or  l^eyond  his  control,  the  mem- 
ber may,  in  writing,  surrender  all  claim  thereunder, 
and  direct  that  a  new  certificate  be  issued  to  him, 
payable  to  the  same  or  other  beneficiary,  in  accord- 
ance with  the  laws  of  the  Order,  upon  making  affi- 
davit to  the  fact,  and  paying  a  fee  of  fifty  cents, 
to  be  forwarded  by  the  reporter  with  the  affidavit 
to  the  Supreme  Reporter.  The  issuing  of  such  new 
benefit  certificate  shall  cancel  and  render  null  and 
void  any  and  all  previous  certificates  to  such  mem- 
ber. ' ' 

The  Court  of  Chancery  Appeals  found  that  ''Mr. 
Lopp,  in  securing  a  change  of  his  benefit  certificate 
from  his  wife  to  his  children  by  his  former  wife, 
proceeded  under  said  section  by  making  an  affidavit, 
as  required  thereby.  This  affidavit  was  sworn  to 
February  1,  1894,  before  a  Notary  Public.  Therein, 
among  other  things,  after  designating  his  children  to 
whom  he  desired  his  insurance  to  be  paid,  he  stated 
as  the  reason  why  he  could  not  surrender  the  cer- 
tificate then  outstanding,  that  it  was  held  by  his 
wife,  who  declined  to  surrender  it."  Affiant  then 
stated  that  ''he,  therefore,  hereby  surrenders  all 
rights,  benefits,  and  interests  in  and  to  benefit  cer- 
tificate dated  December  6,  1892,  and  requests  the 
officers  of  the  Supreme  Lodge  to  issue  to  him  an- 
other one,  as  hereinbefore  stated."  The  Court  of 
Chancery     Appeals     further    found   that    the    children 
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had  no  part  or  instrumentality  in  securing  this  ben- 
efit certificate,  but  that  Mr.  Lopp  kept  the  fact  of 
his  change  of  benefit  certificate  from  his  wife,  nor 
did  any  oflicers  of  the  order  notify  her  of  the 
change.  The  Court  of  Chancery  Appeals,  affirming 
the  decree  of  the  Chancellor,  held  ,that  Mrs.  Lopp 
had  no  vested  interest  in  the  benefit  certificate  issued 
payable  to  her;  that  it  had  been  legally  canceled 
in  conformity  to  the  constitution  and  laws  of  the 
Supreme  Lodge,  Knights  of  Honor,  bj^  the  subse- 
quent i>suance  of  the  certificate  payable  to  the  chil- 
dren of  Louis  Lopp,  and  that  these  children  were 
entitled   to   the   fund. 

Mrs.  Lopp  has  appealed  to  this  Court,  and  as- 
signed errors:  First,  the  rules  and  by-laws  of  the 
order  are  made  for  the  protection  of  the  order  only, 
and  are  not  invoked  by  the  order  in  this  case,  be- 
cause, it  having  paid  the  inoney  into  Court,  is  com- 
pletely discharged  from  all  liability  to  any  beneficiary. 
Second,  while  Mrs.  Lopp  could  only  acquire  a  con- 
tiifgent  interest  during  the  life  of  her  husband,  as 
against  the  lodge,  she  did  acquire  such  an  interest 
as  against  him,  or  those  claiming  under  him,  by 
the  delivery  and  acceptance  of  the  certifiate  made 
payable  to  her,  as  that  she  could  not  be  deprived 
of  it,  by  any  subsequent  action  of  Mr.  Lopp  in 
having  a  new  certificate  issued,  and  changing  the 
beneficiaries.  It  is  insisted  that  this  was  a  gift  to 
her  of  just  such  interest  as  she  could  then  acquire, 
and    which    would    ripen    into   a    complete    vested   in- 
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terest  at  his  death;  that  having  made  a  completed 
executed  gift  of  whatever  interest  he  possessed,  and 
having  exercised  his  power  of  appointment,  he  could 
not,  as  against  his  donee  and  appointee,  revoke  the 
gift,  and  re-exercise  the  same  power  in  favor  of  an- 
other party.  Counsel  cite  the  case  of  Tenne^ee  Lodge 
V.  Ladd^  5  Lea,  719,  as  expressly  recognizing  the 
principle  that  a  member  has  an  interest  which  he 
can  pass  by  a  valid  executed  contract,  or  by  deliv- 
ery  of   the   policy   as   a   gift. 

The  questoin  sought  to  be  made  in  this  assign- 
ment of  error  has  frequently  been  before  this  Court, 
and  as  uniformly  resolved  against  the  contention  of 
appellant.  The  principle  so  well  settled  is  that  the 
beneficiary  of  such  a  certificate  has  no  vested  in- 
terest  in  the  same  so  long  as  the  certificate  itself, 
as  well  as  the  rules  of  the  order,  reserve  to  the 
assured  the  ultimate  right* of  cancellation  and  dispo- 
sition of  the  certificate.  In  the  case  of  Ilandwerher 
V.  Dierm4>yer^  96  Tenn.,  619,  we  said,  viz.:  ''Under 
the  rules  and  by-laws  of  the  Knights  of  Honor,  a^y 
member  of  the  order  has  a  right  to  change  the 
beneficiary  in  his  certificate,  and  so  long  as  he  lives 
the  said  certificate  is  within  his  absolute  power  of 
disposition."  In  the  case  of  Life  AHHociation  v. 
Win))^  96  Tenn.,  226,  it  was  said,  viz.:  *'ln  an 
ordinary  life  policy,  where  the  beneficiary  is  some 
other  than  the  assured,  and  no  control  over  the 
policy  is  reserved  to  him  by  its  terms,  the  law  is 
that    the     interest     of     the    beneficiary    vests    at    the 
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time  the  contract  of  insurance  is  complete,  and  can- 
not be  affected  by  subsequent  acts,  etc.,  of  the 
assured.  .  .  .  But  the  policy  sued  on  in  this 
action  is  not  one  that,  upon  its  issuance,  passed 
beyond  the  control  of  the  assured.  On  the  con- 
trary, the  first  of  the  conditions,  which  are  set  out 
on  the  back  of  the  policy,  and  by  its  terms  made 
part  thereof,  is  as  follows:  ''The  member,  or  in- 
sured,  may,  upon  the  approval  of  the  president, 
change  the  beneficiary  herein  named,  by  surrender- 
ing this  policy  and  designating  another  beneficiary 
having  a  lawfully  insurable  interest  in  the  life  of 
the  insured;  in  which  event  the  within  named  ben- 
eficiary shall  have  no  claim  upon,  or  be  entitled  to 
receive  anything  whatever  from,  the  association." 
Under  such  a  policy,  the  beneficiary  acquires  no 
vested  interest  until  the  death  of  the  assured  occurs. 
Until  this  event  takes  place,  owing  to  the  right  of 
revocation,  which  is  by  the  condition  reserved  to 
the  assured,  the  beneficiary  has  a  mere  expectancy, 
depending  upon  the  will  and  act  of  the  assured. 
And  this  expectancy  does  not  rise  to  the  dignity  of 
a  property  right."  Catholic  Knights  v.  Kuhn,  91 
Tenn.,    214. 

We  do  not  overlook  the  point  pressed  in  argu- 
ment that  the  rules  and  by-laws  of  the  order  are 
made  for  its  protection,  and  that  no  issue  is  made 
in  this  case  with  the  order,  but  that  it  has  paid 
the  money  into  Court  and  retired  from  the  contest. 
While    this    is    true,    the    respective    rights    of    these 
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claimants  must  be  determined  by  a  consideration  of 
the  power  reserved  to  the  assured,  under  the  rules 
and  by-laws  of  the  order,  to  deal  with  the  benefit 
certificate  issued  upon  his  life.  These  rules  and  by- 
laws of  the  order  are  imported  into  the  contract  of 
insurance,  and  Mrs.  Lopp,  accepting  the  benefit  cer- 
tificate, was  fixed  with  constructive  notice  of  the 
power  of  revocation  and  cancellatidn  reserved  to  the 
assured.  So  long  as  the  power  of  revocation  re- 
mains in  the  assured,  Mrs.  Lopp  had  no  vested  in- 
terest in  the  certificate  but  a  bare  expectancy,  de- 
pending upon  the  will  and  act  of  the  assured.  As 
said  by  the  Court  of  Appeals  of  New  York,  in 
Smith  V.  K  B,  Society,  123  N.  Y.,  85,  viz.: 
' '  Where  the  right  of  the  payee  has  no  other  foun- 
dation than  the  bare  intent  of  the  assured,  revoca- 
ble at  any  moment,  there  can  l)e  no  vested  interest 
in  the  named  beneficiary  any  more  than  in  the  leg- 
atee of  a  will  before  it  takes  effect.  In  such  a  case, 
the  designation  of  the  beneficiary  is  in  the  nature 
of  an  inchoate  or  unexecuted  gift,  revocable  at  any 
moment  by  the  donor,  and  remaining  wholly  under 
his  control." 

As  stated  by  the  Court  of  Chancery  Appeals, 
'*in  orders  of  the  kind  here,  who  shall  be  the  ben- 
eficiaries of  its  meml>ers,  under  certificates  of  insur- 
ance issued  by  them,  are,  in  the  absence  of  a  stat- 
ute, determined  by  their  laws,  so  long  as  they  do 
not  violate  some  public  policy  of  the  State.  When, 
therefore,   a   benefit   certificate,   issued  by   an   order  of 
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this  character,  is  called  in  or  canceled  in  conformity 
to  its  laws,  it  ceases  to  have  any  legal  existence, 
and  the  substituted  certificate  can  alone  be  recog- 
nized. It  follows  that  the  holders  of  the  substituted 
certificate  are  entitled  to  this  fund  to  the  exclusion 
of  Mrs.  Lopp,  whose  certificate  was  canceled  and 
annulled.'' 

It  is  wholly  immaterial  to  inquire  why  Mrs. 
Lopp's  certificate  was  canceled,  whether  upon  suffi- 
cient or  insufficient  reasons.  So  long  as  she  had  no 
vested  interest  in  it,  these  considerations  are  wholly 
apart   from   the   real   controversy   in   this  case. 

Affirmed. 
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Brown   v,    Watkins. 

{JVashviUe.     April   4,    1897,) 

1.  Adverse  Pobsessioi?.     Gives  only  possessory  right  to  land^  when. 

Seventeen  years'  adverse  possession  of  land,  under  a  parol  gift, 
vests  the  possessor,  not  with  a  title,  but  with  a  mere  posses- 
sory right,  which  is  lost  by  a  surrender  or  abandonment  of 
the  possession  to  the  true  owner  by  the  possessor  or  his  heirs, 
although  the  latter  may  be  minors.     {PosU  pp*  455-459.) 

Cases  cited  and  approved:  Marr  v.  Gilliam,  1  Cold.,  489;  Crutsin- 
ger  V,  Catron,  10  Hum.,  26. 

2.  Possession.     ConstrtLctive,  with  true  owner. 

The  constructive  possession  of  land  goes  with  the  title.  Where, 
therefore,  a  possessor,  after  acquiring  a  possessory  right, 
abandons  the  possession,  the  constructive  possession  does  not 
remain  with  him  ov  his  heirs,  but  reverts  to  the  owner  of  the 
title.     {PosU  PP-  459,  460,) 

3.  Tenancy  by  Curtesy.    Possessory  right. 

Tenancy  by  curtesy  does  not  attach  to  the  wife's  mere  posses- 
sory right  to  land.     {Post,  p,  460.) 


FROM     MAURY. 


Appeal   from    Chancery   Court    of    Maury    County. 
A.    J,    Abernathy,    Ch. 

Granbery    &     Marks    and    E.    H.    Hatcher    for 
Brown. 
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W.  S.  FLEMING  and  G.  T.  Hughes  &  Son  for 
Watkins. 

McAlister,  J.  This  bill  was  filed  in  the  Chan- 
cery Court  of  Maury  County  by  D.  M.  Brown, 
next  friend  to  his  minor  son,  James  Hugh  Brown^ 
to  assert  title  to  a  tract  of  land  known  as  the 
Webb  place,  comprising  360  acres.  The  bill  charges 
that  on  or  about  December  16,  1873,  F.  H.  Wat- 
kins,  the  grandfather  of  complainant,  James  Hugh, 
gave  by  parol  to  complainant^ s  mother,  Mrs.  Alice 
G.  Brown,  wife  of  D.  M.  Brown  and  daughter  of 
the  said  Watkins,  the  land  in  controversy;  that  com- 
plainant's mother  and  father  went  at  once  into  the 
possession  of  said  land,  the  father  holding  simply 
in  right  of  his  wife,  and  remained  in  continuous 
adverse  possession  until  September  22,  1890,  when 
complainant's  mother  died,  leaving  him  her  only 
heir;  that  D.  M.  Brown  and  complainant  tempora- 
rily vacated  said"  farm  after  his  mother's  death,  but 
that  complainant  has  never  abandoned  or  surrendered 
his   right,    title,    or   claim    thereto. 

Complainant  alleges  that  his  .mother,  for  a  period  ' 
of  seventeen  years,  remained  in  adverse  possession 
of  said  farm,  paying  taxes  on  the  same,  and  that 
his  father,  the  said  D.  M.  Brown,  remained  in  the 
occupancy  thereof  for  a  year  after  the  death  of 
complainant's  mother,  and  so  he  alleges  that,  b}- 
virtue  of  said  parol  gift  from  F.  H.  Watkins,  as 
well  as  by  the  adverse  possession  of  said  farm  for 
said   period   of   time,   complainant's  mother   acquired  a 
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title,  right,  equity,  and  ownership  in  .  and  to  said 
farm,  which  descended  to  complainant  as  her  sole 
heir,    and   which   cannot   now   be   distnrbed. 

Answers  were  filed  by  the  executors  of  Watkins 
in  which  it  is  averred  that  shortly  after  the  death 
of  Mrs.  Alice  G.  Brown,  mother  of  complainant, 
the  said  F.  H.  Watkins  wrote  a  note  to  D.  M. 
Brown  telling  him  he  might  occupy  the  place  dur- 
ing the  year  1891,  rent  free,  inasmuch  as  be  had 
planted  some  of  his  crop,  provided  he  did  not  sub- 
let, and  also  proposing  to  claim  no  back  rents  from 
him  provided  he  made  no  claims  for  repairs;  that 
on  the  fourth  of  October,  1890,  D.  M.  Brown  an- 
swered accepting  the  offer  to  use  and  control  the 
said  Webb  place  for  the  year  1891,  rent  free;  that 
under  this  agreement  D.  M.  Brown,  the  father,  re- 
mained there  during  1891  and  afterwards  surrendered 
possession.  He  and  his  son,  James  Hugh,  volun- 
tarily left  the  premises  in  January,  1892,  and  at 
that  date  the  said  F.  H.  Watkins,  the  grandfather, 
took  possession  for  himself,  and  remained  in  posses- 
sion until  September,  1895,  when  he  died;  that^  by 
his  will,  the  said  F.  H.  Watkins  devised  this  land 
to  his  executors,  who  immediately  took  possession; 
that,  a  few  days  after  the  death  of  F.  H.  Watkins, 
the  hired  man  who  occupied  the  dwelling  left,  and 
D.  F.  Watkins,  one  of  the  executors,  securely  fas- 
tened the  house,  gates,  etc.,  and  fences  inclosed  the 
entire  premises;  that  he  so  left  the  premises  od 
Saturday,     October     5,     and     returned     the    following 
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Thursday  to  look  after  the  stock  and  premises,  when 
he  found  that  D.  M.  Brown  and  James  Hugh  Brown 
had,  by  forcing  an  entrance,  gotten  into  the  kitchen 
and  outhouse.  Defendants,  however,  claim  that  they 
still  maintained  their  possession.  Complainant  filed 
an  amended  bill,  in  which  he  insists  that  although 
F.  H.  Watkins  and  defendants  had  the  actual  pos- 
session, as  a  matter  of  law  the  constructive  pos- 
session was  with  him,  and  that,  by  twenty  years'  pre- 
scription, complainant  has  the  fee;  ^  that  D.  M.  Brown 
did  not  claim  tenancy  by  the  curtesy,  and  that  com- 
plainant has  never  surrendered  his  rights.  Proof  was 
taken  and  a  jury  demanded  to  try  certain  issues  of 
fact.  The  Court  finally  struck  out  all  the  issueid  as 
immaterial  and  dismissed  the  bill  for  want  of  equity. 
The  facts,  when  laid  in  a'  narrow  compass,  are 
that,  in  1873,  F.  H.  Watkins  granted  by  parol  gift 
a   tract  of    land    to    a    married    daughter.       She    and 

* 

her  husband  remained  in  continuous  possession  until 
September  22,  1890,  when  the  wife  died,  leaving 
the  husband  in  possession.  In  1892  the  husband, 
with  her  son,  this  complainant,  voluntarily  vacated 
the  premises.  The  father-in-law  and  grantor  re-en- 
tered and  held  possession  without  objection  until  his 
death,  in  1895,  and  thereupon,  complainant,  the  mi- 
nor, and  his  father  went  upon  the  premises,  and, 
gaining  an  entrance  to  an  outhouse  and  kitchen, 
claim  possession  and  seek  by  their  bill  to  enjoin  the 
executors  of  F.  H.  Watkins,  deceased,  against  coming 
on  the   premises. 
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The  claim  now  made  by  the  minor  is  that,  while 
he  had  no  actual  possession  after  the  death  of  his 
mother,  in  contemplation  of  law,  he  was  in  the  con- 
structive possession,  and  that  adding  his  constructive 
possession  to  the  seventeen  years  his  mother  was  in 
actual  possession,  made  a  title  by  twenty  years^ 
prescription,    which   presumes   a   deed   or   grant. 

It  is  also  claimed,  on  behalf  of  the  minor,  that 
his  mother's  adverse  possession  for  over  seven  years 
was  cast  by  descent  upon  him,  and  that  he  could 
neither  abandon  it  nor  be  deprived  of  it.  We  are 
of  opinion  this  contention  is  unsound,  and  that  the 
decree  of  the  Chancellor  was  correct.  The  complain- 
ant can  assert  no  higher  title  to  this  land  than  that 
possessed  by  his  mother.  Mrs.  Brown  only  had  a 
possessory  right  under  the  second  section  of  the  Act 
of  1819.  She  had  no  color  of  title  whatever,  and 
the  moment  the  possession  was  lost,  the  true  owner 
was  enabled  to  assert  title.  The  record  shows  that, 
upon  the  death  of  Mrs.  Brown,  after  being  in  ad- 
verse possession  for  seventeen  years,  the  possession 
was  abandoned  by  complainant  and  his  father,  and 
the  parol  gift  was  disaffirmed  by  the  grantor,  who 
resumed   possession. 

In  the  case  of  dnxtsinger  v.  Catron^  10  Hum., 
26,  Judge  Turley,  in  speaking  of  possession  under 
the  second  section  of  the  Act  of  1819,  says:  '*lt 
constitutes  a  mere  defense  against  a  possessory  ac- 
tion, which  is  lost  the  moment  possession  is  aban- 
doned.      No   title   is   acquired   to    land    so    held   but  a 
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mere  right  of  possession,  which  is  not  alienable  or 
descendible,  and  not  liable  to  payment  of  debts,  be- 
cause  of   no   estate  or   interest   in   the   lands. '^ 

The  case  of  Marr  v.  Gilliam,  1  Cold.,  489,  is 
cited  by  counsel  for  complainant  as  modifying  the 
doctrine  of  the  former  case,  and  holding  that  such 
a  right  is  alienable  and  descendible.  Judge  Wright, 
in  commenting  upon  the  language  of  Judge  Turley, 
says:  ^<The  meaning  of  which,  as  we  take  it,-  is 
that  if  the  possession  be  lost  or  abandoned,  it  cannot 
be  acquired  against  the  rightful  owner  either  by  the 
tenant  himself,  or  his  heir  or  purchaser  under  him, 
such   a   possession   b^ing  a   mere   matter   of  defense.  ^^ 

It  is  true  that  Judge  Wright  states  that  such  a 
right  might  be  transmitted  by  devise,  descent,  or 
voluntary  transfer  when  the  possession  is  continued 
without  interruption  in  the  devisee  or  heir,  and  may 
be  used,  when  not  abandoned,  in  an  action  of  de- 
fense against  the  owner.  It  is  in  this  sense  that 
Judge  Wright  speaks  of  such  possessory  right  being 
alienable  or  descendible.  The  record  in  this  case 
shows  there  was  no  adverse  possession  by  the  minor 
or  his  father,  D.  M.  Brown,  after  the  death  of 
Mrs.    Alice   G.    Brown. 

But  it  is  argued  that  complainant,  upon  the  death 
of  his  mother,  was  vested  with  the  constructive  pos- 
session of  the  land,  and  that  his  constructive  pos- 
session, added  to  the  actual  adverse  possession  of 
his  mother  for  seventeen  years,  has  matured  into  a 
title   by   prescription,    which    presumes    a   deed.       But 
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it  is  a  sufficient  answer  to  this  proposition  to  say 
that  constructive  possession  is  always  dependent  upon 
title.  Neither  complainant  nor  his  mother  ever  hav- 
ing had  any  color  of  title  to  this  land,  there  can 
be  no  constructive  possession.  The  fact  that  com- 
plainant was  a  minor  cannot  alter  the  rule.  The 
minor  was  never  in  actual  possession,  and  he  cannot 
complain  of  being  deprived  of  a  right  to  which  he 
was   never   entitled. 

The  cases  cited  by  counsel  arising  under  the  home- 
stead law  furnish  no  analogy  for  the  determination 
of  the  present  question,  since  the  rights  of  a  minor 
in  a  homestead  are  regulated  by  express  provisions 
of   our   Constitution   and   statutes. 

It  has  also  been  suggested  in  argument  that  D. 
M.  Brown,  father  of  complainant,  was  entitled  to  a 
life  estate  or  a  tenancy  by  the  curtesy  in  this  land, 
and  that  the  possession  of  the  minor  would  be  merely 
postponed  until  the  death  of  the  husband,  and  in 
the  meantime  the  limitation  would  not  run  against 
the  minor  or  remainderman.  We  do  not  think  this 
is  such  an  estate  as  would  have  entitled  the  husband 
to  a  tenancy  by  the  curtesy.  It  is  true  it  has  been 
held  by  this  Court  that  the  husband  may  be  enti- 
tled to  a  tenancy  by  the  curtesy  in  an  equitable 
estate  belonging  to  his  wife,  but  a  mere  possessory 
right  which  the  wife  might  use  as  a  defense  to 
maintain  possession,  is  in  no  sense  an  estate  either 
legal   or   equitable. 

Affirmed. 
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Phcenix   Irow   Works   Co.    v.    Rhea. 

{Nashville,     April    4,    1897.) 

Skt-off.     By  surety  for  breach  of  warranty  made  with  principal. 

A  surety  sued  alone  upon  a  note  without  joining  his  principal, 
cannot  set  off  or  recoup  a  claim  for  damages  for  breach  of  a 
warranty,  made  by  the  payee  with  the  principal,  without  the 
consent  of  the  latter. 

Code  construed:  J  4641  (S.);  J  3630  (M.  A  V.);  {2920  (T.  &  S.>. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of   Davidson  County 
T.    H.    Malone,    Ch. 

N.    D   Malone   for   Iron    Co. 

J.  C.  Bradford  and  Vertrees  &  Vertrees  for 
Rhea. 

McAlistsr,  J.  This  bill  was  filed  in  the  Chan- 
cery Court  of  Davidson  County  against  the  defend- 
ants, Isaac  T.  Rhea  and  Thomas  W.  Wrenne,  as 
sureties  on  three  promissory  notes,  executed  by  the 
Savannah  Street  Railway  and  payable  to  complainant, 
the  Phoenix  Iron  Works  Company.  The  railroad 
company,    as    principal,    was    not    sued,    but    the    suit 


462  NASHVILLE : 


Phcenix  Iron  Works  Co.  t\  Rhea. 


is  alone  against  the  sureties.  The  railroad  cooapany 
was  engaged  in  operating  a  system  of  electric  rail- 
way in  Savannah,  Ga.,  and  complainant,  the  Phoenix 
Iron  Company,  sold  to  the  street  railway  company 
a  steam  plant,  consisting  of  steam  engines,  boilers, 
and  other  appliances.  The  notes  in  suit  were  exe- 
cuted and  delivered  to  complainant,  the  said  iron 
company,  by  the  street  railway  company,  in  pay- 
ment of   the   steam    plant. 

The  sureties  resist  the  payment  of  said  notes  upon 
the  ground  that  the  Phoenix  Iron  Works  Company 
breached  the  guaranties  of  its  written  contract  with 
the  street  railway  company  in  respect  to  the  fuel 
economy  and  efficiency  of  said  steam  plant.  It  was 
insisted  that  the  fuel  economy  of  the  engines  was 
not  as  guaranteed,  but  far  below  such  guaranty, 
and  that,  in  consequence,  the  railway  suffered  great 
loss  and  damage;  that  the  construction  of  the  fur- 
naces of  the  said  steam  plant  was  defective  in  this: 
That  the  side  walls  were  too  close  to  the  boilers 
and  conti'acted  the  heating  surfaces  in  them;  that, 
on  account  of  the  inferior  and  defective  material  and 
workmanship  of  said  engines,  they  are  inefficient  and 
practically  worthless,  and  require  expensive  overhaul- 
ing; that  the  consideration  of  said  notes  has  failed, 
and  that  the  railway  has  suffered  losses  in  conse- 
quence thereof  to  an  amount  in  excess  of  the  notes, 
A  jury  was  demanded  by  defendants,  and  certain 
issues  of  fact  were  submitted  by  both  parties.  The 
issues   submitted   by   defendants   were,    viz.: 
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1.  Whether  the  engines  and  steam  plant  were,  in 
fact,  of  the  quality,  goodness,  and  efficiency,  as 
guaranteed    by   the  complainant. 

2.  Whether  they  were-,  in  goodness,  quality,  and 
efficiency,  fit  for  the  uses  for  which  they  were  sold 
to  the  purchaser,  the  Savannah  Street  Railway  Com- 
pany. 

3.  Was  the  original  erection  and  setting  up  of 
the  plant,  boilers,  and  engines  in  the  power  station 
of  the  said  street  railway  company  at  Savannah 
faulty   and   defective;   if   so,    in   what   respect? 

4.  Whether  all  the  guaranties,  agreements,  and 
covenants  set  out  and  specified  in  the  contract  with 
respect  to  the  steam  plant  described  therein  were 
complied  with,  performed,  and  fulfilled;  and,  if  not, 
in   what   particular  ? 

5.  What  losses  or  damages  were  suffered  by  the 
Savannah  Street  Railway  Company  in  consequence  of 
the  defects  in  the  plant,  due  to  the  faulty  construc- 
tion thereof,  to  the  failure  of  the  warranties  in  the 
services  of  the  engine,  in  respect  to  the  material, 
workmanship,  and  fuel  economy,  and  to  the  unfitness 
of  the  plant  for  the  uses  and  purposes  for  which 
it   was   purchased    by   said   street  railroad   company. 

The  complainant,  the  Phc^nix  Iron  Works  Co., 
in  turn,  submitted  five  issues  of  fact  for  the  deter- 
mination  of   the   jury,    to   wit: 

1.  Did  not  complainant  supply  the  parts  of  ma- 
chinery  which    defendants   claim   were   defective? 

2.  Has    there    been    a    settlement   of    all   damages 
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claimed    by    defendants    on    account  of   defective   ma- 
chinery  or   workmanship  ? 

3.  Was  the,  steam  plant  erected  according  to 
plans  and  specifications,  and  approved  by  the  offi- 
cers and  agents  of  the  Savannah  Street  Railway 
Company  ? 

4.  Was  the  steam  plant  erected  under  the  per- 
sonal supervision  of  the  agent  and  manager  of  the 
street   railroad   company  ? 

5.  Was  the  plant  tested  for  sixty  days  and  ac- 
cepted by  the  defendant's  principal,  the  said  Savan- 
nah Street  Railway  Company,  and  a  settlement  there- 
for  made   as   provided   in   the    written   contract? 

The  jury  were  unable  to  agree  upon  many  of 
the  issues  submitted,  but  they  did  find  that  com- 
plainant had  supplied  all  the  parts  of  the  machinery 
which  the  defendants  claimed  were  defective,  and 
they  found  further  that  the  plant  had  been  tested 
for  sixty  days,  and  accepted  by  defendants'  principal, 
the  Savannah  Street  Railway  Company,  and  a  set- 
tlement made  therefor  as  provided  in  the  written 
contract.  The  Chancellor  was  therefore  of  opinion 
**that  the  contract  was  an  executed  contract,  and 
that  in  a  suit  on  the  notes  the  sureties  cannot  reh'^ 
on  breach  of  warranty,  either  as  a  set-oflf  or  by 
way  of  recoupment.  The  Court  being  further  of 
opinion  that  all  other  issues  submitted  to  the  jury 
were  immaterial,  decreed  in  favor  of  complainant  for 
the   full   amount   of    said   notes   against   the   defendant 
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Defendants    appealed,     and    have    assigned    errors. 
The   Court   of    Chancery   Appeals    affirmed  the   decree 
of   the    Chancellor,    but    based    its    decree    exclusively 
upon  the  ground  that  whe>n  the  surety   is  sued  alone, 
without  joining   his   principal,   he  cannot  avail  himself 
of  warranties   reserved  on  behalf   of   the  principal,  or 
of  the  right  of   recoupment.     The  Court  of  Chancery 
Appeals,   after   full   quotations   from   the   case   of    Gil- 
lespie   V.    Ton^anee^   22   New  York,   concludes  its  opin- 
ion  through   Judge    Neil,    viz.:     ^'As    is    well   said   in 
that    case,     such     damages     constitute    a    counterclaim 
aad    not    a    mere    failure    of    consideration,    and,    not 
being   due   to    the    defendants,    cannot    be   claimed   by 
them.      In   such   a   case,    the    principal    debtor    has   a 
right     of     election     whether     the     damages     shall     be 
claimed    by    way   of    recoupment    in    a    suit    on    the 
note   or   reserved  for  a   cross   action.     The   defendants 
cannot   make   the   election   for  him.     If,   in  such  case, 
the    surety   had   the   right   to   set    up    a    counterclaim, 
and   have   it   allowed,   it  would   bar  any  future  action 
by    the    principal    debtor    for    such    damages,    and    as 
no    balance   could    be   found   in   the  sureties'  favor,   he 
might  then   bar  a    large    claim    in    canceling  a   small 
one.       If    the    right    exists    in    this    case,    it    equally 
exists   if  the   claim   were   but    $100    instead   of   many 
thousand.      And  supposing    the    three    notes    sued   on 
had    different   sureties,    each    of    these    sureties    would 
have    the   same   right  as   the    present    defendants.      If 
they    were   to   set   up    the    same    defense,    how   would 
the     conflicting    claims     be    reconciled  ?      We    entirely 
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concur   in    this    view  of    the    subject,    which     is    well 
sustained   by   the   authorities."" 

But,  independently  of  these  considerations,  we  have 
an  express  statute  on  this  subject,  which  provides, 
viz.:  ^'A  maker  or  surety,  when  sued  alone,  may, 
with  the  consent  of  his  co-maker  or  principal,  avail 
himself,  by  way  of  set-off,  of  any  of  the  foregoing 
debts  or  demands  held  by  such  co-maker  or  principal 
at  the  commencement  of  the  action  and  matured  when 
offered  in  set-off."  Shannon^s  Code,  §4641.  This 
statute  applies  as  well  in  a  Court  of  Equity  as  a 
Court  of  Law,  and,  whatever  may  have  been  the 
rule  prior  to  the  passage  of  the  statute,  it  is  certain 
now  that  a  surety  cannot  avail  himself  of  his  princi- 
pal's defenses,  when  sued  alone,  without  the  consent 
of  the  principal. 

It  is  argued  that  it  is  not  necessary  that  this  con- 
sent should  be  set  up  in  the  answer,  but  that  it 
is  sufficient  if  it  appears  in  the  proof.  If  this  prop- 
osition be  conceded,  the  Court  of  Chancery  Appeals 
found,  as  a  fact,  that  there  is  no  evidence  in  the  rec- 
ord showing  that  these  defendants  have  the  consent 
of    their   principal  debtor    to    appropriate   its  defenses. 

The  decree  of  the  Chancellor  and  of  the  Court  of 
Chancery  Appeals  is  affirmed. 
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{Nashville.      April    3,    1897.) 

1.  Rescission.    Laches. 

A  vendor*s  bill  for  rescission  of  a  sale  on  account  of  the  vendee's 
fraud,  is  properly  dismissed  pn  demurrer,  as  showing  laches  on 
the  part  of  complainant,  where  it  appears  that  he  delayed  suit 
for  three  years  after  discovery  of  the  facts  constituting  the 
alleged  fraud.     {PosU  pp.  470,  471. ) 

Cases  cited  and  approved:  Knuckolls  v.  Lea,  10  Hum.,  576;  Ruohs 
V.  Bank,  94  Tenn.,  73;  93  U.  S.,  62. 

2.  Same.     Barred,  when. 

A  vendor ^s  bill  for  rescission  of  a  sale  on  account  of  the  vendee^s 
fraud,  is  properly  dismissed  on  demurrer,  as  showing  a  claim 
barred  by  the  statute  of  limitations,  where  it  appears  that  suit 
was  brought  after  the  vendee  had  been  in  possession  under 
his  contract  for  seven  years,  and  the  complainant  does  not 
aver  ignorance,  without  his  own  fault,  of  the  alleged  fraud. 
(Post,  pp.  -171-475.) 

Cases  cited  and  approved:  Nicholson  v.  Lauderdale,  3  Hum.,  200; 
Shelby  v.  Shelby,  Cooke,  183;  Peck  v.  Bullard,  2  Hum.,  41; 
Haynie  v.  Hall,  5  Hum.,  290;  22  Wall.,  347;  136  U.  S.,  386. 


FROM     DAVIDSON. 


Appeal  from   Chancery  Court  of   Davidson  County. 
T.    H.    Malone,    Ch. 
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J.    B.    Daniel   and    Addison    Cooper    for    Wood- 
folk. 

James  Oldham,  Spl.  Hill,  and  Chas.   C.  Trabue, 
for   Marley. 

Beard,    J.       The    bill    in    this    cause    alleges    that 
in    1867    the    ancestor    of    complainant    executed    and 
delivered  a  deed   to  the  defendant,   Marlev,   convevin<f 
several  tracts  of  land  lying  in  Lauderdale   and   Obion 
Counties,    in    this   State,    aggregating    11,000    or    12,- 
000    acres,    and    that    at    the    same   time   Marlev  ex- 
ecuted   a   secret   defeasance    to    the   grantor,    in    which 
he  admitted   that   he   held   the   title   in   the  interest  of 
and   for   his   vendor,    subject    to   some   small    compen- 
sation  which    Marley    was   to   have   for   managing   and 
sellinor   these   lands.       The  bill   further  allegres   that   in 
1881    the   original    grantor    died    the   equitable   owner 
of    this    property,     leaving    surviving     him     the    com- 
plainant  and   a   younger   brother   and   sister,   and  that 
soon   thereafter   the   defendant,   Marley,   and  complain- 
ant  entered   into   an   agreement   that   they   would    buy 
out    the    undivided    interest     therein    of     this    young 
brother  '  and   sister   of   complainant,    and    they   did    do 
so;   that   when   the   purchase   was    made    the   deeds  of 
these   vendors   for   their   one-third  each   were   made  to 
defendant,    Marley,    as    it    was    not  deemed   advisable 
for   complainant   to    be  known   in   the  matter.      While 
the    bill    disclaims   all    purpose    on    the   part   of  com- 
plainant  to   deceive  or  defraud   his  brother  and  sister 
in   this   transaction,    it   does   make    the    singular    con- 
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fession  for  one  who  comes  into  equity  for  relief, 
that  the  purpose  of  Marley  (a  purpose  of  which 
complainant  does  not  pretend  ignorance),  in  forming 
this  partnership,  <<was  to  obtain  complainant^ s  aid 
and  influence  in  inducing  his  brother  and  sister  to 
sell,  as  said  Marley  well  knew  complainant  was  the 
oldest  of  the  children,  and  that  the  brother  and  sis- 
ter would  not  sell  their  interest  unless  advised  bv 
him    to    do    so,    and    that    he   did    advise    them.'' 

The  consideration  paid  these  vendors  for  their  in- 
terests, was  about  $1,800  each,  or  $3,600  for  the 
whole.  This  transaction  was  completed  in  1884,  the 
result  of  which  was  that  complainant  was  the  owner  of 
a  two-thirds  interest  in  this  property,  and  Marley  of 
the  other  one-third.  Complainant  further  alleges  that 
in  1888  Marley  came  to  his  home  in  Maury  County,^ 
in  this  State,  and,  representing  that  said  lands  were 
not  worth  more  than  $4,500,  proposed  to  pay  com- 
plainant $3,000  for  his  interest  in  them,  and  that 
complainant,  knowing  nothing  of  their  value,  and 
relying  altogether  on  what  Marley  stated,  accepted 
his  proposition  and  executed  a  deed  for  his  undi- 
vided interest  to  him.  Complainant,  in  his  bill, 
Btates  "he  had  never  seen  all  the  lands."  The  bill 
further  alleges  that,  in  1893,  complainant,  -  for  the 
first  time,  learned  that  his  two-thirds  interest  in 
these  lands  was  worth,  at  the  time  of  his  deed  in 
1888,  the  sum  of  $50,000,  and  that  *'the  real  value 
of  these  lands"  was  purposely  and  designedly  con- 
cealed  from   and   fraudulently   misrepresented   to   com- 
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plainant,  by  Marley,  in  order  that  he  might  make 
his  purchase  at  a  grossly  inadequate  price.  Upon 
those  averments   a   rescission   is  asked. 

0 

To  this  bill  a  demurrer  was  filed,  setting  forth 
several  grounds,  and  among  them  laches,  the  statute 
of  limitations  of  seven  years,  and  a  failure  to  charge 
such  fraudulent  concealment  of  the  cause  of  action 
as  would  prevent  the  statutory  bar.  The  demurrer 
was  sustained,  on  the  grounds  indicated  above,  and 
the  bill  was  dismissed.  On  appeal,  this  decree  of 
the  Chancellor  has  been  affirmed  by  the  Court  of 
Chancery  Appeals.  Errors  are  now  assigned  upon 
this  last  decree.  We  think  the  decrees  of  these 
respective   Courts   are   right   in   all   particulars. 

1.  It  is  well  settled  that,  where  a  vendor  seeks 
to  rescind  for  fraud  upon  the  part  of  the  vendee, 
he  must  act  promptly  upon  the  discovery  of  the 
facts  constituting  the  fraud.  In  Knuckolh  v,  I^m^ 
10  Hum.,  576,  in  a  case  where  a  vendee  asked  to  be 
relieved  from  his  purchase  upon  the  ground  that  his 
vendor  had  concealed  and  misrepresented  the  character 
of  the  property  purchased,  this  Court  declined  to  give 
him  relief,  among  other  grounds,  upon  that  of  laches, 
saying  that  '*  the  complainant  comes  too  late;  he 
should  have  sought  this  remedy  as  soon  as  he  as- 
certained that  it  was  needed  for  the  effectuation  of 
justice  to  himself."  This  rule  is  recognized  again 
by  this  Court  in  Ruofun  v.  Bank\  10  Pick.,  73, 
where  the  case  of  Gryine^  v.  Saiid^rSy  93  U.  S.,  62, 
is   referred   to   approvingly.       In   this   latter   case,    the 
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Supreme  Court  of  the  United  States  said:  '<  Where 
a  party  desires  to  rescind  upon  the  ground  of  mis- 
take or  fraud,  he  must,  on  discovery  of  the  facts, 
at  once  announce  his  purpose  and  adhere  to  it. 
.  Delay  and  vacillation  are  fatal  to  the  right 
which  had  before  subsisted."  In  the  case  at  bar, 
the  complainant  confesses  that  he  became  advised  of 
Marley's  misrepresentation  in  1898,  and  yet,  he  did 
not  file  his  bill  until  July  18,  1896.  This  was  too 
late. 

2.  The  statute  of  limitations  was  equally  fatal  to 
complainant's  claim.  The  bill  shows  a  possession  by 
Marley,  under  his  purchase  from  complainant,  for  a 
period  longer  than  seven  years  prior  to  the  institu- 
tion of  these  proceedings.  This  is  sufficient  to  bar 
recovery,  unless  it  be  that,  by  some  device  of  de- 
fendant, complainant's  cause  of  agtion  w^s  fraud- 
ulently concealed  from  him.  The  misrepresentation, 
which  is  the  gravamen  of  this  bill,  was  as  to  the 
value  of  the  property;  but  the  fraudulent  conduct 
of  defendant,  by  which  his  purchase  was  effectuated, 
is,  of  itself,  no  impediment  to  the  running  of  the 
statute.  It  is  not  the  fraud,  but  its  concealment  by 
the  party  perpetrating  it,  unmixed  with  fault  or  neg- 
ligence on  the  part  of  him  who  complains,  which 
works   this   result. 

In  the  case  at  bar,  no  suggestion  is  made  of 
any  method  adopted  by  defendant  by  which  he  suc- 
ceeded in  concealing  the  true  value  of  the  lands 
from    1888   to    1893.       No    act    of    his    which    tended 
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to  prevent,  during  this  period,  coinplninant  from 
ascertaining  for  himself  whether  he  had  been  imposed 
on  in  this  matter,  is  averred  in  the  bill.  It  is 
,apparent  that  the  value  of  this  property  was  a  fact 
which  could  neither  conceal  itself,  nor  was  it  capable 
of  concealment,  as  against  any  degree  of  diligence 
on  the  part  of  complainant.  He  lived  in  the  county 
of  Maury,  while  the  lands  in  controversy  lie  in  the 
western  part  of  the  State,  easily  accessible  to  him, 
and  no  reason  is  given  why  he  did  not,  or  could 
not  at  an  earlier  day,  inform  himself  of  the  fraud 
of   which   he   now   complains. 

Independent  of  other  objections,  a  bill  so  lacking 
in  essential  averments  cannot  be  maintained.  While 
we  do  not  understand  the  authorities  to  go  to  the 
extent  of  holding  that,  to  stop  the  statute  of  lim- 
itations, concealment  must  exist  in  the  sense  of  the 
fraudulent  party  having  used  positive  or  aflBrmative 
means  to  cover  his  acts,  or  that  a  special  duty  of 
discovery  growing  out  of  some  trust  relation  is  a 
condition  precedent,  they  do  agree  to  the  proposition 
that  the  defrauded  party  must  not  be  guilty  of 
laches  in  ascertaining  the  fraud  complained  of,  and 
that  he  was  not  only  not  informed  of  it,  but  could 
not  have  been  by  his  exercise  of  reasonable  dili- 
gence. In  other  words,  in  claiming  exemption  from 
the  operation  of  the  statute,  he  must  aver  and  show 
that  his  continued  ignorance  of  the  fraud  was  with- 
out  fault   or   negligence   on   his   part. 

It   is   sufficient   to    refer    to    the    following  author- 
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ities  as  illustrating  these  views:  2  Pomeroy's  Eq. 
Sec.  917;  BaiUy  v.  Glaver,  22  Wall.,  347;  Xorris 
V.  Huggin^^  136  U.  S.,  386;  Nicholson  v.  Lauder- 
dale, 3  Hum.,  200;  Shelby  v.  Shelby^  Cooke,  183; 
Peck  V.  Billiard,  2  Hum.,  41;  Haynie  v.  Hall,  6 
Hum.,    290. 

It    follows    that    complaiuants^    bill     was    properly 
dismissed,    and   the   decree   so   ordering   is    affirmed. 
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Mays  v.    Prewett. 

{Nashville.     March    18,    1897.) 

1.  Rescission.     Granted,  when. 

A  transaction,  unconscionable  in  its  nature,  effected  by  false 
and  fraudulent  representations  made  to  a  person  enfeebled  in 
body  and  mind  by  an  incurable  disease,  addicted  to  opium, 
and  harassed  by  gloomy  apprehensions,  though  not  insane, 
will  be  rescinded  at  the  suit  of  the  party  defrauded,  or  his 
heirs  or  representatives. 

Cases  cited:  Hadly  v,  Latimer,  3  Yer.,  537;  Coffee  v,  Ruffim,  4 
Cold.,  514;  Seat  v.  McWhirter,  93  Tenn.,  569;  Gass  \\  Mason, 
4  Sneed,  506;  Craddock  u  Cabiness,  1  Swan,  481;  Parrott  t\ 
Parrott,  1  Heis.,  687;  Kndx  v.  Haralson,  2  Tenn.  Ch.,  336. 


FROM    WILLIAMSON. 


Appeal  from  Chancery  Court  of  Williamson  County. 
Thomas   H.    Malone,    Ch. 

H.    H.    Cook  for   Mays. 

Atha  Thomas  and  Morton  B.  Howell  for  Prewett. 

MgAlister,  J.  The  real  litigation  in  this  case 
is  evolved  from  the  allegations  of  the  cross  bill. 
The  original  bill  was  filed  by  F.  H.  Mays  against 
the  defendants  for  the  foreclosure  of  a  mortgage  on 
certain    personal  property  executed   to   secure  the  pay- 
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ment  of  two  notes — one  for  $600,  and  the  other 
for  $200.  Defendants  answered  the  bill  and  re- 
sisted the  collection  of  the  notes,  and  by  cross  bill 
sought  to  have  said  notes,  with  two  other  notes 
for  $500  each,  surrendered  up  to  be  canceled.  The 
allegations  of  the  cross  bill  are,  that  on  the  eighth 
of  August,  1894,  J.  C.  Prewett  and  wife  conveyed 
to  complainant,  F.  H.  Mays,  a  house  and  lot  in 
the  city  of  Nashville  for  an  expressed  consideration 
of  $1,600;  that,  in  fact,  no  money  was  paid  by 
F.  H.  Mays  for  the  house  and  lot,  but  he  gave 
in  exchange  therefor  certain  live  stock,  farming  im- 
plements, household  and  kitchen  furniture,  valued  at 
$1,600,  and  certain  corn,  hay,  and  oats  at  a  valua- 
tion of  $200.  Complainants  to  the  cross  bill  charge 
that  this  personal  property  so  conveyed  in  exchange 
for  the  house  and  lot  at  a  valuation  of  $1,800  was 
not,  in  fact,  worth  more  than  $930  at  said  date. 
It  is  further  alleged  in  the  cross  bill  that,  on  the 
same  day,  to  wit,  the  eighth  of  August,  1894,  Mays 
leased  to  J.  C.  Prewett  a  farm  in  Williamson  County 
for  a  term  of  three  years,  at  a  yearly  stipulated 
rental  of  $500,  as  evidenced  by  three  promissory 
notes  executed  by  the  said  J.  C.  Prewett  to  F.  H. 
Mays,  payable  in  one,  two,  and  three  years,  and, 
to  secure  the  payment  of  said  rental  notes  at  ma- 
turity, J.  C.  Prewett  executed  a  mortgage  on  all 
the  personal  property  he  had  received  from  F.  H. 
Mays  in  exchange  for  the  house  and  lot  in  Nash- 
ville.      A    note    for    $200,    executed    })v    Prewett    in 
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payment  of  the  corn,  hay,  oat«,  etc.,  was  also  in- 
cluded in  this  mortgage.  It  is  alleged  that,  in  ad- 
dition to  the  house  and  lot  received  by  Mays  in 
the  trade,  be  also  received  a  lot  of  household  and 
kitchen  furniture  in  the  house  at  Nashville,  worth 
$150.  It  is  claimed  that  the  house  and  lot  in  Nash- 
ville, valued  at  $1,600  in  the  trade,  was  worth 
$2,000,  and,  in  addition  to  this,  it  is  charged  that 
J.  C.  Prewett  did  not  get  any  credit  for  the  sum 
of  $160,  which  Mays  agreed  to  pay  for  the  house- 
hold and  kitchen  furniture  in  the  house  at  Nashville. 
It  is  charged  that  Mays  also  defrauded  Prewett  to 
the  extent  of  $900  in  the  valuation  fixed  upon  the 
stock  and  personal  property  on  the  Mays  farm  in 
Williamson  County.  It  is  also  charged  that  the 
rental  of  said  farm  is  reasonably  worth  only  $250 
\yeY  annum,  and  that  Mays,  in  demanding  $500  of 
the  deceased,  defrauded  him  of  $250  per  annum,  or 
$750  for  three  years.  Complainants  in  the  cross  bill 
charge  that  J.  C.  Prewett  was  wholly  incapable,  by 
reason  of  mental  infirmity,  of  making  the  contracts 
in  question;  that  he  had  been  an  invalid  for  sev- 
eral years  and  had  become  a  confirmed  opium  eater 
and  had  lost  all  ability  to  make  a  contract.  Com- 
plainants  charge  that  E.  H.  Mays  took  advantage 
of  the  helpless  condition  of  J.  C.  Prewett  and  prac- 
ticed   the   grossest   frauds    upon    him. 

It  is  shown  that  under  the  lease  of  the  farm  J. 
C.  Prewett  had  no  right  to  sublet  the  house  or 
farm,    or   any   part   of    same.       By   the  terms   of    the 
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mortgage  conveying  the  live  stock  to  secure  the 
three  rent  notes  of  five  hundred  dollars  each,  J.  C. 
Prewett  was  to  keep  all  of  the  stock  upon  the  place, 
together  with  its  increase,  and  Mays  had  the  right 
to  take  possession  of  same  in  default  of  payment  of 
first  or  any  subsequent  note.  Again,  it  is  charged 
that  Mays  represented  to  Prewett  that  five  of  the 
cows  traded  were  thoroughbred,  full-blooded  Jerseys, 
and   that   said   representation-  was   false. 

Complainants,  in  the  cross  bill,  pray  that  all  the 
contracts  be  declared  fraudulent  and  void-,  and  set 
aside;  that  the  house  and  lot,  household  and  kitchen 
furniture,  be  restored  to  complainant,  and  that  dow^er 
and  homestead,  as  well  as  the  exempt  property,  be 
assigned   to   the    widow,    Mrs.    M.    F.    Prewett. 

The  cause  wa«  heard  by  the  Chancellor  upon  the 
pleadings  and  proof.  The  Court  was  of  opinion 
that  the  allegations  of  the  cross  bill  were  met  and 
denied  by  the  answer,  and  were  not  sustained  by 
the  proof.  The  cross  bill  was  dismissed  with  costs. 
Complainant,  F.  H.  Mays,  was  given  a  decree  for 
$500,  amount  of  first  rental  note,  and  also  for  $200, 
amount  of  note  executed  by  J.  C.  Prewett,  for  corn, 
hay,  oats,  etc.,  on  Mays'  farm.  The  Chancellor  also 
decreed  that  the  fund  arising  from  sale  of  live  stock 
and  other  personal  property  mortgaged  to  secure  rental 
notes,  and  amounting  to  $620,  be  appropriated  to  the 
satisfaction  of  said  decree,  and  pronounced  a  decree  in 
favor  of  Mays  for  balance,  amounting  to  $115.31. 
Defendants   appealed   and   have   assigned   errors. 
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The  sixth  assignment  of  error  is,  that  J.  C. 
Prewett  was  too  feeble  in  body  and  mind  to  make 
a  trade;  that  he  was  a  morphine  eater  and  affected 
with  an  incurable  disease.  So  the  first  question 
presented  is,  whether  J.  .  C.  Prewett,  at  the  time 
these  transactions  occurred,  was  possessed  of  sufficient 
intelligence  to  understand  and  appreciate  the  nature 
of  his  acts.  The  law  on  the  subject  of  capacity  is, 
that  where  the  party  is  capable  of  doing  the  act, 
and  there  is  no  fraud,  no  concealment,  and  no  ad- 
vantage taken,  the  Courts  will  not  interpose.  Iladly 
V.  Latbnei\  3  Yer.,  537;  Coffee  v.  Rnffin^  4  (^Id., 
514;    Smt   v.    McWhirter,    93   Tenn.,    569. 

The  contracts  in  question  were  executed  on  August 
8,  1894.  *  The  record  shows  that,  for  some  months 
previous  to  this  date,  the  deceased,  J.  C.  Prewett, 
had  been  in  an  impaired  state  of  health,  superinduced 
by  a  disease  called  by  the  medical  experts,  "Hodg- 
kin's  disease,"  which  was  characterized  by  an  enlarge- 
ment and  inflammation  of  the  glands,  or,  as  described 
by  one  of  the  physicians,  an  infiltration  of  the  glands. 
This  disease  is  regarded  by  physicians  as  a  fatal  mal- 
ady, and  deceased  was  advised  there  was  little  hope 
of  his  recovery.  The  deceased  had  been  employed  for 
many  years  as  a  freight  conductor  on  the  Decatur 
division  of  the  Louisville  &  Nashville  Railroad,  and 
continued  to  discharge  his  duties  up  to  June,  1894, 
when  he  was  discharged.  Towards  the  close  of  his 
service  on  the  railroad,  the  deceased  was  frequently 
granted   leave  of   absence  on  account  of   his  infirmity, 
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to  enable  bim  to  visit  tbe  springs  and  receive  med- 
ical attention.  Some  of  bis  associates  in  the  rail- 
road service  testify  tbat,  by  reason  of  bis  disease, 
tbe  deceased  was  incapacitated  for.  tbe  proper  dis- 
cbarge of  bis  duties,  and  express  tbe  opinion  tbat 
his  mind  was  thereby  affected,  and  they  refer  to  in- 
stances indicating  mental  aberration.  There  is  also 
evidence  tending  to  show  tbat  during  this  period  tbe 
deceased  resorted  to  the  use  of  opium  and  morphine 
to  relieve  bis  suffering.  Dr.  Cliffe,  who  saw  tbe  de- 
ceased three  or  four  times  after  his  removal  to  the 
Mays  farm,  in  Williamson  County,  expresses  tbe  opin- 
ion that  when  he  saw  him  be  was  not  capable  of 
making  a  trade  involving  any  complications.  Wit- 
ness saw  deceased  within  a  week  after  his  removal 
to  tbe  Mays  place,  and  several  times  after  tbat  at 
medical  office  of  witness,  in  Franklin.  The  death  of 
Mr.  Prewett  occurred  October  14,  1894,  following 
his  removal  to  Mays'  place,  in  August.  Witness,  on 
cross-examination,  does  not  remember  any  irrational 
remark  made  by  the  deceased,  but  tbe  impression 
made  on  witness  at  the  time  was  ^  ^  there  was  a  lit- 
tle  want   of   mental   equilibrium." 

Dr.  C.  A.  Black  testified  tbat  be  saw  deceased 
for  the  last  time  on  the  twenty-fifth  of  June  or 
July,  and  deceased  told  him  he  had  been  quite  sick 
for  some  time  and  under  the  care  of  a  physician 
who  had  told  him  his  disease  was  incurable;  tbat 
deceased  seemed  much  worried  over  bis  condition; 
tbat    witness    was    attending    wife    of    deceased,    and 
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simply  saw  him  on  the  occasions  of  his  visits  to 
Mrs.  Prewett.  The  witness  expresses  the  opinion 
that,  from  what  deceased  told  him— how  he  had 
been,  and  of  .  his  expecting  to  die  very  soon — that 
he  was  not  in  much  of  a  condition  to  trade.  **1 
was  surprised  at  the  trade  he  made,  and  when  I 
heard  it  I  made  the  remark  1  thought  he  must 
have  been  crazy,  or  he  would  not  have  made  a 
trade  of  that  kind;  yet,  I  never  examined  him  as 
to  his  mind.'^  Witness,  however,  on  cross-exam- 
ination, stated  that  deceased  seemed  only  worried 
about  his  condition;  <'that  he  talked  on  one  subject 
about  as  well  as  on  another,"  and  witness'  idea  that 
Prewett's  mind  was  impaired  was  based  upon  the 
fact  that  he  (witness)  would  not  have  made  a  trade 
like   that   if   he   expected   to   die  so    soon. 

Mrs.  Prewett,  widow  of  deceased  and  one  of 
complainants  in  the  cross  bill,  states  that  about  the 
time  the  trade  was  made,  her  husband  acted  very 
strangely;  that  up  to  this  time  he  had  been  very 
kind  to  his  family,  and  an  instance  of  unkindness 
cited  by  her  was  the  whipping  of  one  of  her  grand- 
children, a  small  girl,  a  thing  he  had  never  done 
before.  Another  instance  cited  indicating  his  changed 
mental  condition,  was  that  his  oldest  son  came  up 
to  caress  him,  and  that  deceased  cried;  that  he  was 
subject  to  fits  and  paroxysms  of  anger  about  that 
time,  and  she  would  be  compelled  to  give  him  mor- 
phine and  throw  water  on  him;  that  deceased  had 
been    taking    opium    and     morphine     for    about    four 
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weeks  before  the  trade,  and  that  he  continued  the 
use   of   these   drugs   up   to   the   date   of   his   death. 

Mrs.  Rosa  Prewett,  wife  of  J.  T.  Prewett,  one 
of  the  complainants  in  the  cross  bill,  states  that  on 
the  day  the  trade  wa«  made,  to  wit,  August  8,  1894, 
the  deceased  took  two  good-sized  doses  of  morphine, 
about  two   hours   apart 

T.  J.  Prewett,  son  of  deceased,  and  another  cross 
complainant,  says  that  on  account  of  his  health  his 
father  had  not  railroaded  any  to  amount  to  anything 
for  about  two  years  before  he  died;  that  prior  and 
up  to  August  8,  1894,  the  health  of  deceased  was 
very  bad.  He  was  very  ill  and  cross,  and  had  to 
keep  under  the  influence  of  morphine  all  the 
time,  so  he  could  get  around;  that  was  the  only 
thing  that  would  ease  him;  that  he  (deceased)  did 
not  talk  right.  <<He  would  say  things,  and  when 
we  would  ask  him  about  them,  he  would  say  he  did 
not  say  them,  and  he  did  not  talk  to  my  mother  as 
he  had  been  in  the  habit  of  doing  before;  the  children 
would  make  him  mad,"  etc.  The  witness  did  not 
think  mental  condition  of  deceased  was  good.  He 
would  use  dirty,  smutty  words  around  the  house, 
a  thing  he  never  did  before.  When  the  neighbors 
would  come  in  to  see  him,  he  would  get  up  and 
go   into    the  back   yard.      He  never   did    that   before. 

J.  E.  K.  Prewett,  another  son  of  deceased,  and 
one  of  the  complainants  to  the  cross  bill,  testified 
that,  in  his  opinion,  mind  of  deceased  was  unsound; 
that   he   treated   his   wife   unkindly;   was   the   cause   of 
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his  (witness)  losing  his  job  on  the  railroad.  ''I  told 
him  not  to  worry  himself,  and  he  got  up  and  hit 
me  with  a  chair.  Then  he  was  talking  to  a  visitor 
and  abused  him  very  roughly.  This  is  what  makes 
me  think  his  mind  was  unsound."  That  he  was 
addicted  to  morphine;  had  always  been  kind  and 
confiding   to   his   family. 

As   opposed   to    the    testimony   of    these   witnesses, 
in   respect   to   the   mental   capacity   of   deceased,  J.  C. 
Prewett,    complainant,    relies    upon    the    testimony    of 
J.     B.     Young    and    wife,    and    William    Brown,    who 
saw    and   conversed    with    deceased   about   the   time  of 
the   trade,   and    who    discovered    nothing   irrational  in 
his     conduct.       Dr.     Brower,     Superintendent    of     the 
Nashville   City  Hospital,   states   that  deceased  was   un- 
der  his   treatment   for  probably  three  months.     States 
that  deceased   was  brought   before   one   of   the   clinics, 
and   his   peculiar   disease  lectured   on,  by  Dr.  Paul  F. 
Eve,    before    the    medical    class.       Witness    states  the 
disease    was    general    granular    enlargement;   the   lym- 
phatic   glands    were    enlarged,     and    general    enlarge- 
ment and  inflammation  of  the  lymphatic  system.     This 
witness,    from   his   contact   with   deceased,  expresses  it 
as   his    opinion    that    his    mind    was    perfectly    clear, 
and    that    he    never    saw    anything    indicating    mental 
aberration;  that  his  physical  condition  had  not   affected 
his   mind   at   all.      Dr.    Brower   stated   that   it   was  in 
the   winter   preceding    his    testimony   that   he   saw  de- 
ceased, and  it  was  after   deceased  moved  to   Franklin. 
Finally,  he   states   that  he   does   not  recollect   when  he 
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saw  deceased  last.  We  are  of  opinion,  from  the 
statements  of  the  witness,  that  it  must  have  been 
some  time  during  the  medical  lectures  of  1893-1894:, 
extending  from  September  to  March,  that  witness 
saw  deceased,  which  was  long  anterior  to  this  trade. 
Dr.  Douglass  testified  that  "J.  C.  Prewett  (de- 
ceased) was  a  patient  under  my  care  for  about  three 
weeks.  This  was  probably  two  months  before  his 
death.  He  suffered  with  an  obscure  blood  trouble, 
known  as  Hodgkin's  disease.  While  under  my  care 
and  observation,  he  was  perfectly  sound  in  mind; 
detailed  the  history  of  his  illness  in  a  clear  and 
rational  manner.  Indeed,  he  was  unusually  bright 
for  one  in  his  station.  At  no  time  did  he  give 
any  evidence  of  any  mental  weakness  or  incapacity. 
He  kindly  consented  to  go  with  me .  before  the 
Academy  of  Medicine,  where  his  disease  and  general 
condition  was  observed  by  many  physicians."  The 
witness  further  stated  that  *'a  few  days  after  his 
death,  some  gentlemen,  claiming  to  be  the  sons  of 
J.  C.  Prewett,  called  upon  me  and  requested  me 
to  sign  a  paper  stating  that  I  knew  deceased  to  be 
of  unsound  mind.  This  I  positively  refused  to  do, 
and  said  to  these  gentlemen  that  I  knew  such  was 
not  the  case  when  I  last  saw  the  deceased,  nor  was 
his  disease  of  a  nature  to  affect  the  mind  until  its 
last  stages  were  reached."  In  conclusion,  the  witness 
gives  it  as  his  professional  opinion,  that  J.  C. 
Prewett  was  competent  to  execute  any  business  while 
under   his   care. 
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While  the  testimony  of  Dr.  Douglas  is  very  clear, 
as  it  appears  of  record,  it  is  only  his  examination 
in  chief.  Cross-interrogatories  were  propounded 
which  were  never  answered,  probably  through  some 
mistake  or  inadvertence.  Later  on  we  find  copied 
into  the  record  what  purports  on  its  face  to  be  an 
agreed  statement  of  Dr.  Douglas'  evidence.  In  this 
statement  the  time  is  not  fixed  when  Dr.  Douglas 
saw  and  treated  the  deceased.  Unless  it  is  shown 
that  the  professional  opinion  of  Dr.  Douglas  was 
based  upon  an  examination  of  the  deceased,  made  at 
or  about  the  time  of  these  transactions,  it  would  not 
be   entitled    to   the   same   weight. 

The  testimony  of  Dr.  Brower  and  that  of  Dr. 
Douglas  being  indefinite  on  this  point,  cannot  out- 
weigh the  testimony  of  other  witnesses,  who  speak 
of  the  mental  condition  of  the  deceased  at  a  period 
of  time  in  close  proximity  to  these  transactions.  If, 
however,  it  be  conceded  that  the  testimony  presented 
in  the  record  fails  to  establish  the  incapacity  of  the 
deceased,  at  the  time  these  contracts  were  executed, 
it  does  demonstrate  a  state  of  mind  that  would  ren- 
der the  party  an  easy  victim  of  a  designing  man. 
^'A  degree  of  weakness  of  intellect  far  below  that 
which  would  justify  a  proceeding  in  lunacy,  coupled 
with  other  circumstances,  to  show  that  the  weakness, 
such  as  it  was,  had  been  taken  advantage  of,  will  be 
sufficient  to  set  aside  any  important  deed.'^  1  Story's 
Eq.,    Sec.    237. 

And    again,    at    Sec.     234,    the    author    says,    viz.: 
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'*  Contracts  are  utterly  void  when  made  by  a  per- 
son who,  though  not  postively  non  compos  or  insane, 
is  yet  of  such  great  weakness  of  mind  as  to  be 
unable  to  guard  himself  against  imposition  or  to  re- 
sist importunity  or  undue  influence.  And  it  is  quite 
immaterial  from  what  cause  such  weakness  arises — 
whether  it  arises  from  temporary  illness,  general 
mental  imbecility,  the  natural  incapacity  of  early 
infancy,  the  infirmity  of  extreme  old  age,  or  those 
incidental  depressions  which  result  from  sudden  fear, 
or  constitutional  despondency,  or  overwhelming  calam- 
ities. For,  it  has  been  well  remarked,  that  although 
there  may  be  no  direct  proof  that  a  man  is  non 
compos  or  delirious,  yet,  if  he  is  a  man  of  weak 
understanding,  and  harassed  and  uneasy  at  the  time, 
or  if  the  deed  is  executed  by  him  in  extremis^  or 
by  a  paralytic,  it  cannot  be  supposed  that  he  had 
a  mind  adequate  to  the  business  which  he  was 
about,  and  he  might  be  very  easily  imposed  upon." 
OdSB  V.  Mason^  4  Sneed,  506;  CraddocJc  v.  CabinosSj 
1  Swan,  481;  Parrott  v.  Parrott,  1  Heis.,  687; 
Knox  v.   Haralson^    2   Tenn.    Ch.,    236. 

It  is  conceded,  or  at  least  not  disputed,  upon 
this  record,  that,  at  the  date  of  these  transactions, 
the  deceased  was  suffering  with  an  incurable  malady; 
that  he  had  been  advised  by  his  physicians  there 
was  no  hope  of  his  recovery,  and  this  fact  was 
fully  realized  by  him.  We  think  the  weight  of  the 
evidence  shows  that,  superinduced  by  these  condi- 
tions,   the  mental   temperament  of  deceased   had   been 


486  NASHVILLE : 


Mavs  V.  Prewett. 


transformed  from  that  of  habitual  kindness  and  cheer- 
fulness to  that  of  despondency  and  feebleness;  that 
this  mental  transformation  had  been  working  by  slow 
degrees  for  many  months,  and  had  manifested  itself 
more  especially  to  members  of  his  family  and  those 
associated   with   him    in   business. 

W.  A.  Sanders  was  a  brakeman  on  defendant's 
train.  He  states  that  Mr.  Prewett' s  health  was 
very  bad  for  three  or  four  months  before  he  quit 
business.  '*His  mind  was  in  bad  condition;  he  was 
absent-minded;  he  made  very  many  mistakes,  and 
could  not  remember  the  orders  he  had  received.  I 
had  to  look  over  his  orders  and  show  him  where 
he  made  a  mistake.  He  made  a  mistake  once  of  an 
hour  in  looking  at  his  watch.  He  would  make 
mistakes  about  taking  sidings.  He  would  make  us 
take  sidings  an  hour  too  early.  His  mind  was 
failing  five  or  six  months  before  he  quit  the  road. 
He   quit   the   road   the   first   of   July." 

M.  L.  Andrews,  a  railroad  conductor,  testified: 
*'Saw  deceased  in  June  and  July,  1894;  talked  with 
him  about  his  condition.  He  showed  me  the  swollen 
places  on  his  body;  said  the  doctors  told  him  it  was  a 
very  strange  case.  He  was  in  poor  health  in  June." 
This  witness  states  that  deceased  was  a  '*  quiet,  peace- 
ful man  before  he  was  taken  sick,  and  a  man  of  a 
good  deal  of  forethought,  and  one  trusted  in  our 
association.  Afterwards  he  was  very  vile,  very  fiery, 
and  hard  to  control.  He  held  a  very  important 
place   with   us  on  the  Grievance   Committee  at   Louis- 
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ville,  and  we  took  him  oflf  on  account  of  his  fiery 
disposition.  I  did  not  know  at  first  what  to  attrib- 
ute this  to.  When  he  showed  me  the  condition  he 
was  in,  and  showed  me  his  body,  in  Decatur,  I 
attributed   it  to   his   disease." 

C.  H.  Green  testifies  that  he  worked  for  the 
railroad,  as  brakeman,  under  deceased;  that  deceased 
did  not  work  for  the  company  after  June  25,  1894. 
His  health  was  very  poor.  He  would  run  a  week 
or  two  and  then  lay  off  on  account  of  his  health. 
His  memory  was  not  very  good.  '*He  would  ask 
me  to  get  the  orders  and  read  them  to  him  and 
explain;"  that  deceased  could  not  remember  the  sta- 
tions where  he  should  stop;  that  he  had  to  depend 
upon  the  engineer  and  brakeman;  that  witness  did 
not  feel  safe  on  the  train.  Witness  knew  deceased 
took  opium  all  the  time.  "He  told  me  not  to  say 
anything  to  his  friends  about  it.  He  carried  it  with 
him  all  the  time.  I  know  he  used  it  frequently  when 
he  had  those  smothering  spells."  Witness  stated,  on 
cross-examination,  that  deceased  got  his  train  into  a 
ditch,    and   had   one   man   killed   on   his   train. 

Without  quoting  further  from  the  testimony,  it  is 
evident  to  our  minds  that  at  the  date  of  these 
transactions  the  deceased  was  in  a  very  enfeebled 
condition,  both  of  mind  and  body.  The  trade  he 
was  induced  to  make  with  Mays  was  an  unconscion- 
able bargain.  Deceased  conveyed  to  Mays  a  house 
and  lot  in  the  city  of  Nashville,  for  an  expressed 
consideration   of   $1,600,    together   with    household  and 
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kitchen  furniture,  at  a  valuation  of  |»150.  He  re- 
ceived in  payment  of  this  property  certain  live  stock, 
farming  implements,  household  and  kitchen  furniture, 
situated  on  Mays'  farm,  in  Williamson  County,  valued 
at  $1,600,  and  further  agreed  to  pay  $200  for  corn, 
hay,  and  oats  said  to  be  on  the  farm  at  that  time. 
After  the  death  of  Prewett,  this  personal  property 
was  all  valued  by  disinterested  witnesses,  and  they 
assessed  the  whole  of  it  at  $940.  We  think  the 
property,  at  the  time  of  the  trade  was  not  worth 
exceeding  $1,100  or  $1,200,  and  yet  Mays  induced 
Prewett  to  take  it  in  the  trade  at  a  valuation  of 
$1,800. 

As  a  part  of  this  trade  Mays  then  leased  to 
Prewett  the  farm  in  Williamson  County  for  a  term 
of  three  years,  at  a  stipulated  yearly  rental  of  $500. 
The  great  weight  of  the  evidence  is,  that  this  was 
a  very  inferior  farm,  and  its  rental  value  did  not  ex- 
ceed over  ($250)  two  hundred  and  fifty  dollars  per 
annum.  Yet  Mays  demanded  of  Prewett  the  exor- 
bitant rental  of  five  ($500)  hundred  dollars  per  an- 
num, and  required  him  to  secure  it  for  the  entire 
term  of  three  years,  by  the  execution  of  a  mort- 
gage on  the  live  stock,  farming  implements,  etc., 
which  he  had  exchanged  with  Prewett  for  the  house 
and  lot  in  Nashville.  Thus  it  appears  that,  for  the 
entire  term  of  three  years,  deceased  agreed  to  pay 
for  the  farm  $750  more  than  it  was  reasonably 
worth. 

The   record   further   shows    that   this   mortgage  has 
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been  foreclosed  for  the  payment  of  the  first  rent 
note,  and  all  this  personal  property  was  bought  in 
by  Mays,  at  a  valuation  of  $644.  The  Williamson 
County  farm  was  surrendered  to  Mays  shortly  after 
the  end  of  the  first  year.  Mays  is  now  in  posses- 
sion of  his  farm,  and  all  the  live  stock  and  farm- 
ing implements  which  he  exchanged  with  Prewett  for 
the  house  and  lot  in  Nashville,  and  he  is  also  in 
possession  of  this  house  and  lot.  Mays,  in  talking 
of  this  trade  to  one  of  his  neighbors,  remarked  that, 
''when   he   caught   a   sucker   he   bumped   his   head." 

Again,  the  proof  shows  that  Prewett  was  to  ex- 
change his  house  and  lot,  at  a  valuation  of  $1,600, 
for  the  personal  property  on  the  Mays  farm,  at  a 
valuation  of  $1,800.  Mays  also  agreed  to  take  the 
household  and  kitchen  furniture  in  the  Nashville 
house  at  a  valuation  of  $150.  It  will  thus  be  seen 
that  the  Nashville  house  and  furniture  were  to  be 
exchanged,  at  a  valuation  of  $1,750,  for  the  live 
stock,  farming  implements,  etc.,  at  a  valuation  of 
$1,800,  making  a  difference  in  favor  of  Mays  of 
only  $50,  and,  yet,  when  the  mortgage  is  executed 
by  Prewett  on  the  personal  property  to  secure  the 
rent  notes,  the  mortgage  is  also  made  to  include 
a   note  for  $200,  when  the  amount  due  was  only  $50. 

Again,  the  record  shows  that  when  Prewett  was 
negotiating  with  Mays  for  the  live  stock,  the  latter 
represented  that  five  of  the  cows  were  thoroughbred 
Jerseys.  The  proof  shows  that  Mays  had  no 
thoroughbred     Jerseys,     but     only     ordinary     graded 
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Jerseys.  The  diflference  in  value  would  amount  to 
from  $300  to  $500.  Further,  the  proof  shows  that 
Mays  represented  one  of  the  inares  to  be  a  very 
fine  animal,  and  did  not  disclose  the .  fact  that  the 
mare   was   a   stump   sucker. 

In  view  of  the  facts  disclosed  in  this  record, 
complainants  are  entitled  to  a  rescission  of  all  these 
transactions,  and  an  account  will  be  taken  between 
the  parties.  Complainant,  Mays,  will  be  charged  with 
the  reasonable  rental  of  the  Nashville  house  from  Au- 
gust 8,  1894,  to  the  stating  of  the  account,  and  will 
be  credited  with  all  taxes  paid  by  him  on  said  prop- 
erty. Defendants  will  be  charged  with  the  reason- 
able rental  of  the  farm  during  the  time  they  occu- 
pied it,  and  with  the  profits  arising  from  the  dairy. 
They  will  also  be  charged  with  the  reasonable  rental 
of  the  personal  property,  and  with  any  loss  of  it, 
or  any  depreciation  in  its  value.  The  cause  will  be 
remanded  for  the  stating  of  said  account.  Mays 
will   pay   all   the   costs   of   both   Courts. 


J 
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Moore  v.  Sharp. 
{Nashville.      February  17,  1897.) 

1.  Elections.    Legislative  'power  to  renuire  reglstratiwi. 

The  Legislature  has  the  power  to  pass  an  act  prohibiting  any 
registered  voter  from  voting  at  any  election  after  changing 
his  residence  by  removing  to  another,  either  within  or  without 
the  ward  or  district  where  he  has  registered,  unless  he  re- 
registers at  least  twenty  days  before  the  election.  [PoaU 
pp.  495-499.) 

Cases  cited  and  approved:  13  Pickering,  485;  16  Mich.,  342;  38 
Mo.,  425;  21  Wis.,  566. 

2.  Same.     Change  of  residence  disqualifies  voter,  when. 

Change  of  residence  by  a  registered  voter,  either  within  or 
without  the  ward  or  district  where  registered,  disqualifies 
him  to  vote,  unless  he  shall  re-i*egister  at  his  new  residence  as 
much  as  twenty  days  before  the  election.     (^Post,  pp.  495-499.) 

Act  construed:  Acts  1895,  Ch.  3  (Ex.  Ses.). 

3.  Same.     Voter  not  compelled  to  disclose  for  wfwm  lie  voted.  • 

Neither  legal  nor  illegal  voters  can  be  compelled  to  testify  for 
whom  they  voted  in  a  contest  over  the  election.  {Postf  pp. 
499-501.) 

4.  Same.     Evidence  of  illegality  of  votes. 

But  it  is  competent  to  prove  for  what  candidate  a  voter  cast  his 
ballot  by  his  declaration  of  intent  on  or  before  voting,  his 
expressions  of  sympathy  or  promise  of  support,  his  political 
associations  and  affiliations,  his  conduct  at  the  polls,  and  other 
circumstances  indicating  his  choice.     {Post,  p.  501. ) 

5.  Same.     Voter's  declarations  after  election. 

The  voter's  declarations  as  to  how  he  voted,  made  after  the  elec- 
tion, are  hearsay,  and  not  competent  evidence  upon  that  issue. 
{Post,  p.  501.) 
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6.  Same.     Rule  (is  to  deduction  of  illegal  w/tes. 

Where  the  evidence  shows  that  illegal  votes  were  cast,  but  not 
for  whom  they  were  cast,  they  should  be  deducted  from  the 
vote  of  each  candidate  in  the  proportion  which  that  vote  bears 
to  the  entire  vote  polled  at  the  precinct  where  the  illegal  votes 
were  cast.     {Post,  pp.  501-503. ) 

Cases  cited:  9  Mont,  497  (S.  C,  18  Am.  St.  Rep.,  761). 

7.  Same.     Ballot  marked  for  other  than  disabled  voter ^  void. 

Unless  the  voter  is  unable,  from  blindness  or  other  physical  dis- 
ability, to  mark  his  ballot,  he  is  not  entitled  to  the  assistance 
of  the  officer  holding  the  election;  and  the  ballot  of  other  than 
such  disabled  voter,  marked  by  the  assistance  of  the  officer  of 
election,  or  of  any  other  person,  is  illegal,  and  must  be  re- 
jected.    (Post,  pp.  503,  504.) 

Act  construed:  Acts  1890,  Ch.  24  (Ex.  Ses.). 

8.  Same.    BUnd  voter's  ballot  illegally  marked  not  void^  when. 

But  the  ballot  of  a  blind  voter  cannot  be  rejected  as  illegal 
where,  without  his  fault,  it  was  marked  by  an  unauthorized 
person,  and  he  cast  it  believing  the  ballot  had  been  legally 
marked.     {Post,  p.  504.) 

Act  construed:  Acts  1890,  Ch.  24  (Ex.  Ses.). 

9.  Same.    Assistance  rendered  blind  and  physically  disabled  voter, 
though  illiterate. 

That  a  xoter  can  neither  read  or  write  does  not  deprive  him  of 
the  right  to  have  the  officer's  assistance  in  marking  his  ballot, 
if  he  is  blind  or  otherwise  physically  disabled  to  mark  it. 

{Post,  pp.  505,  506.) 

Act  construed:  Acts  1890,  Ch.  24  (Ex.  Ses.). 

Case  cited  and  approved:  Cook  v.  State,  90  Tenn.,  407. 

10.  Same.    Appointmetit  of  special  deputies  condemned 

The  appointment  by  the  Sheriff  of  special  deputies  for  an  elec- 
tion at  which  he  is  a  candidate  for  re-election,  though  made 
under  legal  advice,  is  without  warrant  of  law  and  absolutely 
void,  and  confers  no  authority  whatever  upon  the  deputiea. 

(Post,  pp.  507-510.) 

Code  construed:  J  1178  (S.);  J  1044  (M.  &  V.);  {  839  (T.  &  S.). 
Act  construed:  Acts  1890,  Ch.  24  (Ex.  Ses.). 
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11.  Same.     Ev^idence  of  iiiUmidation  of  voter  insufftdenU  when. 

The  evidence  fails  to  sustain  the  charge  that  certain  persons 
were  unlawfully  kept  from  casting  their  ballots  where  there 
is  no  proof  that  such  persons  did  not,  in  fact,  vote,  and  the 
poll  lists  show  that  persons  of  the  same  name  did  vote.  {Post^ 
pp.  610,  511.) 

12.  Same.     Voter  twt  illegally  depri/ved  of  right,  when. 

A  candidate  for  office  is  not  entitled  to  a  credit  for  one  intending 
to  vote  for  him,  who  did  not  vote  at  the  election  merely  because 
one  holding  the  poll  tax  receipt  of  such  voter  was  improperly 
arrested,  where  he  was  released  before  the  polls  were  closed, 
and  the  voter  did  not  need  a  poll  tax  receipt  to  entitle  him  to 
vote,  as  he  had  just  attained  his  majority,  and  was  also  dis- 
franchised because  he  had  changed  his  residence  after  regis- 
tering, and  failed  to  re-register.     (Po9t,  pp.  511,  512.) 

13.  Sams.    Specific  pleading  required. 

An  illegal  vote  should  not  be  charged  to  the  contestant  of  an 
election,  although  the  evidence  shows  that  it  was  cast  for  him, 
where  there  is  no  pleading  to  make  an  issue  on  such  vote. 
{Post,  pp.  513,  514,  517,  518.)  • 

14.  Same.    Evidence  insufficient  to  show  for  whom  ballot  was  cast. 

Evidence  that  the  political  associations  of  certain  voters  wei*e  with 
men  belonging  to  the  political  party  to  which  a  specified  can- 
didate for  Sheriff  belonged,  is  insufficient,  alone  and  of  itself, 
to  show  that  they  voted  for  such  candidate.    {Post,  PP-  514,  515.) 

15.  Same.     Pleadings  of  one  party  sufficient  to  raise  issue. 

A  contestant  of  an  election  who  attacks  the  returns  from  a  given 
district  on  the  ground  that  one  ballot  was  marked  for  a  per- 
son who  was  not  physically  disabled,  which  was  counted  for 
contestee  and  not  certified  as  required  by  the  statute,  is  prop- 
erly charged  with  such  ballot  where  it  was  cast  for  him  in- 
stead of  the  contestee,  although  the  latter  did  not  attack  the 
returns  of  such  district  in  any  manner.     {Post,  pp.  516-518. ) 

16.  Same.    Iiistifficient  release  from  poll  tax. 

A  resolution  passed  by  the  County  Court  exempting  from  poll 
tax  all  inmates  then  in  the  county  asylum,  will  not  authorize 
inmates  of  such  asylum,  two  years  later,  to  vote  without 
payment  of  a  poll  tax,  at  least  without  showing  that  they 
were  inmates  at  the  time  the  resolution  was  passed,   under 
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ShanDon's  Ck>de,  2  687,  providing  that  any  person  incapable  of 
labor,  wishing  to  have  himself  declared  exempt  from  poll  tax, 
shall  apply  to  the  County  Court  by  ** petition,"  stating  the 
grouDd  of  his  claim  therefor,  and  if  the  Court  is  satisfied  of 
his  inability  to  labor,  it  shall  declare  him  so  of  record,  and  the 
production  of  a  copy  of  the  same,  duly  authenticated,  shall  be 
authority  for  omitting  to  collect  the  poll  tax.  {PosU  PV-  ^^i  ^^0 
Code  construed:  I  687  (S.);  I  599  (M.  &  V.);  {  540  (T.  &  S.). 


FROM    DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      J.    W.    Bonneb,    J. 

J.  H.  AcKLEN,  Smith  &  Maddin,  Gbanbery  & 
Marks,    and   M.    W.    Allen   for   Moore. 

Barthell  &  Keeble,  John  Allison,  and  Habol- 
TON   Parks   for   Sharp. 

McAlister,  J.  This  record  presents  a  contest  for 
the  office  of  Sheriflf  of  Davidson  County.  The  in- 
vestigation in  the  Court  below  assumed  a  very  wide 
range,  presenting  directly  or  remotely  nearly  every 
feature  of  our  election  laws;  the  result  is  a  record 
of  almost  unprecedented  volume.  While  the  case  is 
to  be  tried  in  this  Court  as  an  equity  case,  de  twvo 
wherein  the  findings  of  the  Circuit  Judge  on  ques- 
tions of  fact  are  not  conclusive,  our  investigations 
must  necessarily  be  confined  to  the  assignments  of 
error. 


/, 
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Moore  and  Sharp  were  opposing  candidates  for  the 
office  of  Sheriff  at  the  general  election  held  August 
6,  1896.  Sharp  being  the  incumbent  of  the  office 
was  thereby  disqualified  to  hold  the  election,  and, 
in  consequence  of  this  fact,  it  was  conducted  by  the 
Coroner,  who  returned  the  following  vote:  Sharp, 
5,282;  Moore,  6,276;  Cockrill,  167;  said  tabulation 
showing  a  plurality  in  favor  of  Sharp  of  six  votes. 
Sharp  was  accordingly  awarded  the  certificate  of  elec- 
tion and  inducted  into  office.  In  a  short  time  there- 
after Moore  filed  his  petition  in  the  Circuit  Court  of 
Davidson  County,  contesting  the  validity  of  said  elec- 
tion, and  seeking  to  establish  his  title  to  the  office, 
setting  forth  specifically  the  grounds  of  his  contest. 
An  answer  and  cross  petition  were  filed  by  Sharp,  in 
which  the  allegations  of  the  original  petition  were 
denied,  and  countercharges  of  fraud  and  illegal  voting 
on  the  part  of  the  supporters  of  the  contestant  were 
preferred.  The  Circuit  Judge,  after  a  most  patient 
hearing  and  investigation  of  the  case,  extending  over 
several  weeks,  and  after  purging  the  polls  of  illegal 
ballots,  and  recasting  the  vote  upon  the  issues  made 
in  the  pleadings  and  upon  the  proof,  returned  the 
following  tabulated  vote:  Sharp,  5,179.36;  Moore, 
5,168.62;  showing  a  plurality  in  favor  of  Sharp  over 
his  closest  competitor  of  ten  votes.  Moore  appealed 
and  has  assigned  errors. 

The  first  assignment  of  error  is,  that  the  Court 
erred  in  holding  and  decreeing  that  if  a  person 
changes    his    residence    within    the    ward    or     district 
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after  registration  closes,  he  thereby  loses  his  vote. 
Contestant  claims  that,  under  this  erroneous  rul- 
ing, he  was  deprived  of  ten  votes  by  the  Circuit 
Judcre   in   recasting   the    vote. 

The  ruling  of  the  Circuit  Judge  vras,  that  a  voter 
changing  his  residence  in  the  same  ward  or  district 
within  twenty  days  before  the  election  was  not  en- 
titled to  vote,  and  such  we  think  are  the  plain 
provisions    of    the    statutes. 

Section  5,  Ch.  3,  Acts  1895,  Ex.  Ses.,  provides, 
viz.:  <<A11  persons  who  shall  have  registered  under 
the  provisions  of  this  article  and  hereafter  change 
their  residence  by  removing  to  another,  either  within 
or  without  the  ward  or  district  where  registered, 
shall  not  be  qualified  to  vote  in  any  election  there- 
after held  without  first  having  reregistered,  under  the 
provisions  of  this  article,  as  much  as  twenty  days 
previous  to  any  election  where  he  offers  to  vote, 
and  the  registrars  in  such  case  shall  take  up  and 
cancel  the  certificate  formerlv  issued  to  such  voter, 
unless  the  same  has  been  lost  or  destroyed."  Shan- 
non's   Code,    §  1200. 

The  next  section  of  this  Act  provides  that  the  reg- 
istration books  shall  be  opened  for  at  least  three  days 
continuously,  previous  to  any  election,  for  the  pur- 
pose of  registering  such  voters  as  have  not  already 
been  registered,  and  to  re-register  those  who  have 
changed  their  residence,  but  the  books  shall  be  closed 
twenty  days  previous  to  said  election.  Acts  1895, 
Ex.    Ses.,    Ch.    3,    Sec.    6;    Shannon's   Code,    §1201. 
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It  is  insisted  in  argument  that  the  registration 
laws  were  intended  to  identify  voters  at  a  particular 
residence,  and  to  prevent  repeating,  and  nonresidents 
of  wards  or  districts  from  voting;  that,  when  reg- 
istration closes,  twenty  days  before  election,  each 
qualified  voter  is  identified  at  a  particular  place  of 
residence,  and  he  may  remove  as  many  times  as  he 
may  desire  between  the  close  of  registration  and  the 
day  of  election  and  will  not  lose  his  right  to  vote, 
provided  no  other  provisions  of  the  election  laws  are 
violated.  It  is  insisted  that  none  of  the  evils  can 
possibly  arise  by  such  a  removal  which  the  regis- 
tration  laws  were   intended   to   prevent. 

Counsel  then  conclude  their  argument  on  this  sub- 
ject in  the  following  language,  to  wit:  '*If  the  Courts 
can  deprive  a  voter  of  the  right  of  suffrage  be- 
cause he  has  moved  his  residence  in  the  same  ward 
or  district  after  registration,  it  gives  the  Courts 
the  power  to  prescribe  an  additional  qualification 
which  is  not  prescribed  by  the  statute."  Counsel  are 
reminded  that  the  disqualification  of  the  voter  who 
removes  from  his  ward  or  district  after  registration 
is  closed,  is  not  fixed  by  the  Courts,  but  by  the 
plain  letter  of  the  statute,  which  declares  that  all 
such  persons  are  not  qualified  without  a  new  regis, 
tration  for  at  least  twenty  days  preceding  the  elec- 
tion. 

'  *  If  voters  choose  to  disregard  the  mandates  of 
the  law,  they  disfranchise  themselves,  and  neither 
Courts   of    justice   entertaining    contests   over   an   elec- 
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tion  nor  election  officers  declining  to  receive  such 
votes  can  be  accused  of  any  disfranchisement  of  the 
voter  who  has  lost  his  right  by  his  own  disregard 
of  the  law."  Louck's  Case,  3  Dist.  Rep.,  127  (13 
Penn.    Co.    Ct.    Rep.,    205). 

That  the  legislature  has  power  to  pass  such  an  Act, 
we  think  may  not  now  be  seriously  questioned.  Mr. 
Cooley,  in  his  work  on  Const.  Lim.,  at  page  601, 
gives  a  very  clear  exposition  of  the  objects  and 
purposes  of  such  legislation.  Says  this  author:  *'In 
some  of  the  States  it  has  also  been  regarded  as 
important  that  lists  of  voters  should  be  prepared 
before  the  day  of  election,  in  which  should  be  regis- 
tered the  names  of  every  person  entitled  to  vote. 
Under  such  a  re«:ulation  the  officers  whose  dutv  it 
is  to  administer  the  election  laws  are  enabled  to 
proceed  with  more  deliberation  in  the  discharge  of 
their  duties  and  to  avoid  the  haste  and  confusion 
that  must  attend  the  determination  upon  election  day 
of  the  various  and  sometimes  difficult  questions  con- 
cerning the  right  of  individuals  to  exercise  this  im- 
portant franchise.  Electors,  also,  by  means  of  this 
registry,  are  notified  in  advance  what  persons  claim 
the  right  to  vote  and  are  enabled  to  make  the  nec- 
essary examination  to  determine  .whether  the  claim 
is  well  founded  and  to  exercise  the  right  of  chal- 
lenge if  satisfied  any  person  registered  is  unqualified. 
When  the  Constitution  has  established  no  such  rule 
and  is  entirely  silent  on  the  subject,  it  has  some- 
times  been   claimed   that   the   statute    requiring   voters 
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to  be  registered  before  the  day  of  election  and  ex- 
cluding from  the  right  all  whose  names  do  not  ap- 
pear upon  the  list,  was  unconstitutional  and  void  as 
adding,  another  test  to  the  qualifications  of  electors 
which  the  Constitution  has  prescribed,  and  as  having 
the  effect,  where  electors  are  not  registered,  to  ex- 
clude from  voting  persons  who  have  an  absolute 
right  to  that  franchise  by  the  fundamental  law. 
This  position,  however,  has  not  been  accepted  as 
sound  by  the  Courts.  The  provision  for  a  registry 
deprives  no  one  of  his  right,  but  is  only  a  reason- 
able regulation  under  which  the  right  may  be  exer- 
cised. Such  regulations,"  says  the  author,  '*mu8t 
always  have  been  within  the  power  of  the  legisla- 
ture unless  forbidden,"  citing  Capen  v.  Foster^  12 
Pickering,  485;  People  v.  Kopplekom^  16  Mich.,  342; 
State  V.  Boiid^  38  Mo.,  425;  State  v.  Illhnantel^ 
21    Wis.,    566. 

These  observations  of  Mr.  Cooley  are  apposite  in 
the  present  instance,  for  if  the  Legislature  had  a 
right  to  enact  a  registration  law,  which  is  unques- 
tionable, it  was  equally  authorized  to  declare  that  an 
elector,  changing  his  place  of  residence  from  or 
within  his  ward  or  district,  after  registration,  should 
not  be  qualified  to  vote  without  a  new  registration, 
at  least  twenty  days  before  the  election.  So  that 
we  entirely  agree  with  the  Circuit  Judge  in  his 
ruling  on  this  subject,  and  this  assignment  of  error 
is   overruled. 

The  second  assignment  of   error   is,   that  the  Court 
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was  in  error  in  declining  to  deduct  illegal  votes 
from  the  entire  votes  polled,  in  cases  where  it  could 
not  be  determined,  from  the  evidence,  for  whom  such 
illegal  votes  were  cast.  This  assignment  of  error 
is  based  upon  the  following  state  of  fact:  The 
Circuit  Judge  ruled,  in  accordance  as  we  think  with 
the  weight  of  authority,  that  the  voter  could  not 
be  compelled  to  disclose  for  whom  he  voted,  that 
the  secrecv  of  the  ballot  was  inviolable,  and  that  this 
immunity  applied  as  well  to  legal  as  to  illegal  voters, 
though  the  exemption  in  the  two  instances  rested  on 
different  grounds.  The  illegal  voter  would  be  ex- 
cused upon  the  ground  that  such  a  disclosure  would 
tend   to   incriminate   him. 

Says  Mr.  Greenleaf:  ''Where  it  reasonably  appears 
that  the  answer  will  have  a  tendency  to  expose  the 
witness  to  a  penal  liability,  or  to  any  kind  of  pun- 
ishment, or  to  a  criminal  charge,  he  will  be  ex- 
cused. And  he  may  claim  the  protection  at  any 
stage  of  the  inquiry,  whether  he  has  already  an- 
swered the  question  in  part  or  not  at  all.  If  the 
fact  to  which  he  is  interrogated  forms  but  one  link 
in  the  chain  of  testimony  which  is  to  convict  him, 
he  is  protected,  and  whether  it  may  tend  to  crimi- 
nate or  expose  the  witness  is  a  point  upon  which  the 
Court  is  bound  to  instruct  him,  and  which  the  Court 
will  determine  under  all  the  circumstances  of  the 
case,  but  without  requiring  the  witness  fully  to  ex- 
plain how  he  might  be  criminated  by  the  answer 
which   the   truth   would   oblige   him   to   give.       For  if 
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he  were  obliged  to  show  how  the  effect  would  be 
produced,  the  protection  which  this  rule  of  law  is 
designed  to  afford  him  would  at  once  bo  annihilated. 
But  the  Court  will  not  prevent  the  witness  from 
answerincr  if  he  chooses;  it  will  only  advertise  him  of 
his  right  to  decline  it."  So  that  we  concur  in  the 
ruling  of  the  Circuit  Judge  that  neither  legal  nor 
illegal  voters  may  be  compelled  to  disclose  their 
ballots. 

<*It  is  well  settled,  however,  that  in  the  absence 
of  the  voter's  own  statement,  his  vote  may  be  proved 
either  by  direct  or  circumstantial  evidence.  His  dec- 
laration of  intent  on  or  before  voting,  his  expres- 
sion of  sympathy  or  promise  of  support,  his  political 
associations  or  affiliations,  his  conduct  at  the  polls,  and 
other  circumstances  indicating  his  choice,  may  be 
proven."  Paine  on  Elections,  768;  McCrary  on  Elec- 
tions, 458.  ^<  Declarations  of  the  voter,  however, 
after  the  election,  as  to  how  he  voted,  come  within 
the  classification  of  hearsay  evidence,  and  are  incom- 
petent." 

On  the  trial  below  it  was  developed  that  illegal 
votes  were  polled,  but  it  was  impossible  to  ascertain 
for  whom  they  were  cast.  The  question  then  arose 
in  respect  of  the  disposition  of  such  illegal  votes, 
whether  they  should  be  deducted  from  the  vote  of  the 
candidate  having  the  largest  plurality  or  apportioned 
among  the  respective  candidates,  and,  if  so,  what 
rule  of  apportionment  should  be  observed.  Mr. 
Paine    favors    the    rule    of    excluding    the    poll     alto- 
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gether  when  it  cannot  be  ascertained  for  whom  the 
illegal  votes  were  cast.  This  author  says  this  rule 
is  safer  than  the  rule  which  arbitrarily  apportions 
the   fraud   among   the   parties. 

The  Law  of  Elections,  Sec.  513  (Mr.  McCrary), 
however,  lays  down  this  rule:  ^'If  an  illegal  voter, 
when  called  as  a  witness,  swears  he  does  not  know 
for  whom  he  voted,  and  it  is  impossible  to  deter- 
mine from  any  evidence  in  the  case  for  whom  he 
voted,  his  vote  is  not  to  be  taken  from  "the  major- 
ity. But  it  does  not  follow  that  such  illegal  votes 
must  necessarily  be  counted  in  making  up  the  true 
result,  because  it  cannot  be  ascertained  for  whom 
they  were  cast.  In  purging  the  polls  of  illegal 
votes,  the  general  rule  is,  that  unless  it  be  shown 
for  which  candidate  they  were  cast,  they  are  to  be 
deducted  from  the  whole  vote  of  the  election  divis- 
ion, and  not  from  the  candidate  having  the  largest 
number.  -  Of  course,  in  the  application  of  this  rule, 
such  illegal  votes  would  be  deducted  proportionately 
from  both  candidates,  according  to  the  entire  vote 
returned  for  each."    McCrary  on  Elections,  Sec.  460. 

This  rule  was  approved  by  the  Supreme  Court  of 
Montana  in  the  recent  case  of  Ileyfron  v.  Malioney^ 
9  Mont.,  497  (18  Am.  St.  Rep.,  761),  viz.:  *'That 
illegal  votes,  not  shown  for  whom  cast,  should  be 
deducted  from  the  vote  of  each  candidate  at  that 
particular  precinct  in  the  proportion  that  the  vote 
of  each  candidate  bears  to  the  whole  vote  cast  at 
that   precinct." 
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We  find  in  the  opinion  of  the  Circuit  Judge  a 
statement  by  him  that  counsel  on  both  sides  agreed 
to  the  Montana  rule  as  the  one  applicable  in  this 
case.  It  is  stated  in  the  assignment  of  errors  that 
the  Court  ruled  that  no  apportionment  of  votes 
shown  to  be  illegal  can  be  made  when  no  proof 
except  illegality  is  offered,  but  counsel  are  in  error 
in  this  assumption,  since  the  Circuit  Judge,  in  an- 
nouncing the  rule  of  law  by  which  he  would  be 
governed  in  recasting  the  vote,  said:  ''If,  however, 
it  cannot  be  shown  for  whom  they  (the  illegal  votes) 
were  cast,  they  must  be  deducted  from  the  vote  of 
each  candidate  in  the  proportion  which  that  vote 
bears  to  the  entire  vote  polled  at  that  precinct. 
Necessarily,"  continues  the  Court,  ''the  computation 
will  sometimes  bring  fractional  results,  but  this  does 
not  mean  that  a  candidate  can  be  chosen  by  a  frac- 
tion of  a  vote.  The  fractions  are  of  value  in  mak- 
ing up  the  totals,  but  will  be  discarded  in  announc- 
ing   results    after    a    balance   has    been    struck." 

The  third  assignment  is  that  the  Court  erred  in 
not  holding  and  decreeing  those  votes  illegal  where 
the  ballots  were  marked  by  any  person  other  than 
the  voter  himself  or  the  oflScer  holding  the  election. 
This  assignment  of  error  involves  the  proper  con- 
struction of  Sec.  16  of  what  is  commonly  known  as 
the  Dortch  Election  Law,  which  provides,  viz.:  "That 
any  voter  who  declares  to  the  officer  holding  the 
election  that,  by  reason  of  blindness  or  other  phys- 
ical disability,  he  is  unable  to  mark   his  ballot,  shall. 
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upon  request,  receive  the  assistance  of  the  officer 
holding  the  election  in  the  marking  thereof,  and  such 
officer  shall  certify  on  the  outside  that  it  was  so 
marked  with  his  assistance,  and  shall  give  no  infor- 
mation in  regard  to  same."  The  Circuit  Judge  held, 
under  this  section,  <<that  any  ballot  marked  for  a 
person  neither  blind  nor  physically  disabled,  is  void, 
whether  marked  by  the  Deputy  Sheriff  or  Coroner, 
a  Judge,  Clerk,  receiver,  registrar,  or  any  other  per- 
son." He  further  held  that  the  Deputy  Coroner  or 
Sheriff  holding  the  election  is  the  only  person  who  can 
lawfully  mark  ballots  for  persons  blind  or  otherwise 
physically   disabled  from  marking   their   own   ballot 

The  Court  held  further  that,  while  a  blind  man 
is  presumed  to  know  the  law,  yet  he  cannot  be  ex- 
pected to  always  recognize  the  distinction  between 
persons  officiating  at  the  polls.  Hence,  if  a  blind 
man,  in  good  faith,  and  believing  he  is  submitting 
his  case  to  the  proper  officer,  blamelessly  allows  his 
ballot  to  be  marked  by  some  other  person,  it  should 
not  be  rejected.  The  assignment  of  error  under  con- 
sideration is  that  those  votes  are  illegal  where  the 
ballots  are  marked  by  any  person  other  than  the 
voter  himself  or  the  officer  holding  the  election.  This 
is  precisely  what  the  Circuit  Judge  held,  with  this 
qualification,  that  if  a  blind  man,  without  fault  on 
his  part,  allows  his  ballot  to  be  marked  by  an  un- 
authorized person,  believ^ing  him  to  be  the  officer 
holding  the  election,  his  ballot  is  not  thereby  ron- 
dered   void.       In   this   ruling   there   was   no   error. 
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The  fourth  assignment  is,  that  the  Court  erred  in 
not  holding  and  decreeing  votes  illegal  where  the 
ballots  were  marked  for  illiterates,  who  declared  them- 
selves physically  disabled,  but  whose  physical  dis- 
ability would  not  alone  have  prevented  them  from 
marking   their   own   ballots. 

The  fifth  assignment  is,  that  the  Court  erred  in 
not  holding  and  decreeing  those  votes  illegal  where 
the  ballots  were  marked  for  illiterates,  who,  though 
physically  disabled,  yet  could  not  mark  their  own 
ballots  if  physically  sound.  These  assignments  pre- 
sent cognate  questions,  and  will  be  considered  together. 

It  will  be  perceived  that  the  idea  underlying  both 
assignments  of  error  is  that  the  Dortch  law  was  de- 
signed to  require  an  educational  qualification  as  a 
prerequisite  to  voting.  ''The  statute  provides  that 
any  voter  who  declares  that  by  reason  of  blindness 
or  other  physical  disability  he  is  unable  to  mark  his 
ballot,"  etc.  It  is  argued  'that  this  language  im- 
plies that  the  voter  must  in  all  respects  other  than 
that  of  physical  disability,  including  an  educational 
qualification,  be  able  to  mark  his  ballot,  and  that  the 
provision  of  Section  18  ''that  a  voter  who  shall 
make  a  false  statement  as  to  his  inability  to  mark 
his  ballot  shall  be  punished,"  etc.,  adds  additional 
weight  to  this  circumstance.  It  is  admitted  there  is 
no  expressed  educational  qualification  in  the  Act,  but 
it  is  insisted  that  the  capacity  to  read  and  write  is 
undoubtedly  required  by  implication,  otherwise  the 
voter,   by  physical   disability,  real   or  pretended,  could 
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accomplish  through  another  what  he  could  not  do 
personally  if  physically  sound.  There  is  much  plaus- 
ibility in  the  position  thus  assumed,  but  we  under- 
stand the  precise  question  to  have  been  decided  other- 
wise by  this  Court.  In  Cook  v.  The  State,  90  Tenn., 
it  was  said,  in  dealing  with  the  constitutionality  of 
this   election   law,    viz.: 

*'The  purpose  of  the  Act  is  to  require  the  voter 
to  cast  his  own  ballot;  to  do  away,  as  far  as  pos- 
sible, with  the  illegal  practice  of  voting  oftener  than 
once,  and  to  defeat  bribery,  duress,  and  corruption 
at  the   polls.  .     .     The   names    of    candidates  are 

printed,  and  with  little  effort  the  unlettered  voter 
can  soon  become  as  well  acquainted  with  the  printed 
name  of  his  candidate  as  with  his  face,  and  with 
easy  readiness  place  his  x  opposite  that  name  and 
fold  his  ticket  as  required."  The  fact  that  a  man 
can  neither  read  nor  write  does  not  necessarily  dis- 
qualify him  from  marking  his  ballot.  This  fact  is 
exemplified  in  the  record  in  the  testimony  of  at 
least  two  witnesses.  These  witnesses  testify  that  they 
can  neither  read  nor  write,  but  marked  their  own  bal- 
lots. The  testimony  of  one  witness  was  verified  in  the 
presence  of  the  lower  Court  by  an  actual  test  of  his 
ability  to  mark  the  ballot.  So,  it  does  not  necessa- 
rily follow  that  because  a  voter  can  neither  read  nor 
write  he  cannot  mark  his  ballot,  and  this  fact  will 
not  prevent  assistance  being  rendered  him  if  he  is 
blind  or  otherwise  physically  disabled.  Those  assign- 
ments of  error  are  therefore  overruled. 
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This  disposes  of  all  errors  of  law  assigned  on  be- 
half of  contestant.  We  come  now  to  notice  some  of 
the  errors  of  fact  alleged  to  have  been  committed  by 
the  Court  under  his  own  ruling  upon  the  law.  As 
preliminary  to  the  consideration  of  these  alleged  er- 
rors, we  notice  the  charge  of  contestant  that  contestee, 
without  authority  of  law,  appointed  special  Deputy 
Sheriffs,  who  invaded  the  voting  precincts,  actively 
electioneered  for  contestee,  arrested  lawful  voters,  and 
prevented  them  from  casting  their  ballots.  On  this 
subject    the   Circuit   Judge    found    as    follows,   to  wit: 

^<  Contestee  admits  that  on  election  day  he  did  ap- 
point some  thirty  or  forty  special  deputies,  to  serve 
on  that  day  only.  Commissions  were  issued  in  the 
words  and  figures  following: 

' '^  Nashville,    Tenn.,    Aug.    6,    1896. 
<^  'This  is  to  certify  that  I  have  this  day  appointed 
to    act    as    special    deputy,    with    full   power 


and  authority  to  serve  any  criminal  process,  and  to 
arrest  any  person  or  persons  violating  the  criminal 
laws  of  this  State,  and  to  do  any  other  act  that  I 
am  authorized  to  do  under  the  laws  of  the  State 
of  Tennessee,  in  order  to  preserve  peace  and  order 
during  the   day   of   August  6,    1896. 

"'(Signed)  John   D.    Shabp, 

Sh^nff  of  Davidson  County, ' 


a  i 


"No  oath  of  office  was  administered  to  any  of 
these  deputies,  nor  was  any  bond  required.  These 
deputies  were  sent   to  various   polling   places  through- 
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oat  the  city.  None  were  sent  to  the  country,  ex- 
cept, possibly,  in  one  or  two  instances.  The  Coro- 
ner holding  the  election  had  appointed  his  deputies, 
and  members  of  the  city  police  force  were  on  duty, 
as  usual,  at  the  various  voting  places  within  the 
corporate  limits.  These  appointments  were  made  un- 
der legal  advice,  but  it  is  clear,  as  I  think,  that 
they  were  absolutely  void,  and  conferred  no  official 
powers  upon  the  persons  undertaking  to  act  as  Dep- 
uty Sheriffs.  They  had  no  more  power  to  make 
arrests  than  ordinary  private  citizens,  and  bad  no 
right  to  enter  the  polling  places,  except  to  vote  at 
their  own  precincts.  They  were  not  instructed  to 
report  to  the  various  Deputy  Coroners,  nor  were 
they  to  receive  orders  or  instructions  from  them. 
The  only  orders  or  instructions  received  by  them 
were  those  contained  in  the  commissions  issued,  and 
others  verbally  communicated  by  the  Sheriff.  It  is 
true  they  were  instructed  not  to  enter  the  polling 
places,  except  to  prevent  breaches  of  the  peace,  and 
to  arrest  persons  violating  the  election  laws;  but  the 
effect  of  the  appointment  and  the  instructions  was  to 
render  these  men  judges  of  the  violation  of  law, 
and  of  the  propriety  of  arrests,  without  regard  to 
the  requests  or  authority  of  the  duly  appointed  offi- 
cers of  election.  By  the  Code  (M.  &  V.),  §1044, 
it  is  provided:  'The  Sheriff,  or,  if  he  is  a  can- 
didate, the  Coroner,  or,  if  there  be  no  Coroner,  some 
person  appointed  by  the  County  Court,  shall  hold 
all     popular     elections,    and    said    officer,    or    person, 


DECEMBER  TERM,   1896.  509 


Moore  v.  Sharp. 


shall  appoint  a  sufScient  number  of  deputies  to  hold 
said   election. ' 

'*The  Act  of  1890,  Ch.  24r,  Sec.  13,  provides: 
*No  person  other  than  the  election  officers  and 
voters  admitted,  as  hereinafter  provided,  shall  be 
permitted  within  said  rail,  or  room  where  the  elec- 
tion is  held,  except  by  authority  of  the  officers 
holding  the  election,  for  the  purpose  of  keeping 
order  and  enforcing  the  law.'  Section  14:  *No 
person  shall  be  allowed  in  the  room  in  which  said 
ballot  box  and  compartments  are,  except  the  officers 
of  election  and  those  appointed  by  the  officer  hold- 
ing the  election,  and  none  other,  to  secure  the  ob- 
servance  of   the   provisions   of   this   Act.' 

' '  Had  Mr.  Sharp  himself  not  been  a  candidate,  his 
right  to  appoint  a  sufficient  number  of  deputies  to 
serve  as  election  officers  would  have  been  unques- 
tionable, but,  being  a  candidate,  he  could  not  law- 
fully commission  deputies  for  election  day  only,  and 
send  them  to  the  polls  to  act  as  such.  Aside  from 
the  plain  provisions  of  the  statute,  a  sound  public 
policy  forbids  that  the  chief  peace  officer  of  the 
county  should  possess  and  exercise  a  power  so  great, 
so  capable  of  abuse,  and  conferring  so  large  an  ad- 
vantage over  his  opponents;  and  further  appoint- 
ments so  made  will  not  pass  unchallenged,  and  col- 
lisions with  the  regular  officers,  with  the  police,  or 
with  citizens  may  follow  with  the  most  deplorable 
results.  Such  results  are  all  the  more  likely  to 
occur   when,    as   in   this   case,  all  the   appointees   were 
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supporters  of  his  candidacy,  were  selected  largely 
upon  the  recommendations  of  political  friends,  were 
collected  at  political  headquarters,  there  instructed, 
and  from  thence  dispatched  to  their  respective  posts. 
How  many  were  armed,  and  to  what  extent,  does 
not  appear,  except  that  one  had  three  pistols  when 
he   started. 

* 'Assuming  that  legal  advice  was  sought  and  ac- 
cepted in  good  faith,  still,  these  appointments  were 
nevertheless  in  direct  violation  of-  law  and  opposed 
to  sound  public  policy.  The  ballot  should  be  ab- 
solutely free  within  the  limits  of  the  Constitution 
and  the  statutes.  The  timid  voter  should  no  more 
be  burdened  than  the  bravest,  and  the  public  peace 
should  not  be  imperiled  on  a  day  so  sacred  to 
American  citizens.  The  proof  offered  does  not  jus- 
tify the  rejection,  on  this  account,  of  the  returns 
from  any  ward  or  district.  How  far  individual 
voters  may  have  been  affected  will  be  discussed  here- 
after, but  if  none  were  actually  affected,  the  pre- 
cedent  must   be   condemned." 

We  have  thus  quoted  at  length  from  the  opinion 
of  the  Circuit  Judge  for  the  purpose  of  expressing 
our  unqualified  approval  of  his  construction  of  these 
statutes,  as  well  as  his  characterization  of  the  ap- 
pointment of  these  deputies  as  an  unlawful  and  un- 
warranted  act   on   the   part   of    Mr.    Sharp. 

Second  Wai'd. — It  is  assigned  as  error  that  the 
Court  failed  to  find  that  three  voters  in  the  Second 
Ward,    to   wit,    T.    M.     Campbell,    Brown,    and    WiU 
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Vester,  were  prevented  by  Sharp's  deputies  from 
voting  for  Moore.  The  Court  found,  in  respect  to 
these  voters,  that  there  was  no  proof  that  they  had 
not  in  fact  voted.  An  examination  of  the  poll  list 
of  that  ward  shows  that  persons  having  the  same 
names  did  vote.  The  Court  held,  the  burden  being 
upon  contestant,  and  there  being  no  sufficient  evi- 
dence that  said  electors  had  not  voted,  the  charge 
fails.  We  concur  in  the  ruling  of  the  Circuit  Judge, 
and   find   he   is   sustained   by   the   record. 

Third  Ward. — It  is  assigned  as  error  that  the 
Court  failed  to  credit  contestant,  Moore,  with  the  vote 
of  one  F.  E.  Braden.  It  is  insisted  that  one  Garvey 
had  Braden' s  poll  tax  receipt  at  the  polls,  and  sent 
for  Braden  to  come  and  vote;  that  when  Braden 
arrived  at  the  polls  Garvey  had  been  arrested  by 
Sharp's  deputies  for  an  alleged  violation  of  the  elec- 
tion law  and  taken  to  jail;  that  Braden,  upon  learn- 
ing this  fact,  and  being  unable  to  get  his  poll  tax 
receipt,  left  the  polls  and  failed  to  vote.  The  proof 
shows  that  Garvey  gave  bond  and  returned  to  the 
polls  before  they  were  closed.  The  record  shows 
that  Braden  was  not  of  age  until  August,  1896,  and 
hence  did  not  need  a  poll  tax  receipt  for  the  year 
1895,  and  could  have  voted  without  being  required 
to  exhibit  a  poll  tax  receipt.  Again,  the  witness, 
Garvey,  shows  that  Braden  had  changed  his  resi- 
dence  after  registering,  and  failed  to  reregister. 
Moreover,  Braden  was  not  introduced,  nor  is  it 
shown   how   he   would   have   voted.       We   concur   with 
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the  Circuit  Judge  in  disallowing  Moore  a  credit  for 
this    vote. 

Fourth  ^Yavd. — In  this  ward  contestant  insists  that 
the  vote  of  William  Freed  should  be  deducted  from 
the  column  of  Sharp.  Freed  testified  that  he  did 
not  vote  in  the  election.  Two  witnesses  contradicted 
him  and  swore  he  did  vote.  The  character  of  these 
two  witnesses,  however,  was  such  that  they  w^ere  en- 
titled to  little  credence,  and  we  concur  with  the 
Circuit   Judge   in   giving   credit   to   Freed. 

Fourteenth  Ward, — It  is  assigned  as  error  that  the 
Court  failed  to  charge  Sharp  with  removals  of  W. 
A.  Lance,  Geo.  W.  Waddle,  J.  M.  Waddle,  J.  F. 
Stinnet,  and  Robt.  Johnson.  In  other  words,  it  is 
charged  these  parties  voted  for  Sharp  illegally  in 
this,  that  after  registration  they  changed  their  re- 
spective residences  and  did  not  reregister.  It  is  there- 
fore insisted  on  behalf  of  contestant,  that  said  votes 
should  be  deducted  from  the  column  of  Sharp.  It 
is  true  that  W.  A.  Lance,  J.  F.  Stinnet,  Geo.  W. 
Waddle,  and  J.  M.  Waddle  did  change  their  resi- 
dence after  the  original  registration,  but  the  record 
shows  that  each  reregistered  in  July,  1896,  preced- 
ing  the  August  election.  As  respects  Robt.  Johnson, 
the  proof  shows  he  was  a  delinquent  poll  tax  debtor; 
he  declined  to  state  for  whom  he  voted,  and  there 
being  no  evidence  to  show  that  he  voted  for  Sharp, 
his  status  was  that  of  an  illegal  voter,  and  his  vote 
was  prorated  between  the  candidates  in  accordance  with 
the  rule  of   apportionment  agreed  upon  by  the  parties. 
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Fiftee7\th  "Ward, — Contestant,  Moore,  assigned  as 
errors  that  the  Circuit  Judge  charged  him  with  the 
votes  of  T.  J.  Turbeville  and  Frank  Turbeville, 
as  removals,  when  only  T.  J.  Turbeville  voted, 
and  that  he  had  not,  in  fact,  changed  his  residence. 
Further,  that  the  Court  charged  contestant,  Moore, 
with  J.  H.  Charleton  as  a  removal.  Contestant 
admits  that  in  this  ward  the  Court  charged  Sharp 
with  Jas.  Sanders,  delinquent,  and  J.  M.  Sanders, 
removal,  deducting  two  votes  from  Sharp,  when,  in 
fact,  Jas.  and  J.  M.  Sanders  are  one  and  the  same 
person.  It  is  shown  that  Sanders  was  both  a  delin- 
quent, that  is  to  say,  had  failed  to  pay  his  poll 
tax,  and  had  also  removed  without  a  reregistration. 
We  are  of  opinion  the  Circuit  Judge  was  in  error 
in  charging  contestant,  Moore,  with  both  of  the 
Turbeville  votes.  It  is  true  that  both  changed  their 
residences  after  registration,  but  the  poll  lists  show 
that  only  T.  J.  Turbeville  voted.  Frank  Turbeville 
did  not  vote,  and  hence  it  was  error  to  charge 
Moore  with  his  vote.  But  this  error  against  Moore 
is  counterbalanced  by  the  error  committed  in  his 
favor,  in  charging  Sharp  with  the  vote  of  both  Jas. 
and  J.  M.  Sanders,  when  both  sides  concede  they 
are  one  and  the  same  person.  We  are  further  of 
opinion  there  was  no  error  in  charging  contestant 
with  the  vote  of  J.  H.  Charleton,  on  account  of 
his   removal   without   reregistration. 

Sixteenth  Ward. — It  is  assigned  as  error  that  the 
Circuit  Judge  credited  Sharp  with  one  ballot  that  was 
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improperly  rejected  by  the  judges  of  election.  The 
proof  shows  that  Sharp  was  the  only  candidate  voted 
for  on  this  ballot;  but  down  on  one  side  it  had  a 
mark  like  writing,  but  not  plain  enough  to  be  made 
oat.  The  judges  could  not  say  from  this  marking 
whether  the  voter  intended  to  write  a  name  or 
whether  it  was  simply  scribbling;  but,  aside  from 
this  scribbling,  the  name  of  Sharp  was  properly 
marked.  The  judges  rejected  the  ballot,  upon  the 
ground,  probably,  that  the  scribbling  would  come 
under  the  head  of  ballots  marked  by  voters  for 
identification.  The  Circuit  Judge  held  that,  as  the 
name  of  Sharp  was  properly  marked  with  a  cross, 
the  ballot  should  not  have 'been  rejected  notwithstand- 
ing the  scribbling  on  the  side  of  tte  ballot.  Sec- 
tion 17  of  the  Dortch  law  provides,  viz.:  **That  if 
the  voter  marked  more  names  than  there  are  per- 
sons to  be  elected  to  an  office,  or  if  for  any  reason 
it  is  impossible  to  determine  the  voter's  choice  for 
any  office  to  be  filled,  his  ballot  should  not  be 
counted  for  such  office.  But  this  shall  not  vitiate 
the  ballot  so  far  as  properly  marked."  Section  18 
provides  ''that  any  ballot  marked  by  the  voter  for 
identification  shall  be  rejected."  It  appears  from  an 
examination  of  the  pleadings  that  no  issue  was  made 
by  contestee  covering  such  a  case,  and  we  therefore 
think  the  Circuit  Judge  was  in  error  in  charging 
contestant   with    this    vote. 

ElijJiUenth  Ward, — It   is   assigned   as  error  that  the 
Court   prorated  the   illegal  votes  of  Hamilton,  Britton, 
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Braden,  and  Gardner  between  the  two  candidates,  in- 
stead of  deducting  them  all  from  the  column  of 
Sharp,  since  the  proof  showed  that  they  all  favored 
Sharp.  There  is  no  proof  in  the  record  that  these 
men  voted  for  Sharp,  and  the  only  proof  that  they 
favored  Sharp  is  that  their  political  associations  were 
with  men  who  belonged  to  the  political  party  to 
which  Sharp  belonged.  It  would  not  follow  from 
this  that  these  men  voted  for  Sharp,  nor  would  it 
afford  any  presumption  of  that  fact.  These  votes 
being  illegal  were  properly  prorated,  and  should  not 
have  been  deducted  from  Sharp,  except  upon  stronger 
proof   that   they   were   cast  for   him. 

Nineteenth  Wa?*d. — It  is  assigned  as  error  that  the 
Circuit  Judge  erred  in  charging  Moore  with  the  vote 
of  D.  A.  Gee,  a  delinquent  poll  tax  debtor,  when  the 
proof  shows  that  he  affiliated  with  the  party  that  fa- 
vored Sharp.  Pat  Cain,  a  witness  for  contestant, 
does  state  that  the  voter.  Gee,  did  associate  with  the 
supporters  of  Sharp,  but  another  witness,  J.  P.  Mc- 
Dowell, proves  that  he  heard  Gee  say  two  or  three 
times  he  intended  to  vote  the  straight  Democratic 
ticket.  The  Circuit  Judge  found  that  he  voted  for 
contestant,  and  was  warranted  in  such  finding  by  the 
record. 

Second  District, — The  complaint  made  in  this  dis- 
trict is  that  Sharp  was  not  charged  with  the  vote 
of  Robt.  Scales,  upon  the  ground  that  Scales  was  a 
delinquent  poll  tax  debtor.  This  witness  proves  he 
was  exempted    from   the  payment  of    a    poll    tax  by 
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the  County  Court,  and  there  is  no  proof  to  the  con- 
trary. 

fourth  District. — Contestant  assigns  as  error  the 
action  of  the  Circuit  Judge  in  not  charging  Sharp 
with  the  vote  of  Willie  Cockrill,  colored,  a  delin- 
quent poll  tax  debtor.  The  Court  simply  prorated 
this  vote  between  the  candidates  upon  the  ground 
that  his  vote  was  illegal,  and  it  was  not  shown  for 
whom  he  voted.  Contestant  refers  us  to  the  evidence 
of  Morgan  Hurt  as  showing  that  Wm.  Cockrill  fa- 
vored the  election  of  Sharp,  but  upon  examination  of 
Hurt's  testimony,  we  find  no  reference  whatever  to 
this  voter,  nor  are  we  cited  to  any  other  evidence 
tending  to  show  this  fact.  It  is  also  assigned  as 
error  that  the  Court  prorated  the  votes  of  twelve  in- 
mates of  the  soldiers'  home  in  this  district,  upon  the 
ground  that  their  ballots  had  been  illegally  marked 
and  that  it  could  not  be  ascertained  for  whom  thev 
voted.      There  was  no  error  in  this  ruling. 

Seventh  District. — It  is  assigned  as  error  that  the 
Circuit  Judge  deducted  from  the  vote  of  Moore  the 
vote  cast  by  John  Chadwell,  upon  the  ground  that 
said  vote  was  illegal  in  this,  that  said  ballot  was 
marked  for  Chadwell,  when  the  proof  shows  he  was 
neither  blind  nor  physically  disabled.  Contestant  does 
not  deny  that  this  vote  was  illegal,  but  insists  it 
should  not  be  taken  from  him,  for  the  reason  that 
Sharp,  in  bis  answer  and  cross  petition,  does  not  at- 
tack the  returns  of  this  district  for  any  cause  what- 
ever,  and    this  is  true,  as  we  find    from  an  examina- 
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tion  of  the  pleadings.  But  the  contestant  does  attack 
the  returns  from  this  district  upon  the  ground  that 
one  ballot  was  marked  for  a  person  who  was  not 
physically  disabled,  and  was  valid  and  counted  for 
contestee  and  not  certified  according  to  law.  It  hav- 
ing turned  out  that  this  illegal  ballot  was  cast  for 
contestant  himself  and  not  for  contestee,  it  must  be 
charged  to  contestant. 

Eighth  District. — The  error  assigned  in  this  dis- 
trict is  that  the  Court  charged  Moore  with  the  vote 
of  F.  H.  King,  when  there  was  no  charge  by  Sharp 
in  his  pleadings  as  to  removals  or  nonresidents.  It 
is  conceded  that  the  vote  was  illegal,  but  it  is  in- 
sisted Sharp  cannot  get  the  benefit  of  it,  because 
he  did  not  make  an  issue  on  it  in  his  pleading. 
We  agree  with  Circuit  Judge  that  weight  of  evi- 
dence shows  that  F.  H.  King  voted  for  Moore,  but 
there  is  no  pleading  to  make  an  ipsue  on  this  vote, 
and  the  action  of  Circuit  Judge  in  charging  it  to 
Moore   was   erroneous. 

TldrteentK  District, — Complaint  is  made  by  con- 
testant that  the  Court  charged  him  with  the  vote 
of  an  unknown  voter  in  this  district  who  voted  on 
an  altered  registration  certificate.  This  assignment  is 
sustained,  for  the  reason  that  the  pleadings  of  neither 
side  are  broad  enough  to  raise  this  issue.  Moreover, 
the  evidence  is  not  very  satisfactory  that  this  un- 
known  voter   voted   for    Moore. 

Eighteenth  District. — It  is  assigned  as  error  that 
the   Court   failed    to   charge   Sharp   with  the   votes   of 
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W.  J.  Gilbert  and  Geo.  Jackson,  removals*  There 
is  evidence  to  show  that  these  persons  had  removed 
from  the  district  prior  to  the  election,  and  that  they 
voted  for  Sharp,  but  there  is  no  contest  made  by 
Moore  in  this  district,  nor  can  the  question  be  fairly 
raised  by  any  issue  presented  in  the  pleadings  of 
Sharp. 

Twentieth  DwtricL — In  this  district  it  is  claimed 
the  Court  erred  in  charging  E.  C.  Drake  as  a  re- 
moval, when  the  contestee,  Sharp,  makes  no  charge 
as  to  removals  in  this  district,  and  the  evidence 
shows  Drake  did  not  move  off  the  farm.  Contestee 
did  not  challenge  the  vote  of  this  district,  and  we 
think  the  Court  was  in  error  in  deducting  this  vote 
from   the   column   of   Moore. 

Tweiity'Second  District. — The  error  complained  of 
in  this  district  consists  in  charging  Moore  with 
marked  ballots  of  Kelly,  Durand,  and  Adcock,  when 
contestee,  Sharp,  made  no  charge  in  his  pleading  of 
marked  ballots  in  this  district.  It  is  true,  as 
alleged.  Sharp  made  no  such  issue  in  his  pleading, 
but  contestant,  in  his  petition,  charged  that  illegally 
marked  ballots  had  been  cast  for  Sharp  in  this  dis- 
trict. The  Court  having  found  that  these  ballots 
were  cast  for  Moore,  was  correct  under  the  issue 
raised  by  contestant  in  his  petition,  in  charging 
them    to   Moore. 

Tinnity-fourth  District. — The  error  assigned  in  this 
district  is  in  prorating  the  votes  of  five  persons, 
who    are    shown    to   be   delinquent    poll    tax    debtors, 
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instead  of  charging  them  all  to  Sharp.  There  is  no 
sufficient  proof  in  the  record  to  show  how  these 
men  voted  for  the  office  of  Sheriff,  and  it  being 
conceded  their  votes  were  illegal,  the  Court  was 
correct   in   apportioning  them    between   the   candidates. 

While  we  have  examined  all  the  assignments  made 
by  contestant  on  the  individual  votes,  we  have  only 
mentioned  those  which  are  more  prominently  in  con- 
troversy. The  result  of  our  tabulation  and  recast- 
ing of  the  vote  is  a  plurality  in  favor  of  Sharp  of 
six  votes.  Having  reached  this  result,  we  do  not 
review  the  assignments  of  error  made  on  behalf  of 
the  contestee,  Sharp.  It  suffices  to  say  we  have 
examined  them,  and  find  there  were  errors  committed 
to  the  prejudice  of  Sharp,  in  recasting  the  individual 
votes,  which  counterbalance  the  errors  committed  to 
the  prejudice   of   Moore. 

The  result  is,  the  judgment  of  the  Circuit  Court 
is    affirmed. 


PETITION   TO    REHEAR. 

McAlister,  J.  This  cause  was  decided  at  a  for- 
mer day  of  the  term,  when  the  Court  adjudged  that 
contestee,  John  D.  Sharp,  had  been  duly  elected 
Sheriff  of  Davidson  County,  by  a  majority  of  six 
votes.  This  result  was  reached  upon  a  consideration 
only  of  the  assignments  of  error  to  the  judgment  to- 
low    made    by  the    contestant,    Moore.      We    did   not 
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pass  upon  the  errors  assigned  on  behalf  of  contestee, 
Sharp,  for,  since  he  was  entitled  to  an  affirmance  of 
the  judgment  below,  upon  the  errors  assigned  by  con- 
testant, we  did  not  feel  called  upon  to  adjudicate 
the  questions  raised  in  the  assignments  of  error  made 
by  contestee.  We  did  state,  however,  in  our  original 
opinion,  that  we  had  examined  the  assignments  of 
error  made  on  behalf  of  Sharp,  and  had  discovered 
errors  committed  against  him  which  would  largely 
counterbalance  the  errors  committed  in  his  favor. 

Counsel  for  contestant,  however,  were  not  to  be 
discouraged  by  this  statement  of  the  Court,  and  have 
presented  a  petition  to  rehear,  accompanied  by  briefs, 
which  raise  questions  presented  on  the  original  hear- 
ing, and  press  them  with  renewed  zeal  and  ability. 
We  have  examined  this  petition,  and  the  errors  al- 
leged to  have  been  committed  by  this  Court,  with 
scrutinizing  care,  verifying  the  many  citations  with 
comparison  of  the  record,  poll  books,  delinquent  lists, 
and  other  exhibits.  It  is  not  possible  at  this  time 
to  discuss  seriatiffi  each  individual  vote  challenged, 
hence  we  will  only  notice  such  as  have  been  esjie- 
cially  emphasized  by  counsel. 

Second  Ward, — Complaint  is  made  that  the  Court, 
on  the  original  hearing,  charged  contestant,  Moore, 
with  the  vote  of  W.  L.  Oliver,  upon  the  ground 
that,  as  a  delinquent  poll  tax  debtor,  his  vote  for 
Moore  was  illegal.  Counsel  now  show  by  the  record 
that  W.  L.  Oliver,  at  the  time  he  voted,  was 
fifty-four    years    of    age,    and   hence    not  liable  for  a 
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poll  tax.  It  is  obvious  this  vote  was  improperly 
charged  to  contestant  by  the  Court  below,  and  this 
error   will   now  be   corrected.  • 

Ninth  Wai^d. — It  is  urged  on  behalf  of  contestant 
that  the  Court  below  was  in  error  in  charging  to 
Moore  the  vote  of  Thomas  A.  Murphy,  as  a  delin- 
quent poll  tax  debtor.  The  record  shows  that  Thos. 
A.  Murphy  voted  for  Moore  on  a  poll  tax  receipt 
issued  to  Martin  Murphy.  The  theory  of  contestant's 
counsel  is,  that  this  receipt  wasL  intended  for  Thos. 
A.  Murphy,  but  was  inadvertently  issued  to  Martin 
Murphy.  We  do  not  find  any  satisfactory  explana- 
tion of  this  discrepancy.  The  vote  was  prima  facie 
illegal,  and  we  think  was  properly  charged  to  Moore 
by  the  Circuit  Judge.  The  proof  is  clear  that 
Murphy  voted  for  Moore.  Again,  it  is  assigned  as 
error  that  Sharp  was  not  charged  by  the  Circuit 
Judge  with  the  vote  of  Chas.  T.  Moore,  who,  it  is 
alleged,  had  removed  and  failed  to  reregister,  as 
required  by  the  Act  of  Assembly.  Moore  was  ex- 
amined as  a  witness  and  swore  that  he  did  register, 
and  we  find  no  evidence  to  overthrow  his  positive 
swearing. 

Thirteenth  Ward, — The  complaint  made  in  this 
ward  is,  that  the  Court  below  charged  the  vote  of 
John  Snider  to  contestant,  Moore,  upon  the  ground 
that  Snider  had  changed  his  residence  in  the  ward, 
and  had  failed  to  reregister.  It  is  insisted  this 
was  error,  for  the  reason  that  Jno.  Snider  did  not, 
in   fact,    vote    in    said    election.       We    have    examined 
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the  poll-books  of  this  ward,  and  no  such  name  ap- 
pears in  the  list  of  voters.  -We  therefore  hold  this 
exception    well   taken. 

Seventeenth  District. — It  is  assigned  as  error  that 
the  Circuit  Judge  charged  to  contestant,  Moore,  the 
votes  of  six  illiterates  whose  ballots  were  marked  for 
them,  but  who  were  not  laboring  under  any  physical 
disability  that  authorized  it.  The  names  of  these 
illiterate  voters  were  not  given  in  the  tabulation 
made  by  the  Circuit  Judge,  and  this,  it  is  insisted, 
was   error. 

The  facts  in  connection  with  these  voters,  as  dis- 
closed by  the  record,  are,  viz.:  J.  W.  Wright,  who 
acted  as  Deputy  Coroner  in  this  district,  and  who 
held  the  election,  and  whose  duty  it  was  to  mark 
ballots  for  those  who  by  reason  of  blindness  or  other 
physical  disability  were  unable  to  mark  for  them- 
selves, testified  that,  as  the  officer  holding  the  elec- 
tion, he  marked  six,  eight,  or  ten  ballots  for  colored 
voters  who  were  not  blind  or  otherwise  physically 
disabled.  The  witness  further  testified  that  he  marked 
them  for  the  straight  Democratic  ticket,  which,  of 
course,  included  contestant,  who  was  the  Democratic 
candidate  for  Sheriff.  It  is  true  the  names  of  these 
illiterate  voters  whose  ballots  were  thus  illegally 
marked  for  contestant,  are  not  given,  but  the  record 
leaves  no  room  for  doubt  that  there  yrere  from  six 
to  ten  of  these  illegal  ballots.  The  Circuit  Judge 
only  charged  contestant,  Moore,  with  six  of  these 
votes,  which  was    the    lowest    number    stated    by   any 
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witness  to  have  been  illegally  marked.  In  this,  con- 
testant certainly  has  no  ground  to  complain. 

The  other  assignments  are  directed  to  alleged  errors 
of  the  Circuit  Judge  in  prorating  illegal  votes.  The 
Circuit  Court  declined  to  prorate  the  vote  of  any 
voter  unless  there  was  some  attempt  made  to  prove 
for  whom  he  voted.  Contestant,  in  this  petition  to 
rehear,  only  offers  to  apportion  the  illegal  votes  in 
certain  wards  and  districts.  Under  the  ruling  made 
by  this  Court  on  the  original  hearing,  all  illegal  votes 
must  be  prorated,  whether  there  was  any  proof  tend- 
ing to  show  how  they  were  cast  or  not.  Applying 
this  rule  to  all  the  wards  and  districts,  the  apportion- 
ment of  illegal  votes  leaves  a  balance  in  Sharp's 
favor. 

On  the  original  hearing  we  stated  that,  upon  ex- 
amination of  the  assignments  made  on  behalf  of  con- 
testee,  Sharp,  we  had  discovered  errors  to  his  prej- 
udice which  would  counterbalance  the  errors  com- 
mitted by  the  Court  in  his  favor.  We  think  a  very 
palpable  error  was  committed  by  the  Court  below 
in  ruling  that  an  order  or  resolution  passed  by 
the  County  Court  of  Davidson  County,  in  1894, 
exempting  from  the  payment  of  poll  taxes  all 
inmates  *'now"  or  ''then"  in  the  County  Asy- 
lum, was  a  sufficient  exemption  for  all  the  in- 
mates who  voted  in  the  August  election,  1896. 
There  were  eight  of  these  votes  cast  for  contest- 
ant, Moore,  which  the  Circuit  Court  declined  to  de- 
duct from   his   aggregate.      This  action  was   erroneous 
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for  the  following  reasons:    Sec.    687,   Shannon^s   Code, 
provides,  •  viz. :    <  *  Any   person  incapable  of  labor,  wish- 
ing  to   have   himself   declared    exempt   from   poll   tax, 
shall   apply  to   the   County  Court   by   petition,   stating 
the   ground   of   his   claim   therefor,   and   if   the   Court, 
upon  hearing  the   petition  and  the   testimony  produced 
before   them,    be   of   opinion   that  the   petitioner  is  in- 
capable  of    labor,    they    shall    declare    him    to    be   so 
of    record,    and    a    production    of    a    copy   of    same, 
duly   authenticated,    to   the  collector,    shall    be   his   au- 
thority for  omitting  to  collect  the  poll  tax  from  such 
person."       This    is    the    mode,     and     the    only    mode 
prescribed    by   law,    for   the    exemption   of    any   voter 
from    the   payment  of   poll   tax.       It   is  not  pretended 
that    this    statute    was    observed   in   a   single    instance 
in   the   ei^jht   votes   now    challenged.       The   onlv   claim 
these    voters   offered  for   exemption  from  the   payment 
of   poll   tax    was,    that    in    1894,   two   years   prior  to 
this    election,    the    County    Court    passed   a   resolution 
exempting    from    poll    tax    all    inmates    then    in   said 
County    Asylum.     There    is    not    a   syllable   of    proof 
that  any  one  of   these  eight    voters  was  an    inmate  of 
the   County   Asylum  in   189*1:,    when   this   blanket  reso- 
lution   was   adopted.       These  voters   were   all   liable  to 
a   poll   tax,   and   there    being   no    valid  exemption,  and 
it  affirmatively  appearing   that  their   ballots  were  cast 
for   Moore,  they  must   be  deducted   from   his   columD, 
Without    noticing    other    errors    assigned    by    con- 
testee,  some  of  which  are  well  made,  we  adhere  to  our 
original  judgment,    and  dismiss  the  petition  to  rehear. 
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Collins  v.    Williams. 

(Nashville.     December   19,    1896.) 

1.  Will.    Rule  in  Shelley's  case. 

The  rule  in  Shelley^s  case  does  not  apply,  and  the  first  taker  is 
not  yested  with  the  fee,  under  a  devise  of  lands  to  testator*s 
two  daughters,  and  to  the  suryivor  of  them  if  either  should 
die  without  a  child,  and  to  be  held  free  from  the  debts  of  their 
husbands  if  they  should  marry,  and  to  descend  *^  to  their  chil- 
dren."   {Post.  pp.  527-529.) 

• 

2.  Same.     Same* 

The  words  "  child  "  or  *•  children  "  are  words  of  purchase,  not  of 
limitation,  unless  controlled  by  other  language  of  the  will, 
and  are  not  the  equivalent  of  the  terms  *' heirs"  or  ** heirs  of 
his  body,"  as  used  in  the  statement  of  the  rule  in  Shelley's 
case.     {Posty  pp.  S27-529.) 

3.  Same.     Language  not  precatory. 

The  phrase,  **it  is  my  will  and  desire,"  is  not  merely  precatory, 
but  sufficient,  when  so  intended,  to  pass  and  vest  an  estate. 
{Post,  p.  529. ) 

4.  Equitable  Estoppel.    Does  not  attach,  when. 

The  absolute  owner  of  lands,  who,  entertaining  an  honest  belief 
that  he  had  but  a  life  estate  therein,  knowingly,  but  without 
fraud,  actual  or  constructive,  permits,  or  even  aids  his  chil- 
dren in  conveying  a  remainder  interest  they  are  supposed  to 
have  therein,  to  a  purchaser  equally  innocent  and  ignorant  of 
the  true  state  of  the  title,  is  not  estopped  to  reclaim  his  title 
from  such  purchaser.     {Post,  PP-  529-533.) 

Cases  cited  and  approved:  Morris  v.  Moore,  11  Hum.,  434;  Askins 
V.  Coe,  12  Lea,  677;  Patton  v.  McClure,  M.  &  Y.,  339;  6  John's 
Ch.,  167. 

5.  Estoppel.    Of  guarantor  of  tiUe. 

One  who  becomes  guarantor  or  surety  that  a  minor  shall  make 
title  to  lands,  is  estopped  thereafter  to  set  up  title  in  himself 
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to  the  land,  against  the  purchaser,  though  he  may  have  acted 
in  ignorance  of  his  own  title  and  in  perfect  good  faith.  {Post, 
pp.  533,  534.) 


FROM    FRANKLIN. 


Appeal  from   Chancery  Court  of   Franklin  County. 

T.     M.     McCONNELL,     Ch. 

Estill   &   Lynch   for   Collins. 
Banks   &   Embrey   for   Williams. 

McAlister,  J.  This  cause  involves,  first,  the 
construction  of  a  will,  and  presents  the  question 
whether  certain  devises  are  governed  by  the  rule  in 
Shelley's  case;  and,  secondly,  whether  complainant  is 
estopped  by  certa-in  acts  i7i  paw  from  asserting  title 
to  other  tracts  of  land  originally  owned  by  her  and 
not  embraced  in  the  will.  The  record  discloses  that 
in  the  year  1845  Samuel  Weeks  died  testate  in 
Franklin  County,  and  left  surviving  him  a  widow 
and  two  daughters,  to  whom,  by  the  second  clause 
of  his  will,  he  devised  all  his  property,  real  and 
personal,  share  and  share  alike.  The  daughters  were 
of  very  tender  years  at  the  time  of  the  death  of 
the  testator,  Lucy  being  seven  years  and  the  daughter 
Louisa  only  one  year  old.  Louisa  Collins  married  in 
1861,  and  has  eight  children.  Lucy  never  married. 
By  the  third  item   of  his  will  the  testator      provided, 
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viz.:  <* Should  my  two  daughters,  before  mentioned, 
arrive  at  the  age  of  maturity  and  marry,  my  will 
and  desire  is  that  the  property  given  to  them  shall 
not,  in  any  instance,  be  liable  for  the  debts  of 
their  husbands,  but  shall  descend  from  my  daughters 
aforesaid  to  their  children."  By  the  fourth  item  it 
was  provided  that  '<  should  either  of  my  children 
before  mentioned  die  without  a  child,  then  the  prop- 
erty given  to  it  shall  descend  to  that  which  may 
be   living,    in   the   manner   above   specified." 

It  is  insisted,  on  behalf  of  appellant,  that  Mrs. 
Collins  is  the  absolute  owner  of  the  property  de- 
vised in  the  will,  to  the  exclusion  of  her  children. 
In  other  words,  that  no  remainder  was  created  by 
the  terms  of  the  will  in  favor  of  the  children  of 
the  devisee,  but  that  the  first  taker  was  vested 
with  the  estate  in  fee  under  the  rule  established  in 
Shelley's  case,  which  was  in  force  in  this  State  at 
the  date  of  the  execution  of  this  will  in  1845. 
This  rule,  once  characterized  by  Judge  Reese  as  a 
Gothic  column  found  among  the  remains  of  feudality, 
was  abrogated  by  the  Act  of  1862.  This  was  sub- 
sequent to  the  death  of  the  testator,  and  it  may  be 
conceded  that  if  the  rule  is  applicable,  it  is  the  law 
of  this  case.  That  rule  was,  that  *<  whenever  any 
person,  by  any  gift  or  conveyance,  takes  an  estate 
of  freehold,  and,  in  the  same  gift  or  conveyance, 
an  estate  is  afterwards  limited,  by  way  of  remain- 
der, to  his  heirs  or  the  heirs  of  his  body,  the 
word    heirs    are    words    of    limitation    of    the    estate 
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carrying    the    inheritance    to    the    ancestor,    and    not 
words   of    purchase   creating   contingent   remainders   in 
the   heirs."      It    is    argued    by   counsel   for   appellant 
that    this    devise    falls    within    the    rule    in    Shelley's 
case.     It   will   be   observed,    however,    the  words  used 
in   this    will   are   child   and   children,    and   not   heir   or 
heirs   of    his   body.       It    has    been   uniformly    held   in 
this    State   that   the   word    child    or    children   is   prop- 
erly   a    word    of    purchase,     and    not    of    limitation, 
unless,    from   the   context   of    the   will,    it   is   made   to 
appear   that   they   were    intended   as   words   of    limita- 
tion.    There    is    nothing   in    the   language   of   this   will 
indicating  that  a  different  signification  was  attached  to 
the   word   child    or    children    than    its    ordinarv   leral 
meaning.      The    technical    and    legal    meaning   of    the 
word   child    or    children    is    the    immediate    offspring, 
and    not    an    indefinite     line    of    heirs.      The    fom*th 
clause    of     the    will    illustrates    the    intention    of    the 
testator    that    a    particular    class     was    in    his    mind 
when    he    made    this    devise.       As    already   stated,    in 
the  first   clause   of   the   will,    the   testator   devised   this 
land   to   his   wife    and    two    daughters    absolutely  and 
without    limitation,    share    and     share    alike.     By   the 
second    clause     he     provided     that,     if     his    daughters 
should   arrive  at   maturity  and   marry,    "my  will  and 
desire   is   that   the   property  given   to   them   shall   not^ 
in    any    instance,    be     liable    for    the    debts    of    their 
husbands,   but  shall  descend  from    my  daughters  afore- 
said   to    their    children."      The    next    clause    clearlv 
shows   that   the   testator   had   in   his   mind    the    imnie- 


DECEMBER  TERM,   1896.  529 


Collins  V.  Williams. 


diate  offsprings  of  his  daughters,  and  not  an  indefi- 
nite succession.  That  clause  providep  that,  * '  should 
either  of  my  children  before  mentioned  die  without 
a  child,  then  the  property  given  to  it  shall  descend 
to  that  [daughter]  who  may  be  living,  in  the 
manner  above  specified."  So  that  we  think  it  clear 
this  devise  does  not  fall  within  the  rule  in  Shelley's 
case.  Nor  can  we  agree,  as  insisted  by  counsel, 
that  the  words,  ''it  is  my  will  and  desire,"  em- 
ployed in  the  third  clause,  are  merely  precatory 
words  indicating  a  desire  or  recommendation,  and 
not  as  creating  a  remainder  in  the  children  of  the 
devisee. 

The  next  questiop  presented  is  in  respect  of  the 
estoppel  pleaded  against  complainant  from  asserting 
her  title  to  the  lands.  This  estoppel  arises  in  the 
following  manner:  The  Court  of  Chancery  Appeals 
found  that  complainant,  Mrs.  Collins,  had  the  abso- 
lute title  to  the  twenty  acre  tract,  and  also  to  the 
one  hundred  and  sixteen  acre  tract,  which  she  de- 
rived from  the  Chancery  Court.  She  stood  by  and 
allowed  six  of  her  children  to  convey  a  remainder 
interest  in  these  lands,  when  they  had  no  such  in- 
terest, and  actively  aided  in  perfecting  the  final 
consummation  of  the  trades  in  the  execution  of  the 
deeds   of  conveyance   to   these   defendants. 

The  Court  further  found  as  a  fact,  that  when 
Mrs.  Margaret  Smith,  a  married  daughter  of  com- 
plainant, executed  her  conveyance  she  was  a  minor, 
and   that    her   mother,    the   present   complainant,    came 
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to  Winchester  with  her  said  daughter  and  husband, 
where  the  deed  was  drawn,  signed,  and  acknowledged 
in  her  presence.  It  is  insisted  now  by  appellant, 
that,  in  view  of  all  these  acts,  Mrs.  Collins,  the 
present  complainant,  is  estopped  to  assert  title  to 
any  of  the  lands  she  allowed  her  children  to  convey. 
Mrs.  Collins,  at  the  time  these  several  convey- 
ances were  made  by  her  children,  was  not  laboring 
under  the  disability  of  coverture  but  was  a  fetue 
sole. 

The  Court  of  Chancery  Appeals  further  found  as 
a  fact,  that  all  the  parties  to  these  conveyances  acted 
on  the  belief  that  Mrs.  Collins  had  only  a  life  es- 
tate in  the  lands,  and  that  her  children  owned  the 
remainder  interest,  which  they  had  a  right  to  sell. 
The  Court  of  Chancery  Appeals  further  found  that 
Mrs.  Collins  was  ignorant  of  the  fact  that  she  owned 
the  fee  in  these  lands,  and  was  under  the  impres- 
sion   that   she   only   owned   a   life   estate. 

''The  general  rule,"  says  Mr,  Pomeroy,  '*is,  that 
if  a  person  interested  in  an  estate  knowingly  misleads 
another  into  dealing  with  the  estate  as  if  he  were 
not  interested,  he  will  be  postponed  to  the  i>arty 
misled,  and  compelled  to  make  his  representations 
specifically  good.  It  applies  to  one  who  denies  his 
own  title  or  incumbrance,  when  inquired  of  by  an- 
other who  is  about  to  purchase  the  land  or  to  loan 
money  upon  its  security;  to  one  who  knowingly 
suffers  another  to  expend  money  in  improvements, 
without  giving  nDtice  of   his   own  claim,  and   tlie  like. 
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This  equity,  being  merely  an  instance  of  fraud,  requires 
intentional  deceit,  or,  at  least,  that  gross  negligence 
which  is  evidence  of  an  intent  to  deceive.  In  the 
language  of  a  most  recent  decision,  to  preclude  the 
owner  of  land  from  asserting  his  legal  title  or  in- 
terest under  such  circumstances,  '  there  must  be  shown 
either  actual  fraud,  or  fault  or  negligence  equivalent 
to  fraud  on  his  part  in  concealing  his  title;  or  that 
he  was  silent  when  the  circumstances  would  impel 
an  honest  man  to  speak;  or  such  actual  intervention 
on  his  part,  as  in  Stmoe  v.  Barker^  6  Johns.  Ch., 
166,  so  as  to  render  it  just  that,  as  between  him 
and  the  party  acting  upon  his  suggestion,  he  should 
bear  the  loss.'  What  is  the  reason  of  this  rule? 
It  is  accurately  explained  in  the  same  decision. 
While  the  owner  of  land  may  by  his  acts  in 
pais  preclude  himself  from  asserting  his  legal  title, 
'it  is  obvious  that  the  doctrine  should  be  carefully 
and  sparingly  applied,  and  only  on  the  disclosure  of 
clear  and  satisfactory  grounds  of  justice  and  equity.' 
It  is  opposed,  says  the  author,  to  the  letter  of  the 
statute  of  frauds,  and  it  would  greatly  tend  to  the 
uncertainty  of  titles  if  they  were  allowed  to  be  af- 
fected by  parol  evidence  of  light  or  doubtful  char- 
acter. The  most  important  ground  of  justice  and 
equity  admitted  by  Courts  of  Equity  to  uplift  and 
displace  the  statute  of  frauds  concerning  legal  titles 
to  land,  by  fastening  a  liability  upon  the  wrong- 
doer, is  fraud.  There  are  many  instances  in  which 
equity  thus  compels   the  owner  of   land  to   forego   the 
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benefits  of  his  legal  title,  and  to  admit  the  equi- 
table claims  of  another,  in  direct  contravention  of  the 
literal  requirements  of  the  statute;  but  they  all  de- 
pend upon  the  same  principle."  Pomeroy's  Eq.  Jur., 
Vol.    II.,    Sec    807;    Bispham's   Equity,    Sec.    399. 

In  the  case  of  Morris  v.  Moore^  11  Hum.,  434, 
this  Court  quoted  with  approval  the  language  of  the 
Court  in  Stowe  v.  Barker^  6  Johns.  Ch.,  167,  cited 
by  Mr.  Pomeroy,  as  follows,  viz.:  <*  Where  one  hav- 
ing title  acquiesces  knowingly  and  freely  in  the  dis- 
position of  his  property  for  a  valuable  consideration 
by  a  person  pretending  to  title,  and  having  color  of 
title,  he  shall  be  bound  by  that  disposition  of  the 
property,  and  especially  if  he  encouraged  the  parties 
to  deal  with  each  other  in  such  sale  and  purchase. 
It  is  deemed  an  act  of  fraud  for  a  party,  cognizant 
all  the  time  of  his  own  right,  to  suffer  another 
party,  ignorant  of  that  right,  to  go  on  under  that 
ignorance  and  purchase  the  property  or  expend  money 
in   making   improvements   upon    it." 

The  Court  of  Chancery  Appeals  do  not  find  any 
fraudulent  conduct  or  intentional  deceit  on  the  part 
of  Mrs.  Collins,  nor  do  they  find  any  such  negli- 
gence on  her  part  as  amounts  to  constructive  fraud. 
On  the  contrary,  that  Court  finds  that  all  the  parties 
acted  in  good  faith  and  under  the  misapprehension 
that  Mrs.  Collins  only  owned  a  life  estate  in  these 
lands.  Upon  this  finding  of  facts,  which  is  con- 
clusive upon  us  that  Mrs.  Collins  was  ignorant  of 
the    true    state    of    her   title,    and   was    guilty  of   no 
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fraud,  we  agree  with  the  Court  of  Chancery  Appeals 
that  no  equitable  estoppel  can  be  predicated.  Said 
this  Court  in  Morris  v.  Moore^  11  Hum.,  already 
cited:  '*To  justify  the  application  of  the  rule  of 
equitable  estoppel,  it  is  material  that  the  party  should 
be  fully  apprised  of  his  rights,  and  should  by  his 
conduct  or  gross  negligence  encourage  or  influence 
the  purchase,  for  if  he  is  wholly  ignorant  of  his 
rights  or  the  purchaser  knows  them,  or  if  his  acts 
or  silence  or  negligence  do  not  mislead  or  in  aliy 
manner  affect  the  transaction,  there  can  be  no  just 
inference  of  actual  or  constructive  fraud."  Askins 
and  wife  v.  Coe^  12  Lea,  677;  Pomeroy's  Equity 
Juris.,  Vol.  II.,  Sec.  807.  So  it  was  held  in  Patton 
V.  McClure,  M.  &  Y.,  339,  <«that  if  one  know- 
ingly, though  he  does  it  passively  by  looking  on, 
suffer  another  to  purchase  and  expend  money  upon 
land  under  an  erroneous  opinion  of  title,  without 
making  his  claim  known,  he  shall  not  afterwards  be 
permitted  to  exercise  his  legal  rights  against  such 
person." 

We  are  of  opinion,  however,  that  in  respect  of 
two  of  the  interests  conveyed,  Mrs.  Collins  is  estopped. 
The  Court  of  Chancery  Appeals  found  that  when  B. 
W.  Collins  and  Mrs.  Margaret  Smith,  son  and 
daughter  of  Mrs.  Eliza  Collins,  conveyed  their  in- 
terests, they  were  minors,  and  that  Mrs.  Collins 
became  surety  on  their  bonds  executed  to  the  pur- 
chasers and  conditioned  for  the  acknowledgment  and 
ratification  of  their  respective  deeds  when  they  should 
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arrive  at  age.  Mrs.  Collins  has  thus  absolutely 
guaranteed  the  title  of  her  two  children  to  the  inter- 
ests conveyed  by  them  with  almost  as  much  solem- 
nity as  the  execution  of  a  deed  to  the  land  directly 
to  the  purchasers.  She  is  bound  to  make  good  that 
guaranty  regai'dless  of  her  knowledge  or  ignorance 
of   the   true   state   of   her   own   title. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
modified  to  the  extent  of  these  two  interests,  and 
in  respect  of  them  we  hold  that  Mrs.  Collins  is 
estopped  to  assert  any  title.  In  all  other  respects 
the  decree  of  the  Court  of  Chancery  Appeals  is 
affirmed. 
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Mitchell  v,  Kimbrough. 

{Nashville.       March    6,    1897.) 

1.  Will.     Of  married  womavi,  invalid  when. 

A  married  woman's  will,  invalid  when  made,  for  her  want  of 
testamentary  capacity,  is  not  vitalized  without  re-execution 
and  republication,'  though  she  retains  it  in  her  possession  until 
her  death,  and  treats  and  speaks  of  it  as  her  will  after  the 
passag-e  of  a  statute  conferring*  testamentary  capacity  upon 
married  women,  which  remained  in  force  at  her  death. 

Code  construed:  {  4247  (S.);  {  3351  (M.  &  V.);  J  2486  (T.  <fe  S.). 

2.  Same.     Same. 

A  married  woman's  will,  invalid  when  made,  for  her  want  of 
testamentary  capacity,  but  recognized  by  her  as  her  will  until 
her  death,  after  the  passage  of  a  statute  empowering  married 
women  to  make  wills,  though  never  re-executed  or  republished 
by  her,  does  not  become  operative  and  effectual  by  virtue  of 
the  statute  requiring  wills  to  be  construed  to  speak  and  take 
effect  as  if  executed  immediately  before  death,  and  to  pass  all 
property  then  owned  by  the  testator,  unless  a  contrary  inten- 
tion clearly  appears. 

Code  construed:  {  3927  (S.);  }  3035  (M.  &  V.);  {  2195  (T.  &  S.). 


FROM    GILES. 


Appeal     in    error    from    Circuit    Court     of    Giles 
County.      E.  D.  Patterson,  J. 
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John   T.   Allen   for   Mitchell. 
Flournoy  Rivers   for   Kimbrough. 

Snodgrass,  C.  J.  This  is  a  controversy  as  to 
the  will  of  Nancy  B.  Mitchell,  deceased,  which,  on 
an  issue  of  devUavlt  vel  no7iy  was  tried  in  the  Cir- 
cuit Court  of  Giles  County,  resulting  in  a  verdict 
in  favor  of  the  contestant  of  the  will  and  a  judg- 
ment of  the  Court  setting  the  will  aside.  The  pro- 
ponent appealed  in  error,  his  motion  for  a  new 
trial  having  been  overruled  by  the  Circuit  Judge. 
The  question  involved  in  the  case  is  whether  the 
will  of  a  married  woman,  executed  at  the  time  she 
had  no  power  to  make  a  will,  becomes  validated 
and  made  a  legal  will,  without  any  re-execution  or 
republication,  in  consequence  of  a  subsequent  statute 
empowering  her  to  make  a  will,  but  after  the  pas- 
sage of  which  nothing  was  done  by  her  about  it, 
save  to  speak  of  it  as  an  existing  instrument  of 
hers,  and  retain  and  treat  it  as  such.  This  ques- 
tion, in  various  forms,  was  presented  in  the  record 
— in  making  up  the  pleadings,  in  excluding  evidence, 
and  in  the  charge  of  the  Court.  The  forms  in 
which  it  was  presented  are  not  material  to  be  fur- 
ther considered.  The  same  question  was  presented 
in  all.  The  ruling  of  the  Circuit  Judge  was  that 
the  will  was  not  a  legal  will,  and  this  resulted  in 
the  verdict  and  judgment  already  stated.  The  facts 
of   the   case   are   as   follows: 

On     June    2,    1866,    Nancy    B.     Mitchell,    then   ft 
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married  woman  and  the  wife  of  plaintiff,  Henry  T. 
Mitchell,  made  and  published  her  will  in  writing, 
witnessed  by  two  subscribing  witnesses.  She  gave 
all  her  property,  both  real  and  personal  (according 
to  the  terms  of  the  instrument),  to  her  husband, 
Henry  T.  Mitchell.  The  testator  died  more  than 
twenty-five  years  later,  in  October,  1893.  The  will 
was  probated  in  common  form  in  the  County  Court 
of  Giles  County,  October  24,  1893,  and  was  ad- 
mitted to  record  as  the  last  will  and  testament  of 
the  said  Nancy  B.  Mitchell,  and  her  husband,  named 
as  executor  of  said  will  qualified  as  such.  Nancy 
B.  Mitchell  had  no  children,  and  her  relatives,  who 
would  have  inherited  her  estate  had  she  died  intes- 
tate, contested  the  will.  The  testatrix  had  no  estate 
at  her  death,  other  than  seventy  (70)  acres  of  land 
in  Giles  County,  held  by  her  as  a  general  estate, 
accruing   by   inheritance. 

The  contention  for  proponent  was  that  after  the 
Act  of  March  2,  1870,  took  effect,  which  gave  her 
power  to-  make  a  will,  she  retained  the  will  already 
made  in  her  possession,  and  treated  it  and  spoke  of 
it  as  her  will,  and  he  insists  that  when  she  died, 
in  October,  1893,  the  will  was  then  a  legal  will  by 
reason  of  the  operation  of  the  statute  embodied  in 
the  Code  at  §2195  (Shannon's  Code,  §3927).  That 
section  is  as  follows:  <<A  will  shall  be  construed,  in 
reference  to  the  real  and  personal  estate  comprised 
in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed    immediately   before   the   death   of    the   testa- 
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tor  and  shall  convev  all  the  real  estate  belonffing:  to 
him,  or  in  which  he  had  any  interest  at  his  de- 
C5ease,  unless  a  contrary  intention  appear  by  its 
words  and  context."  It  is  insisted  that  this  section 
makes  legal  a  will  which  would  have  been  other- 
wise illegal,  makes  it  a  legal  as  well  as  a  valid 
will  for  disposition  of  real  and  personal  property, 
In  this  contention  proponent  is  in  error.  The  sec- 
tion was  not  intended  to  determine  the  question  of 
testamentary  capacity,  but  only  the  effect  and  valid- 
ity of   the  will   as   to   property   therein  conveyed. 

The  true  rule,  we  think,  is  correctly  stated  in 
Schouler  on  Wills,  Sec.  11.  The  Section  is  entitled, 
<* Effects  of  Subsequent  Statute  upon  Wills,"  and  is 
as  follows:  ''The  will,  it  is  said,  does  not  take 
effect,  nor  are  there  any  rights  acquired  under  it, 
until  the  death  of  the  testator.  And  its  construe- 
tion  and  validity  depends  upon  the  law  as  it  then 
stands.  Hence,  it  follows  that  a  statute  passed 
after  the  making  of  the  will  and  before  the  death 
of  the  testator,  by  which  the  law  is  changed,  takes 
effect  upon  the  will.  Nevertheless,  such  retroactive 
effect  should  not  be  given  by  such  later  statute  to 
an  earlier  will,  as  to  render,  by  the  mere  force  of 
a  new  rule  of  construction,  a  different  disposition 
under  that  will  from  what  the  testator  obviously 
intended,  especially  if  the  legislation  manifested  no 
retroactive   intention. 

''On    the   other   hand,    however   it   may   be   as    to 
the   legal   operation   of  a    valid  will  upon   one's   prop- 
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erty,  the  rule  is,  that  if  the  testator  was,  at  the  date 
of  the  making  of  the  will,  without  testamentary 
capacity,  as  in  the  case  of  a  married  woman,  a 
subsequent  statute  which  comes  into  force  and  re- 
mains so  at  the  time  of  his  death,  will  not  turn 
the  invalid  testament  into  a  valid  one.  And,  in 
general,  the  legality  of  the  execution  of  a  will 
should  be  judged  of  by  the  law  as  it  was  when  it 
was  executed,  and  not  as  it  was  at  the  death  of 
the   testator. '^ 

To  the  same  effect  are  other  authorities.  In 
a  case  of  the  execution  of  a  will  by  a  person  not 
of  testamentary  capacity,  necessary  to  the  making  of 
a  legal  will,  republication  is  essential  to  its  legality. 
There  is  some  little  confusion  on  this  subject,  which 
has,  perhaps,  arisen  by  confounding  the  terms  '*  va- 
lidity" and  ** legality,"  by  confounding  the  **want 
of  testamentary  capacity"  with  the  effort  of  a  com- 
petent testator  'to  devise  or  bequeath  property,  by 
a  will   regular   in   form,    but   not   valid   in   effect. 

We  think  the  true  rule  clearly  deducible  from 
the  authorities,  is,  that  if  there  be  a  want  of  testa- 
mentary capacity  at  the  time  of  the  execution  of 
the  will,  such  will  never  takes  effect,  or,  rather,  is 
not  so  made  and  executed  as  to  take  effect  without 
republication,  although  a  statute  giving  testamentary 
capacity  should  be  subsequently  passed;  but  that  a 
will  which  was  legally  executed,  by  a  person  having 
testamentary  capacity,  which  attempted  to  pass  prop- 
erty  not  then    effectually   devised   or    bequeathed,    and 


540  NASHVILLE : 


Mitchell  u  Kimbrough. 


hence  invalid  as  to  such  devise  or  bequest,  will  be 
validated,  and  pass  such  property  included  by  force 
of  a  subsequent  statute  operating  to  authorize  it. 
The  judgment  is  therefore  correct,  and  must  be 
affirmed   with   cost. 
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Railroad  v.  Egerton. 

{Nashville.       March   6,    1897.) 

1.  Supreme  Court.    Record  entries  of  motUms  for  new  trial,  and  in 

arrest,  essentUil, 

It  is  essential  in  this  Court,  as  regards  that  class  of  questions 
which  must  be  made  by  motion  for  new  trial  or  in  arrest  of 
judgment,  that  such  motions,  and  the  action  of  the  Court 
thereon,  should  be  entered  upon  the  minute  book,  and  the 
omission  to  do  so  cannot  be  supplied  by  a  recital  in  the  bill 
of  exceptions  that  such  motions  were  made  and  overruled. 
(Post,  pp,  542,  543,) 

2.  Charge  op  Court.    Erroneous  refusal  to  charge  request. 

It  is  reversible  error  for  the  Court  to  refuse  to  give  defendant's 
request  to  the  jury  presenting  its  theory  of  the  case,  where, 
in  a  suit  against  a  railroad  company  for  the  killing  of  a  person 
found  mangled  and  unconscious  near  its  track,  there  is  no 
direct  evidence  of  the  manner  of  death,  but  circumstances 
supporting  almost  equally  the  theory  advanced  by  plaintiff, 
that  deceased  was  killed  by  a  front-end  collision,  and  the 
theory  advanced  by  defendant  that  he  was  injured  in  an  at- 
tempt to  board  the  train  while  in  motion.     {Post,  pp.  543,  544. ) 


FROM    DICKSON. 


Appeal    in   error    from    Circuit    Court    of    Dickson 
County.      W.    L.    Grigsby,    J. 
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W.   C.    Cherry,    Jacob  Leech,  J.   D.   B.    DeBow 

for    Railroad. 

Leech  &  Savage,  W.  E.  Cullum,  and  H.  C. 
Richardson   for   Eorerton. 

Snodgrass,  C.  J.  Egerton,  as  administrator  of 
Nathan  Bear,  brought  this  action  for  damages  against 
the  plaintiff  in  error  for  the  negligent  killing  of  his 
intestate,  who,  it  is  claimed,  was  struck  and  killed 
by  a  passing  train  of  the  company,  between  Coal- 
burg  and  Dickson,  Tenn.  It  appears  in  evidence 
that  plaintiflF's  intestate,  mangled  and  unconscious, 
was  found  near  the  railway  on  the  morning  of  De- 
cember 20,  1896.  No  one  saw  the  injury  inflicted 
upon  him,  and  it  was  a  matter  of  controversy 
whether  it  was  done  by  any  train  of  the  company, 
and,  if  so,  how.  But  the  case,  on  the  proper  issue, 
was  tried,  and  a  verdict  and  judgment  rendered  in 
favor  of  the  plaintiff  for  |3,000;  The  defendant 
apjwaled  in  error,  its  motion  for  a  new  trial  and 
in  arrest  of  judgment  being  overruled,  as  it  avers 
and   as   appears   in    the   bill   of    exceptions. 

It  does  not  appear,  however,  on  the  minutes  of 
the  Court  that  any  such  motions  were  made,  though 
the  bill  of  exceptions  recites  the  fact  that  they  were 
made.  We  cannot,  therefore,  hold  that  any  such 
motions  were  made  at  all.  If  made,  it  was  neces- 
sary that  they  should  have  been  entered  on  the 
minutes  of  the  Court,  and,  even  though  they  had 
been   in   fact  made,    and    the    bill    of    exceptions    pre- 
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8ented  be  treated  as  showing  that  they  were  made, 
it  is  still  indispensable  that  they  should  appear,  with 
the  action  of  the  Court  thereon,  on  the  minutes.  It 
is  not  the  office  of  a  bill  of  exceptions  to  preserve 
minute  entries,  and  take  the  place  of  the  minutes  of 
the  Court.  There  is,  therefore,  no  question  raised, 
as  far  as  the  evidence,  is  concerned,  which  can  be 
looked  to  under  that  assignment  on  the  merits. 
The  minutes,  however,  do  show  that  an  appeal  was 
prayed  and  granted,  and,  in  such  case,  errors  of 
law  assigned  can  be  looked  to  by  this  Court,  al- 
though there  were  no  motions  for  a  new  trial  and 
in   arrest   of    judgment. 

Thus  regarding  the  assignment,  we  proceed,  there- 
fore, to  consider  the  errors  of  law  raised.  Among 
other  things  complained  of,  in  this  connection,  is  the 
following: 

Defendant  requested  the  Court  to  charge  the  jury: 
*'If  you  believe,  from  the  proof,  that  the  deceased 
never  appeared  in  front  of  the  train,  but  staggered 
against  some  part  of  the  train  back  of  the  front  of 
the  engine,  the  plaintiff  could  not  recover."  This 
request  was  refused  by  the  Court.  As  already  shown, 
there  was  no  definite  proof  to  establish  where  or 
when  or  how  the  deceased  was  struck.  Under  the 
evidence,  it  is  just  as  possible,  if  not  as  probable, 
that  he  was  injured  in  the  way  indicated  in  the  re- 
quest as  in  any  other  way.  The  defendant,  there- 
fore, had  the  right  to  this  instruction,  and  it  was 
error   to    refuse   to   give   it.       It   is   no  answer  to   this 
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to  say,  as  it  is  argued,  that  there  is  no  evidence 
to  show  that  he  was  struck  in  this  manner,  for  there 
is  equally  no  evidence  to  show  that  he  was  struck 
in   any   other   manner    by   the   train. 

The  defendant's  theory  was,  that  he  was  not  in- 
jured by  a  train  at  all,  but  most  probably  struck 
in  a  drunken  brawl  by  some  unknown  assailant; 
but  if  his  injury  resulted  from  a  collision  with  a 
train,  the  argument  was  made  that,  from  the  con- 
struction of  the  car,  it  would  have  been  impossible 
for  him  to  have  received  the  particular  injuries  by 
any  collision  with  the  front  end,  or  any  part  of  the 
front  end,  of  a  passing  engine,  and  that  it  was 
possible,  and  more  probable,  that  his  injuries  could 
have  been  or  were  inflicted  while  he  was  attempting 
to  board  a  train  or  staggering  against  it,  than  by 
such  front -end  collision.  How  this,  in  fact,  occuiTed 
does  not  appear.  Which,  if  either,  theory  is  true  or 
most  probably  true,  are  matters  to  be  left  to  the 
jury,  with  all  the  other  facts  of  the  case  under  a 
proper  charge.  The  defendant  certainly  had  a  right 
to  have  this  view  of  it  considered  by  the  jury,  in 
the  absence  of  any  proof  of  the  manner  in  which 
the  accident  occurred.  The  judgment  is  therefore 
reversed,    and   the   case   remanded    for   a   new   trial. 


V      ^ 
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Jenkins  v.   Hankins. 
{Nashville.      March    6,    1897.) 

1.  Supreme  CorBT.    Practice  uiwii  siLccessive  trUils  aiid  bills  of  ex- 

ceptions. 

On  appeal  from  the  final  judgment  in  a  case  where  several  trials 
have  occurred  below  and  have  been  preserved  bj  separate  bills 
of  exceptions,  the  entire  cause  is  brought  up  for  review,  and 
the  proceedings  of  each  trial  will  be  considered  separately  and 
independently'  upon  its  own  bil^l  of  exceptions  and  in  the  order 
in  which  the  trials  occurred.     (Po>*t,  pp.  ^7-549.) 

Acts  construed :  Acts  1875,  Ch.  106. 

Cases  cited  and  approved:  State  v*  Perry,  4  Bax.,  438;  King  ^^ 
Miller,  8  Bax.,  382;  Railroad  v.  Conley,  10  Lea,  531;  Morgan 
V.  Bank,  13  Lea,  334;  Railroad  v.  Higgins,  85  Tenn.,  620;  Rail- 
road u.  Scott,  87  Tenn.,  494. 

2.  Verdict.     For  damages  in  cases  of  toi%  when  set  aside. 

A  verdict  for  damages  in  a  case  of  tort  will  not  be  set  aside  as" 
being  too  large  or  too  small  unless  its  amount  is  such  as  to  in- 
dicate passion,  prejudice,  partiality,  corruption,  or  unaccount- 
able caprice  on  the  part  of  the  jury,  and  in  such  case  the  Court 
will  set  it  aside  eqiially  whether  the  objection  be  that  it  is 
too  large  or  that  it  is  too  small.     (Post,  p.  549.) 

Cases  cited  and  approved:  Campbell  v.  Thornburg,  3  Head,  109; 
Tennessee,  etc,  Co.  v.  Roddy,  86  Tenn.,  400. 

8.  Same.    Same, 

Where  the  objection  to  a  verdict  for  damages  in  a  case  of  tort  is 
to  the  amount,  not  to  the  fact  of  the  verdict,  this  Court  will 
not  sustain  the  action  of  the  lower  Court  in  setting  it  aside  as 
being  **  against  the  evidence,"  unless  upon  its  own  independent 
investigation  of  the  facts,  untrammeled  by  the  opinion  of  the 
lower  Court,  it  shall  conclude  the  jury  acted  from  passion, 
prejudice,  partiality,  corruption  or  unaccountable  caprice. 
(Post,  PP' 549,  550.) 

Cases  cited  and  approved:  Tennessee,  etc.,  Co.  v,  Roddy,  85 
Tenn.,  400;  Turner  v.  Turner,  85  Tenn.,  387. 
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4.  Same.     Same,     Case  in  jtLdgment. 

This  Court  holds,  upon  a  review  of  the  facts  fully  recited  in  the 
opinion,  the  trial  Judge  erred  in  setting  aside  as  too  small  a 
verdict  of  one  cent  for  the  killing  of  plaintiif*8  intestate  bj  de- 
fendant in  a  personal  difficulty.     {PosU  PP-  553-556.) 

5.  CiiARQK  OP  Court.   Erroneous  as  to  civil  HoMlUy  of  insane  person. 

The  doctrine  that  an  insane  or  unconscious  person  is  responsible 
for  compensatory  damages  for  his  torts  is  erroneously  applied 
to  a  case  where  the  plaintiff  caused  the  insanity  or  uncon- 
sciousness of  defendant  by  the  infliction  of  unlawful  violence. 
{Post,  PP'  557,  558. ) 

Cases  cited:  Ward  v.  Conatser,  4  Bax.,  64. 

6.  Argument  OP  Counsel.     Regulation  of  by  Court, 

Where  the  Court  upon  its  own  motion  stopped  counsel  in  the 
course  of  an  improper  argument,  it  is  error  for  it  to  fail  to 
stop  counsel  on  the  other  side  in  presenting  the  same  improper 
matter  to  his  client's  advantage,  even  if  no  objection  is  inter- 
posed.    (Post,  pp.  558,  559.) 

7.  Costs.     No  more  costs  than  damages. 

The  statute  that  allows  no  more  costs  than  damages  when  the 
verdict  in  certain  cases  of  tort  does  not  exceed  five  dollars, 
applies  alike  whether  the  injury  did  or  did  not  cause  death. 
(Post,  p.  559.) 

Code  construed:  {  4939  (S.);  J  3922  (M.  &  V.);  {  3198  (T.  &  S.). 

Case  cited:  Steffner  v.  Burton,  87  Tenn.,  135. 
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Jno.  S.  McMurrat,  R.  Cantrell,  R.  McMillan, 
and   RoBT.   Smith  for   Hankins. 

Snodgrass,  C.  J.  The  son  of  the  defendant  in 
error  was  killed  by  Jenkins  in  a  personal  difficulty, 
and  this  suit  was  brought  against  Jenkins  for  dam- 
ages. It  has  been  several  times  tried,  resulting  in 
various  judgments  for  and  against  the  plaintiff.  At 
the  September  term,  1895,  the  case  was  tried,  and 
a  verdict  was  rendered  in  favor  of  plaintiff  and 
awarding  one  cent  damages.  This  verdict  was,  on 
motion  of  plaintiff,  set  aside  by  the  Circuit  Judge, 
l^ecause,  as  averred  in  the  motion  and  recited  by 
him,  it  was  ^^ against  the  evidence."  To  this  action 
of  the  Court  the  defendant  excepted,  making  a  bill 
of  exceptions  thereto,  which  was  signed  by  the  Court 
and  became  a  part  of  the  record.  The  case  was 
again  tried  at  the  January  term,  1896.  On  this 
trial  a  verdict  was  rendered  in  favor  of  the  defend-- 
ant,  and,  on  plaintiff^s  motion,  this  was  again  set 
aside,  on  the  ground  that  the  verdict  was  not  sus- 
tained by  the  evidence.  A  last  trial  was  had  at 
the  May  term,  1896.  Jury  rendered  verdict  in  favor 
of  plaintiff,  and  assessed  his  damages  at  $500.  Mo- 
tion for  new  trial  was  made  and  overruled,  and  the 
defendant  appealed   in   error. 

The   first  question   involved   is   as   to   the  action  of 
the   Circuit  Judge    in    setting    aside    the   verdict   ren-* 
dered   at  the  September   term   in  favor   of  the   plain- 
tiff,   but   assessing    his   damages   at   one   cent. 


■» 
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Chapter  106  of  the  Acts  of  1875  is,  '«An  Act 
to  provide  for  bills  of  exceptions  and  to  regulate 
the  practice  where  new  trials  are  granted  or  refused," 
and  provides,  ''that  where  a  motion  for  a  new  trial 
shall  be  granted  or  refused,  either  party  may  except 
to  the  decision  of  the  Court  and  may  reduce  to 
writing  the  reasons  for  said  new  trial,  -together  with 
the  substance  of  the  evidence  in  the  case,  and  also 
the  decision  of  the  court  on  said  motion,  and  it  shall 
be  the  duty  of  the  Judge  before  whom  such  motion 
is  made  to  allow  and  sign  the  sanre,  and  such  bill 
of  exceptions  shall  be  a  part  of  the  record  in  the 
case,  and  it  shall  be  lawful  for  the  appellant  in 
such  case  to  assign  for  error  that  the  Judge  in  the 
court  below  improperly  granted  or  refused  a  new 
trial  therein,  and  the  Supreme  Court  shall  have 
power  to  grant  new  trials  or  correct  any  errors  of 
the  Circuit  Court  in  granting  or  refusing  same.'- 
Acts    1875,    p.    189. 

Under  this  Act  the  right  of  either  party  to  pre- 
serve any  just  and  proper  advantage  obtained  by  a 
verdict  in  his  favor  which  has  been  erroneouslv  set 
aside  by  the  Circuit  Judge,  is  secured,  and  while  he 
cannot  appeal  at  the  time  such  action  is  taken, 
where  the  case  is  continued  in  Court  for  future 
trial  below  (State  v.  Perry ^  4:  Bax.,  438;  8  Bax., 
382;  10  Lea,  531;  13  Lea,  234),  be  may  bring 
this  question  up  on  appeal  from  the  subsequent 
final  judgment  rendered  against  him.  75.  In  such 
case    determination    of     the    correctness    or    incorrect- 
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ness  of  the  action  of  the  trial  .Judge  in  setting  the 
first  verdict  aside,  is  the  first  question  for  this 
Court.  Railroad  Go.  v.  Higgins^  1  Pickle,  620. 
The  trials  had  in  the  Court  below,  where  more 
than  one  was  had  and  bills  of  exceptions  preserved, 
are  considered  here  in  the  order  of  their  occur- 
rence.    Railroad  v.    Scott^    3   Pick.,    494. 

We  therefore  proceed  to  the  determination  of  the 
question  as  to  correctness  of  the  action  of  the  Cir- 
cuit Judge  in  setting  aside  the  verdict  of  the  jury, 
which  was  done  manifestly  because  the  Circuit  Judge 
thought  the  amount  given  was  too  small.  There  can 
be  no  doubt  that  the  Circuit  Judge  has  the  same 
power  to  set  aside  the  verdict  of  the  jury  when  the 
verdict  is  so  inadequate  as  to  indicate  passion,  preju- 
dice, corruption,  or  unaccountable  caprice,  as  he  has 
to  set  aside  similar  verdicts  so  excessive  as  to  indi- 
cate the  same  condition  of  mind  on  the  part  of  the 
jury.  Campbell  v.  Tlwrnburg^  3  Head,  109;  Ten- 
nessee Conl^  Iron  <&  Railroad  Co,  v.  Roddy^  1  Pickle, 
400. 

It  is  not  within  the  exercise  of  the  legitimate 
power  of  the  Circuit  Judge  to  set  aside  verdicts  as 
trifling  or  excessive,  unless  they  appear  to  be  the 
result  of  passion,  prejudice,  'corruption,  or  capricious 
action  on  the  part  of  the  jury.  It  will  be  observed 
that  this  particular  verdict  was  set  aside  by  the  Cir- 
cuit Judge  because,  in  his  opinion,  it  was  '*  against 
the  evidence,"  and  it  is  insisted  that  in  such  case  he 
has   exhibited   dissatisfaction  with   the  verdict,  and   his 
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dissatisfaction  cannot «  be  questioned  if  there  were  evi- 
dence pro  and  con  considered  by  the  jary,  and  by 
him  in  hie  action  setting  it  aside.  But  the  dis- 
satisfaction of  a  Circuit  Judge,  which,  appearing 
here,  will  invalidate  a  verdict,  must  be  as  to  the 
finding  upon  an  issue.  If  there  was  evidence  pro 
and  con,  and  an  issue  which  was  found  in  favor  of 
one  of  the  parties,  and  set  aside  at  the  instance  of 
the  other,  the  rule  is  applicable,  but  it  has  no  ap- 
plication to  the  question  of  the  amount.  Tennessee 
Coal  J  Iron  <&  Railroad  Co.  v.  Roddy  ^  1  Pickle,  400; 
Turner   v.    Turner^    1    Pickle,    38T. 

It  must  be  remembered  that  .in  this  case  the 
issues  were  found  in  favor  of  the  plaintiff,  and  the 
verdict  was  set  aside,  not  on  the  motion  of  the 
defendant,  but  on  the  motion  of  the  plaintiff  him- 
self, who  thought  the  amount  was  too  small.  The 
declaration,  therefore,  that  it  was  '^against  the 
evidence,"  although  in  general  terms,  can  have  no 
other  meaning  than  that  the  verdict  was  not  suffi- 
ciently large,  in  the  opinion  of  the  Court.  The 
Turner  case,  last  referred  to,  though  cited  by  coun- 
sel of  defendant  in  error  to  the  contrary,  expressly 
decides  that  it  was  not  the  duty  of  the  Circuit 
Judge  to  set  aside  such  a  verdict  if  he  was  dissat- 
isfied with  it.  In  that  case  there  had  been  a  judg- 
ment against  the  defendant,  and  the  Court  had 
expressed  dissatisfaction  with  it,  which  was  an  ex- 
pression of  dissatisfaction  as  to  the  finding  upon  the 
issues.       This    Court    reversed    it    expressly    for    this 
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reason,  but,  repeating  the  rule  which  had  been  an- 
nounced in  the  Roddy  case,  and  referring  to  that 
case,  said:  '*We  have  held  at  this  term  that  where, 
in  an  action  for  damages  for  tort,  the  Circuit  Judge 
has  expressed  dissatisfaction  as  to  the  amount  of  the 
verdict,  which  he  nevertheless  let  stand,  we  do  not 
reverse,  because,  notwithstanding  such  dissatisfaction, 
it  was  his  duty  to  let  such  verdict  stand,  unless  it 
was  so  excessive  as  to  indicate  passion,  prejudice, 
corruption,  or  other  improper  influences  operating  to 
produce  it,  of  which  we  could  judge  from  the  rec- 
ord as  well  as  he.  But  the  rule  now  asserted  was 
emphasized  in  that  case,  that  where  the  dissatisfac- 
tion is  not  with  the  amount,  but  the  fact  of  the 
verdict,  it  will  not  be  allowed  to  stand.  This  dis- 
tinction is  perfectly  obvious.  It  is  clear  in  this 
case  that  it  was  not  dissatisfaction  with  the  fact 
of  the  verdict,  because  the  plaiAtiff,  who  moved 
to  set  it  aside,  had  obtained  it,  and  had  obtained 
all  he  wished,  except  the  amount  he  wished. 
And,  therefore;  it  is  clear  that  his  dissatisfaction, 
and  that  of  the  Judge  who  allowed  his  motion,  was 
with  the  amount  and  not  the  fact  of  the  verdict. 
The  case  has  to  stand,  therefore,  or  fall  upon  the 
right  of  the  Circuit  Judge  to  set  this  verdict  aside 
because  it  had  been  the  result  of  influences  indi- 
cated.* The  record  setting  aside  does  not  assume 
that,  in  the  opinion  of  the  Judge,  it  indicated  either 
passion,  prejudice,  corruption,  partiality,  unaccountable 
caprice  or   any   improper   influence.     And  if  it  can  be 
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assumed  that  he  thought  so,   and  did  not  express  that 
as  the  reason,  which  is  the  most  favorable  assumption 
to  be  taken  to  uphold  the  action  of  the  Circuit  Judge, 
then,    as   said   in   the   Turner   case,    we   can   determine 
this   question   as   well   as    he,    and,  as    decided    in   the 
Higgins   case   referred   to,   it    is    our   duty   to  do  so. 
It   was    said    in    that    case:     <^It   was    error   in    the 
Circuit    Judge    to    set    aside    the   verdict  of    a    jury 
and   grant  a   new  trial,   in   an  action  for  damages  for 
a    personal    tort,    on    the    ground    that    the    amount 
awarded   was   insufficient  .and    inadequate,    there   being 
no   evidence   to   show    passion,   prejudice,    or   partiality 
on    the    part    of    the    jury."     It    was    further    said 
that   the   eflFect   of   this    Act    of    1875   (which   we  are 
now    considering),    is    simply    to    give    to   this    Court 
the    same    power    to    reverse    for    error    in    granting 
new   trials,  and    as    to   verdicts   improperly   set   aside, 
that   it    has    always    had    to    reverse    judgments   ren- 
dered   on    improper   verdicts.       In    that    case    a    first 
verdict    had   been    rendered    for    $500.       There   was  a 
motion   to    set    it    aside,    and    this   was    done    by  the 
Circuit   Judge   upon   the   ground  that   ''the   verdict  of 
the    jury    assessing    plaintiff's    damages    at   $500    was, 
and   is,    insufficient    and    inadequate    for    the    loss    of 
her  husband."     There  was  a  second  trial,  and  verdict 
for   $5,000    with   judgment,    and    defendants   appealed. 
The    first   verdict   was    first    considered.       It    was  de- 
termined  that    it    did    not    evince    passion,    prejudice, 
or   corruption,    authorizing    the    Court    to   have   set  it 


DECEMBER  TERM,  1896.  553 

« 

Jenkins  v.  Hankins. 

aside,    and    judgment   was    rendered    on    it    here,    the 
last   one   being   set   aside   as   the   result. 

In  the  case  before  us,  as  afready  stated,  there 
were  three  verdicts  on  the  merits.  There  was  one 
awarding  one  cent,  there  was  another  in  favor  of 
the  defendant,  and  the  last  was  but  a  verdict  for 
$500.'  There  is  nothing  in  these  results  nor  in  the 
facts,  to  indicate  that  the  jury  which  rendered  the 
first  verdict  complained  of,  was  influenced  by  either 
passion,  prejudice,  partiality,  or  corruption.  The 
deceased  brought  on  the  attack;  the  defendant,  from 
the  evidence,  was  a  slight,  frail  man,  and  while 
probably  a  violent  and  dangerous  one,  was  not  only 
not  at  the  time  engaged  in  any  difficulty  with  the 
deceased,  but  was  sitting  in  a  store  talking  with 
some  friends,  leaning,  or  as  the  witness  put  it, 
** tilting  back"  in  his  chair  with  his  back  rather  to- 
ward the  entrance  through  which  the  deceased  came, 
.  who,  without  warning,  sprang  upon  him  and  threw 
him  to  the  ground,  and  was  violently  beating 
and  kicking:  him  when  they  were  separated.  The 
deceased  escaped  from  the  man  who  was  endeavoring 
to  hold  him  and  restrain  the  difficulty,  made  his 
way  to  the  immediate  vicinity  of  the  defendant,  and 
was  there  shot  the  first  time.  It  is  true  he  then 
retreated  in  the  direction  of  his  brother's  store  and 
was  followed  by  defendant  and  shot  several  times 
subsequently.  He  appears  to  have  provided  himself 
with  cartridges,  for  some  were  found  in  his  pocket, 
although   no   one   testified    to   the   finding   of  any   pis- 
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tol  upon  him.  He  may  have  been  making  his  way 
to  the  store  of  his  brother  to  arm  himself  and 
continue  the  difficulty,  or  merely  as  a  matter  of 
taking  refuge.  The  jury  was  authorized  to  infer 
either.  He  seems  to  have  been  a  much  stronger 
man  than  the  defendant,  and  the  evidence  indicates 
that  he   was   a   very   bold   man. 

The  plaintiff  attempts  to  show  that  the  defendant 
was  a  desperate  and  violent  man,  who  went  armed 
habitually,  and  yet  the  deceased  did  not  hesitate  to 
attack  him  with  full  knowledge  of  this  character  and 
condition  of  defendant.  This^  certainly  does  not  indi- 
cate any  fear  of  defendant,  and,  being  much  the  more 
powerful  man,  it  is  not  unlikely  that  deceased  would 
have  renewed  the  conflict  from  a  place  of  safety  had 
he  reached  one.  We  have  several  times  held  that 
if  one  be  but  retiring  from  a  difficulty  with  a  view 
to   gain   an   immediate  advantage  and  continue  it,  this 

• 

is  not  such  a  cessation  of  it  as  requires  defendant, 
to  suspend  his  effort  to  defend  himself  against  the 
original  attack,  good  faith,  of  course,  being  presumed. 
The  jury  was,  therefore,  very  well  warranted  in  the 
assumption  that  the  defendant  had  the  right  to  ex- 
pect deceased  not  to  discontinue  the  conflict.  Whether 
that  be  the  absolutely  correct  inference  or  not,  it 
is  not  material  to  inquire.  It  is  sufficient  if  it  be 
one  fairly  deducible  from  the  evidence,  and  one  which 
the  jury  (as  they  certainly  did  in  this  case)  had  the 
right  to  draw.  There  could  be  no  doubt  that  the 
plaintiff  would    be   entitled   to   no   damages  for  a  re- 


DECEMBER  TERM,  1896.  ^      555 

■     ■■■■I  I  -        ■— ■  11      I  ■  ■  I  I  I  ■  ■      ■   ■  11^  -■■   ■   ■  ■■     ■        ■  ■■  I     ■   ■ ■!  ■  »m     ■■^  ■■  —  —  ■  — -  m     ^ 

Jenkins  u  Hankins. 

turn  of  violence  by  the  defendant  to  the  deceased 
after  deceased  had  so  violently  and  unexpectedly  as- 
sailed him,  unless  defendant's  resistance  was  wholly 
disproportioned  to  the  violence  offered  to  himself;  and 
the  jury  had,  therefore,  the  right,  in  considering 
that  question,  to  draw  the  inference  that  the  de- 
ceased, in  making  his  immediate  escape  after  his  vio- 
lent attack,  was  but  resorting  to  the  necessary  means 
of  placing  himself  in  a  better  position  and  better 
preparing  himself  for  the  peculiar  aspect  of  the  dif- 
ficulty  which   had   resulted. 

There  was  evidence  tending  to  show  that  the  de- 
ceased had  threatened,  if  he  could  once  get  his  hands 
on  the  defendant,  that  he  would  do  him  the  great- 
est  violence.  There  was  evidence  in  the  record  in- 
dicating that  the  effect  of  the  injuries  inflicted  on 
the  defendant  had  been  to  daze  him  and  impair,  if 
not  destroy,  his  consciousness  for  some  little  time. 
Under  the  circumstances — provocation  and  attack  of 
the  deceased,  its  violence  and  its  danger  to  the  de- 
fendant— even  though  he  might  not  have  been  tech- 
nically altogether  in  the  right,  so  as  to  require  that 
they  render  a  verdict  on  the  issues  for  him,  the 
jury  might  very  well  have  assumed  that  deceased, 
having  provoked  the  diflSculty,  brought  the  result 
upon  himself,  and  was  not  entitled  to  anything  but 
nominal  damages.  In  other  words,  that  it  should 
not  be  made  a  money-making  matter  to  him  or  to 
those  standing  in  the  position  of  his  representatives. 
The  jury  were  authorized  to  say  this,  and  this  Court 
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can  see  no  reason  to  put  upon  them,  for  saying  it, 
the  imputation  that  they  acted  in  passion  or  from 
motives  of  partiality,  prejudice,  or  corruption.  In 
cases  of  this  character  it  is  peculiarly  their  province, 
in  determining  the  issues,  to  fix  the  amount  of  dam- 
ages and  to  fix  it  with  its  proper  abatement  on 
account  of  the  contributing  fault  of  the  deceased. 
Their  action  is  not  controllable  by  the  Court  below 
or  this  Court,  unless,  as  already  stated,  we  can  see 
that  it  was  brought  about  under  the  improper  in- 
fluences indicated.  In  assault  cases  and  some  other 
cases  of  tort,  the  question  of  cost  is  expressly  regu- 
lated by  the  amount  of  the  verdict,  and,  where  the 
jury  find  a  verdict  for  an  amount  not  exceeding 
$5,  the  cost  is  to  be  paid  by  the  plaintiff,  except 
an  amount  equal  to  the  recovery.  Code,  §  3922: 
Stefner   v.    Burton^    3    Pickle,    135. 

It  was  expressly  contemplated  in  such  cases  that 
there  would  be  necessary  instances  in  which,  techni- 
cally, the  defendant  might  be  guilty:  of  the  offense 
charged,  and  yet  he  might  not,  for  many  reasons,  be 
required  to  comj^ensate  the  injured  party  in  anything 
other  than  a  nominal  amount.  This  statute  has  been 
many  years  upon  the  statute  books,  has  met  the 
approval  of  the  people,  the  profession,  and  the  Courts, 
and  has  served  a  great  purpose  in  authorizing  the 
infliction  of  costs  upon  the  undeserving  litigant  whom 
the  jury  shall  find  to  have  been  in  fault,  or,  for 
other    reasons,    not   entitled   to    more   compensation   for 
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the    technical    fault    of    the   defendant    against    whom 
they   find   the   issues. 

This  statute  is  cited  to  show  legislative  adoption 
and  approval  of  the  policy  of  giving  to  juries  the 
power  to  render  the  smallest  verdict  when  th6  in- 
jury of  the  aggrieved  party  has  been  trivial,  or 
when  his  own  misconduct  has  been  such  as  to  re- 
quire that  his  recovery  shbuld  be  so  abated  as  to 
be   practically   nomin))4. 

There  were  two  errors  in  the  second  verdict  fatal 
to  its  validity.  One  was  the  charge  of  the  Court  to 
the  question  as  to  the  defendant's  unconsciousness  or 
insanity  at  the  time  of  the  commission  of  the  offense. 
He  applied  to  the  facts  of  this  case  the  general 
doctrine  that  an  unconscious  or  an  insane  man,  while 
not  responsible  for  punitive  damages  for  his  torts, 
is  nevertheless  responsible  for  compensatory  damages, 
as  laid  down  in  Ward  v.  Conatser^  4  Baxter,  64. 
This  is  the  general  rule,  but  if  there  were  any 
unconsciousness  or  temporary  insanity  in  the  present 
case  when  the  shooting  was  donej  it  was  the  result 
of  the  immediate  act  of  the  deceased,  and  would  have 
been,  in  consequence,  an  excuse  for  any  injury  in- 
flicted. It  cannot  be  true  that  because  an  insane 
man  is  responsible  for  his  acts,  so  far  as  making 
good  any  actual  damage  he  inflicts  is  concerned,  that 
the  same  is  true  when  the  complaint  is  made  by  the 
person,  or  representative  of  the  person,  who  has  im- 
mediately, by  the  infliction  of  unprovoked  or  unnec- 
essary  vio  ence,    produced    the   temporary   insanity    or 
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unconsciousness    under     which     the     defendant      acted. 
This,    it  seems,    is   too   clear   for   argument. 

Another  error  was  committed  by  the  Court  in 
allowing  the  counsel  for  the  plaintiff  to  suggest  and 
go  lAto  details  respecting  the  former  acquittal  of 
the  defendant  on  a  criminal  charge  for  the  same 
offense.  The  defendant's  counsel  had  said,  in  argu- 
ment, that  the  defendant  had  been  acquitted  of  this 
charge  in  a  criminal  trial.  iThe  Court,  without 
objection  from  the  other  side,  properly  stopped  the 
counsel  from  making  any  argument  on  this  line,  but 
he  permitted  plaintiff's  counsel  to  argue  elaborately 
this  question  of  defendant's  acquittal  and  go  into  de- 
tails about  how  it  was  done,  or  might  have  been 
done.  This  was  manifest  error,  and  to  the  prejudice 
of  defendant.  For  while  the  defendant  cannot  use  his 
acquittal  to  his  advantage,  it  would  be  gross  injus- 
tice to  allow  it  to  be  used  by  his  civil  adversary 
to  his  disadvantage.  The  Court,  in  this  instance, 
should  have  done  as  he  did  in  the  other — peremp- 
torily require  the  counsel  to  desist  from  such  argu- 
ment, with  or  without  objection.  It  is  the  duty  of 
the  Court  to  protect  litigants  from  improper  argu- 
ment, and  to  see  that  justice  is  dealt  out  fairly  by 
the  jury,  uninfluenced  by  any  improper  considera- 
tions, among  the  most  dangerous  of  which  is  the 
inflammatory  argument  of  accomplished  and  adroit 
advocates  before  an  untrained  and  inexperienced  body 
of  men  called  to  decide  questions  of  controversy  upon 
law   and   evidence.       As   this   last   verdict   must   neces- 
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sarily  be  jracated,  as  a  consequence  of  sustaining  the 
first,  it  is  only  material  to  mention  these  things  as 
probably  accounting  for  the  last  verdict,  and  conse- 
quently removing  its  supposed  evidential  efTect,  to 
indicate  that  the  former  verdict  aflSrmed  was  in 
comparison   slightly   trivial. 

It  follows  that  the  last  judgment  must  be  va- 
cated, and  proper  judgment  rendered  here  on  the 
first  verdict  for  one  cent  damages,  with  one  cent 
cost,  in  favor  of  plaintiff  (defendant  in  error),  and 
judgment  rendered  in  favor  of  defendant  (plaintiff  in 
error),  for  the  remainder  of  the  costs,  in  both  Courts, 
under  §  3922  of  the  Code,  which  we  hold  applies 
to  all  suits  for  damages  for  assault  or  assault  and 
battery,  whatever  may  have  been  the  result,  whether 
death  or  less  injury.  It  is  earnestly  argued  by 
plaintiff's  counsel,  that  as  death  resulted  in  this  case, 
the  statute  does  not  apply;  but  the  statute  makes 
no  such  exception,  and  we  can  make  none.  It  ap- 
plies to  all  cases  where  the  action  is  predicated 
upon  injury  inflicted  or  damages  sustained,  through 
assault  or  assault  and  battery,  whether  it  resulted 
in   slight  injury,    seriously,    or   fatally. 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE 


FOR  THE 


WESTERN  DIVISION. 


JACKSON,    APRIL  TERM,    1897. 


King  v.  Coleman. 
(Jackson.     April    10,    1897.) 

1.  Deed.    Effect  of,  between  grantor  and  grantee, 

A  deed,  as  between  the  grantor  and  grantee,  passes  the  title  as 
contemplated  by  its  terms,  whether  it  be  with  or  without  con- 
sideration, and  whether  it  be  made  in  good  faith  or  for  a 
fraudulent  purpose,  and  whether  registered  or  not,  and  the 
title  is  not  revested  in  the  grantor  by  the  mere  nonclaim  of 
the  grantee  and  the  non change  of  possession.     (Post^  p.  566,) 

Case  cited:  Woods  v.  Bonner,  89  Tenn.,  411. 

2.  L\Ni>  Law.    Assignment  of  land  held  by  entry. 

The  enterer's  assignment  of  ''  the  land  "  described  in  his  plat  and 
certificate  of  survey  is*  ineffectual  to  pass  title,  however  an- 
cient the  entry,  if  no  grant  had  issued  upon  the  entry  and  no 
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possession,  sufficient  to  raise  presumption  of  a  grant,  had  been 
held  thereunder.     {Post,  pp,  566-568,) 

Cases  cited  and  approved:  Cannon  v.  Phillips,  3  Sneed,  211; 
Snoddy  v.  Kreutch,  3  Head,  302;  Williams  \\  Donnell,  2  Head, 
695. 

3.  Same.     Rights  of  assiffuee  of  pUit  and  certificate  of  survey. 

The  assignee  of  a  plat  and  certificate  of  survey  acquires  not  title 
to  the  lands  therein  described,  but  only  the  right  to  receive  a 
grant  therefor  from  the  State  upon  proper  presentation  and 
proof  of  the  assignment.     (Post,  PP-  568,  569.) 

Cases  cited  and  approved:  Wilburn  v.  Spofford,  4  Sneed,  699; 
Smith  V.  Peace,  1  Lea,  591;  Holcomb  v.  Canady,  2  Heis.,  613. 

4.  Same.     The  interest  of  an  enterer  and  his  assignee  subject  to  levy 

and  8nlc. 

The  interest  of  the  enterer  of  lands,  and  of  his  assignee,  is  sub- 
ject to  levy  of  execution,  and  passes,  with  the  right  to  demand 
and  receive  a  grant  from  the  State,  to  purchaser  at  execution 
sale  upon  a  proper  transfer  by  the  Sheriff.    {Post,  p.  569.) 

Code  construed:  J  4761  (S.);  i  3746  (M.  &  Y.);  8  3033  (T.  &  S.). 

Cases  cited  and  approved:  Bum  pas  v.  Gregory,  8  Yer.,  46:  Lee 
V.  Crossna,  6  Hum.,  281;  Hall  v.  Heftly,  Id.,  444;  Crutsinger  r. 
Catron,  10  Hum.,  29. 

5.  Ejectmp:nt.     Plaintiff  must  sJiov^  title. 

To  eject  the  possessor  of  land  or  to  remove  a  cloud  from  title, 
the  plaintiff  must  aver  and  prove  title  in  himself.     {PosU  pp- 

570,  571.) 

Code  construed:  ?  4970  (S.);  g  3953  (M.  &  V.);  J  3229  (T.  &  S.) 

Cases  cited  and  approved:  Anderson  v.  Talbot,  1  Heis.,  408;  Ross 
r.  Young.  5  Sneed,  627;  Estill  v.  Deckerd,  4  Bax.,  499;  Hoyal 
V.  Bryson,  6  Heis.,  139;  Coal  (reek  Co.  v.  Ross,  12  Lea,  1;  Lang- 
ford  V.  Love,  3. Sneed,  309;  Campbell  v.  Campbell,  3  Head,  325: 
Walker  v.  Fox,  85  Tenn.,  154;  Garrett  v.  Belmont  Land  Co.,  94 
Tenn.,  460;  Evans  v.  Belmont  Land  Co.,  92  Tenn.,  348. 

6.  Pauol  Sale  of  Land.     Not  enforced,  whefu 

A  parol  vendee  of  land  out  of  possession  cannot  have  the  sale 
completed  and  enforced  so  as  to  dispossess  independent  third 
parties  who  are  in  possession,  clainling  in  their  own  right  from 
an  entirely  different  source,  notwithstanding  the  established 
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doctrine  that  a  parol  sale  of  land  is  voidable  only,  and  tiot 
void,  and  that  independent  third  parties  cannot  intervene  to 
prevent  its  completion  and  enforcement  when  the  vendee  is  in 
possession,  and  both  he  and  the  vendor  are  ready,  able,  and 
willing  to  comply  with  its  terms.     {Post,  VV'  57i,  572. ) 

Cases  cited  and  approved:  lirakefield  v,  Anderson,  87  Tenn.,  206; 
Phillips  V.  Kimmons,  94  Tenn.,  562;  Citty  v.  Mfg.  Co.,  93  Tenn., 
278;  Sneed  v.  Bradley,  4  Sneed,  301. 

7.  Same.     Same, 

At  least  the  affirmative  act  of  one  of  the  parties  to  a  parol  sale 
of  land,  and  the  assent  or  acquiescence  of  the  other,  is  essen- 
tial to  justify  the  Court  in  divesting  and  investing  title.  (Post^ 
p.  572.) 


FROM     DYER. 


Appeal  from  Chancery  Court  of  Dyer  County. 
John  S.    Cooper,    Ch. 

Latta   &   Latta   for   King. 

Draper   &   Rice   for  Coleman. 

Caldwell,  J.  James  King  and  John  Hall  filed 
the  bill  in  this  cause,  alleging,  in  substance,  that 
the  defendant,  R.  W.  Finney,  entered  two  hundred 
acres  of  land  in  Dyer  County  in  1841,  and  caused 
the  same  to  be  formally  platted  and  surveyed  the 
following  year;  that  he  attempted  to  transfer  the 
land  to  the  defendant,  Phillips,  by  an  indorsement 
upon   the  plat  and   certificate  of  survey,    as   follows: 
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'<<For  value  received,  I  assign  the  land  descriljed 
in  this  plat  and  certificate  to  Thomas  H.  Phillips, 
this   November   19,    1872. 

<* (Signed)     Richard   Finney." 

< ^Attest:    W.    B.    Tipton." 

That  the  assignment,  though  recited  therein  to  have 
been  made  '<for  value  received,"  was,  in  fact,  *' with- 
out consideration;"  that  the  assignee,  Phillips,  never 
asserted  any  rights  under  the  assignment,  but  left 
the  possession  of   the  land  with  the  assignor,   Finney, 

who,    '*on   the   day   of   ,    18 — ,"    sold   it 

to  the  defendant,  W.  P.  S.  Price,  and  made  him 
a  deed,  which,  by  mistake,  described  another  and 
different  tract  of  the  same  size  one  mile  away  and 
belonging  to  another  and  different  person;  that  Price, 
thereafter,  in  1891,  sold  the  Finney  land  to  the  de- 
fendant, F.  G.  Barker,  and  took  his  notes  for  the 
purchase  money;  that  Price,  in  his  deed  to  Barker, 
not  having  discovered  Finney's  mistake,  fell  into  the 
same  error  and  used  the  calls  of  the  other  and 
different  tract;  that  Price  transferred  his  notes  on 
Barker  to  the  defendant,  W.  A.  Hodge,  to  whom 
Barker  afterwards  made  a  parol  sale  of  the  Finney 
land  in  satisfaction  of  the  notes;  that  Hodge,  in 
1892,  made  a  parol  sale  of  the  same  land  to  the 
complainant.  King;  that  King,  in  1893,  sold  the 
Cottonwood  timber  on  the  land  to  his  co-complain- 
ant, Hall,  who  prepared  about  two  hundred  thou- 
sand feet  of  it  for  market;  that,  in  1894,  an  exe- 
cution  was   issued   from   a   Justice's  judgment  against 
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Phillips,  the  assignee  of  the  plat  and  certificate  of 
survey,  and  levied  on  the  land  as  his  property; 
that,  after  condemnation,  the  land  was  sold  under  ven- 
ditioni exponas,  in  1895,  to  the  defendants,  Charles 
and  Augustus  Coleman,  who,  as  purchasers,  took 
possession  of  the  land  and  of  the  two  hundred  thou- 
sand  feet  of  timber  that  complainant.  Hall,  had  pre- 
pared for  market;  that  Phillips  had  no  title  to  the 
land  and  the  purch9>sers  at  the  said  sale  acquired 
none;  that  Hall  had  filed  a  replevin  bill  to  regain 
the  timber  taken  from  him,  but  was  embarrassed 
in  that  suit  because  of  the  defects  in  the  title  of 
King,  his  vendor,  and  that  King  "has  an  interest 
in  the  timber  so  replevied ' '  and  in  the  action  of 
replevin. 

Upon  these  allegations  complainants  pray  that  the 
sale  to  Charles  and  Augustus  Coleman  '*be  declared 
null  and  void;"  that  the  title  to  the  Finney  land 
"be  divested  out  of  all  the  parties  defendant"  and 
"vested  in  the  complainant,"  King:  that  further  pro- 
ceedings in  the  replevin  suit  be  enjoined  until  it  and 
this  cause  can  be  consolidated  and  heard  together,  and 
for  general  relief. 

Charles  and  Augustus  Coleman  assigned  several 
grounds  of  demurrer,  the  principal  ones  being  (1) 
that  King's  purchase  of  the  land  and  that  of  his  ven- 
dor rested  entirely  in  parol,  and  were  therefore  in 
violation  of  the  statute  of  frauds  and  not  enforceable; 
(2)  that  demurrants  were,  by  the  allegations  of  the 
bill,   shown  to  be  lawfully  in    possession    of    the   land 
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and  timber.  It  does  not  appear  that  any  defense 
was  made  by  the  other  four  defendants,  or  that  the 
bill  was  taken  for  confessed  as  to  any  of  them. 

The  Chancellor  sustained  the  demurrer  of  Charles 
and  Augustus  Coleman,  and  dismissed  the  bill.  From 
that  action  the  complainants  have  appealed. 

If  the  assi2:nment  made  bv  Finnev  in  1872  had 
the  effect  of  a  deed,  as  demurrants  insist  it  did,  it 
passed  the  title  to  the  land  from  him  to  Phillips, 
whether  the  assignment  was  made  *<for  value  re- 
ceived," as  recited  therein,  or  **  without  considera- 
tion," as  alleged  in  the  bill;  and  this  is  not  ren- 
dered any  the  less  so  by  the  further  allegations  that 
Phillips  never  asserted  any  rights  under  the  assignment, 
and  that  the  possession  of  the  land ,  remained  un- 
changed. As  between  grantor  and  grantee,  the  title 
passes  as  contemplated  by  the  terms  of  the  deed, 
whether  the  conveyance  be  with  or  without  considera- 
tion, and  whether  it  be  made  in  good  faith  or  for  a 
fraudulent  purpose;  and  the  title  is  not  revested  in 
the  grantor  by  the  mere  nonclaim  of  the  grantee  and 
the   nonchange   of   possession. 

Assuming,  then,  that  Finney's  assignment  operated 
as  a  deed,  it  would  follow,  as  a  legal  consequence, 
that  he,  thereafter,  had  no  title  that  could  have  been 
passed  to  his  subsequent  vendee.  Price,  and  from  the 
latter  through  the  other  vendees,  Barker  and  Hodge, 
respectively,  to  the  complainant.  King;  and  that,  on 
the  contrary,  the  title  was,  thereby,  vested  in  Phillips, 
the  assignee,  in    whose   hands  the  land  was  subject  to 
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such  levy  aad  sale  as  is  alleged  to  have  been  made. 
But,  in  reality,  that  assignment  could  not  have  been 
effective  as  a  conveyance  of  the  title  to  the  land. 
Its  terms  were  not  sufficient  for  that  purpose;  and, 
besides,  Finney  had  no  legal  title  to  convey.  He 
had  only  entered  the  land,  and  had  not  ob- 
tained a  grant.  It  is  true  his  entry  was  then  thirty- 
one  years  old;  yet,  that  fact  is  of  no  avail  in  a 
matter  of  title.  The  age  of  an  entry,  however 
great,  does  not,  in  and  of  itself,  affect  title.  Twenty 
years  of  continuous,  actual,  and  uninterrupted  pos- 
session of  land,  with  or  without  an  entry,  raises  a 
conclusive  presumption  of  a  grant  (Cannon  v.  Phil- 
lipH^  2  Sneed,  211;  Snoddy  v.  Krexdcli^  3  Head,  302; 
Scales  V.  Cockrillj  3  Head,  433;  Williams  v.  Donnelly 
2  Head,  695),  but  there  is  no  allegation  of  such 
possession  in  Finney  alone,  or  in  him  and  others 
successively,  either  before  the  assignment  to  Phillips, 
or  before  and  since  that  time.  So  far  as  this  rec- 
ord discloses,  the  title  to  the  land  is  still  in  the 
State. 

The  Assembly  has  frequently  recognized  the  right 
of  an  enterer  to  assign  his  plat  and  certificate  of 
survey,  and  has  made  numerous  enactments,  from 
time  to  time,  in  regulation  of  the  issuance  of  grants 
to  assignees.  Acts  1806,  Ch.  72,  Sec.  15;  Acts  1806, 
Ch.  1,  Sec.  15;  7J.,  Ch.  2,  Sec.  15;  Acts  1807, 
Ch.  1,  Sec.  45;  Acts  1809,  Ch.  13,  Sec.  2;  Acts 
1821,  Ch.  56;  Acts  1824,  Ch.  22,  Sec.  7;  Acts 
1836,    Ch.    53,    Sec.    1;   Acts    1837,    Ch.    98,    Sees.    1 
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and  2;  Acts  1848,  Reso.  182,  Sec.  2;  1  Scott's 
Laws  Tenn.,  pp.  895,  921,  1004;  2  Haywood  & 
Cobb's  Laws  Tenn.,  pp.  47,  67,  79,  127;  Whitney's 
Land  Laws,  pp.  161,  167,  316,  333,  347,  547, 
548,    564. 

The  most  that  Phillips,  as  assignee  of  Finney's 
plat  and  certificate  of  survey,  acquired,  was  a  right 
to  receive  a  grant  to  the  land  from  the  State,  upon 
proper  presentation  and  proof  of  the  assignment. 
The  case  is  akin  to  that  of  the  transfer  of  a  title 
bond.  In  the  latter  instance  the  transferee  acquires 
no  title  to  the  land  by  the  mere  transfer,  but  only 
becomes  entitled  to  demand  and  receive  a  deed  from 
the  vendor  when  .  the  purchase  money  shall  have 
been  paid.  Wilburn  v.  Spofford^  4  Sneed,  699; 
Smith   V.    Peaee^    1    Lea,    591. 

It  has  been  held  that  the  assignment  of  a  grant  op- 
erates, at  most,  only  to  pass  the  right  to  the  paper 
itself,  and  not  as  a  conveyance  of  the  land,  or  any 
interest   therein.     Holcamh    v.    Canady^    2    Heis.,    613. 

*' Transfers  or  assignments  of  plats  and  certifi- 
cates of  survey  or  location  of  land"  are  recognized 
and  mentioned  in  the  Code,  as  writings  that  may 
properly  be  admitted  to  registration.  Code,  §  2030; 
M.    &   v.,    §2837;    Shannon,    §3697,    Subsec.    13. 

While  Finney  owned  the  land  as  enterer,  it  was 
subject  to  levy  and  sale,  and  a  transfer  of  his 
** entry  or  location  or  plat  and  certificate  of  survey" 
by  the  Sheriflf  to  the  purchaser,  in  case  of  sale, 
would   have    vested    the    latter    "with    all    the   rights 
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of  the  execution  debtor,"  including  that  of  demand- 
ing and  receiving  a  grant,  up)on  compliance  with  all 
prerequisites.  Acts  1794,  Ch.  5,  Sec.  7;  Acts  1809, 
Ch.  31,  Sec.  5;  Acts  1813,  Ch.  98,  Sec.  19;  Acts 
1819,  Ch.  48,  Sec.  1;  Acts  1827,  Ch.  25,  Sec.  1; 
Acts  3831,  Ch.  36,  Sees.  1,  2;  1  Scott's  Laws,  pp. 
496,  1113;  2  Scott's  Laws,  pp.  164,  495;  Caruthers 
&  Nicholson,  pp.  280,  281;  Code,  §  3033;  M.  &  V., 
§3746;  Shannon,  §4761;  Burnpas  v.  Oregoi^^  8 
Yer.,  46;  Lee  v.  Crossna^  6  Hum.,  281;  Hall  v. 
Heffiy^  Ih.^  444. 

Finney's  assignment  of  the  plat  and  certificate  of 
survey  passed  all  his  rights  to  Phillips,  and  the  in- 
terest of  the  latter  in  the  land  was  subject,  under 
the  principle  of  the  authorities  just  cited,  to  levy 
and  sale  the  same  as  if  he  had  been  the  enterer. 
And,  this  being  so,  that  interest  became  vested  in 
the  dumurrants,  Charles  and  Augustus  Coleman,  by 
their  purchase,  provided  only  that  the  Sheriflf  made 
proper  transfer  to  them  {Cratslnger  v.  Catron^  10 
Hum.,  29),  concerning  which  last  matter  there  is  no 
disclosure   in   this   record. 

The  assignment  to  Phillips  was  effective  as  be- 
tween the  parties  thereto,  whether  registered  or  not, 
and  whether  proven  or  acknowledged  for  registra- 
tion or  not.  Woods  v.  Bonner ^  89  Tenn.,  411  and 
citations.  It  left  in  Finney  no  right  or  interest  that 
the  most  skillful  conveyancing  could  have  com- 
municated through  the  intermediate  vendees,  Price, 
Barker,   and   Hodge,   to   complainant,   King,    and,  con- 
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sequently, '  none  that  the  Court  can  now  divest  and 
invest.  For  this  reason,  without  more,  the  bill 
must  inevitably  fail.  This,  however,  is  not  all. 
There  are  other  reasons  why  the  bill  is  not  main- 
tainable. 

Though  it  were  conceded  that  Finney's  assignment 
of  the  plat  and  certificate  of  survey  was  entirely  in- 
operative and  communicated  no  interest  of  any  kind 
to  the  assignee,  Phillips,  the  fact  would  still  remain 
that  the  land  has  been  seized  and  sold  under  judicial 
process  as  the  latter' s  property,  and  that  the  demur- 
rants became  the  purchasers  at  that  sale  and  are  in 
possession  of  the  land,  claiming  to  be  the  owners.  To 
have  that  sale  '* declared  null  and  void,"  and  deprive 
the  purchasers  of  their  possession  under  it,  however 
invalid  the  sale  and  wrongful  the  possession,  the  per- 
son seeking  that  relief  must  show  a  complete  legal 
title  in  himself. 

Treating  the  claim  of  the  purchaser  at  the  Sher- 
iflf's  sale  as  only  a  cloud  upon  the  legal  title,  and  it 
is  at  least  that  {Ande7\Hoii  v.  Talbot^  1  Heis.,  408), 
King  must  show  himself  to  be  the  owner  of  that  le- 
gal title,  the  thing  obscured,  before  he  can  have  the 
cloud  removed  from  it  {Ross  v.  Ymmgy  5  Sneed,  627; 
Estill  V.  Declerd,  4  Bax.,  499,  517;  lloyal  v.  Bry- 
so7}^  6  Heis.,  139;  Coal  Creeh  v.  Ross^  12  Lea,  1); 
and,  if  thoy  had  no  claim  whatever  but  that  of  mere 
possession,  he  would  still  be  required  to  produce  such 
title  before  he  could  have  them  ejected.  Code,  §  3229; 
M.    &    v.,    §3953;     Shannon,    §4970;     Langford    v. 
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Love^  3  Sneed,  309;  Campbell  v.  Cai)ipbell^  3  Head, 
325;  Walker  v.  Fox,  85  Tenn.,  154;  Gai^ett  v.  Bel- 
mont  Lai\d  Co,,  94  Tenn.,  460;  Evann  v.  Bdmmit 
Land  Co.,  92  Tenn.,  348,  365.  This  King  has  not 
done  or  attempted.  On  the  contrary,  he  confesses  that 
be  has  no  title,  alleges  such  facts  as  aemonstrate  that 
no  one  of  the  antecedent  claimants,  Hodge,  Barker, 
and  Price,  ever  had  any,  and  fails  to  make  it  appear 
that  even  Finney  ever  had  the  legal  title.  No  grant 
is  alleged,  no  possession  from  which  one  can  be 
presumed. 

Again,  other  imperfections  of  title  out  of  the  way, 
the  parol  sales  from  Barker  to  Hodge,  and  from 
Hodge  to  King,  could  not  be  set  up  and  enforced, 
as  here  attempted,  against  other  persons  in  possession, 
and  claiming  the  land  in  their  own  right.  True  it 
is,  that  a  parol  sale  of  land  is  voidable  only  and 
not  void,  and  that  independent  third  parties  cannot 
intervene  to  prevent  its  completion  and  enforcement, 
when  the  vendee  is  in  possession,  and  both  he  and 
the  vendor  are  ready,  able,  and  willing  to  comply 
with  its  terms  [Brdkefiel'd  v.  Andernfm,  87  Tenn., 
206;  Phillips  V.  Kimm(ms,  94  Tenn.,  562;  Cltty  v. 
Mfg.  Co.,  93  Tenn.,  278;  Sneed  v.  Bradley,  4 
Sneed,  301);  but  it  does  not  follow  that  a  parol 
vendee,  out  of  possession,  may  have  such  sale  com- 
pleted and  enforced,  so  as  to  dispossess  independent 
third  parties,  who  are  in  possession,  claiming,  in 
their  own  right,  from  an  entirely  different  source, 
as   is   true   in   the   present   case. 
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Finally,  if  it  be  assumed,  with  whatever  disad- 
vantage to  the  position  of  demurrants,  that  King  is 
entitled  to  the  completion  and  enforcement  of  his 
parol  contract  with  his  immediate  vendor,  Hodge, 
upon  the  latter^  s  mere  failure  to  appear  and  defend, 
and  in  the  absence  of  a  decree  pro  con^fesso  against 
him,  still.  King  would  have  no  right,  upon  his  own 
motion,  to  bring  Barker  and  Hodge  into  Court,  and, 
without  any  '  affirmative  action  on  their  part,  have 
their  parol  contract  specifically  performed,  so  as  to 
perfect  that  link  in  his  chain  of  title.  At  least  the 
affirmative  action  of  one  of  the  parties  to  a  parol 
sale  of  land,  and  the  assent  or  acquiescence  of  the 
other,  is  essential  to  justify  the  Court  in  divesting 
and  investing  title.  Hall  has  no  better  right  in 
this  cause  than   King,   who  sold  him  the   timber,  has. 

Affirmed. 
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Railroad  v.  Tilman. 

{Jackson.      April    14,    1897.) 

1.  Railroads.    Notice  to  agent  of  the  killing  of  stock. 

The  notice  required  to  be  given,  under  Sec.  4,  Ch.  101,  Acts  1891, 
by  the  owner  of  an  animal  killed  or  injured  by  a  train,  to  the 
nearest  agent  of  the  railroad  company,  of  such  owner*s  appli- 
cation to  a  Justice  of  the  Peace  for  the  appointment  of  ap- 
praisers to  assess  damages,  must  be  given  to  the  agent  of  the 
company  nearest  the  place  where  the  accident  occurred,  no 
matter  whether  he  lives  in  the  same  civil  district  or  even  the 
same  county. 

Act  construed:  Acts  1891,  Ch.  101,  Sec.  4. 

2.  Same.     Apj/raisement  of  value  of  stock  without  the  required  notice 

ijwalid. 

And  an  appraisement  of  the  value  of  stock  killed  by  a  train, 
made  upon  notice  to  other  than  such  nearest  agent  of  the 
company,  is  invalid,  and  it  is  error  to  admit  it  in  evidence  in 
a  suit  for  the  value  of  the  animal. 

Act  construed:  Acts  1891,  Ch.  101. 


FROM   LAUDERDALE. 


Appeal   in  error  from  Circuit   Court  of   Lauderdale 
County.     T.  J.  Flippin,  J. 

W.    E.    Lynn  and   Fentress  &   Cooper  for   Rail- 
road. 

Blair  Piersok  for  Tilman. 
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Snodgrass,  Ch.  J.  The  question  decisive  of  this 
case,  and  another  heard  with  it,  is  as  to  the  construc- 
tion of  Sec.  4,  Ch.  101,  or  the  Acts  of  1891,  known 
as  the  railroad  fence  law.  It  is  found  on  page  220  of 
Acts   of    1891.       The  section  referred  to  is  as  follows: 

^'Be  it  further  enacted^  That  whenever  any  stock 
is  killed  ,or  crippled  by  any  train  of  cars  or  loco- 
motive upon  any  unfenced  railway  within  this  State, 
it  shall  be  lawful  for  the  owner  of  the  stock  so 
killed  or  crippled,  after  first  giving  the  nearest  sta- 
tion agent  of  the  company  to  which  said  railroad 
shall  belong  written  notice  of  his  intention,  to  apply 
to  a  Justice  of  the  Peace  within  the  district  in  which 
said  stock  may  have  been  killed  or  crippled,  and  said 
Justice  of  the  Peace  shall  appoint  three  discreet  and 
disinterested  householders  of  his  county  a  board  of 
appraisers,  who,  after  being  duly  sworn,  shall  ex- 
amine the  stock  so  killed  or  crippled,  and  affix  a 
value  upon  the  same,  if  killed,  or  assess  the  damage 
to  the  same  if  crippled,  and  return  to  said  Justice 
of  the  Peace  a  written  report  carefully  describing  the 
stock,  stating  whether  they  were  killed  or  crippled, 
and  also  setting  out  the  valuation  of  assessment  of 
damages  made  by  them;  which  report  said  Justice 
shall  tile  and  preserve  as  a  part  of  the  records  of 
his  office,  and  said  report  shall  be  prima  facie  evi- 
dence as  to  the  value  of  said  stock  kille<l  or  damage 
as    to   that   crippled." 

The  defendant  n  error  gave  notice  to  a  station 
agent    of    the   railroad    company,     but    not   the    near- 
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est  agent  to  the  place  where  the  stock  was  killed. 
It  appeared  on  offering  the  appraisement  in  evi- 
dence, that  notice  was  given  to  an  agent  in  the  dis- 
trict where  the  suit  was  l)rought,  but  who  was  some 
miles  away  from  the  place  of  the  accident,  while 
there  was  an  agent  of  the  company  much  nearer. 
The  plaintiff  in  error  therefore  objected  to  the  in- 
troduction of  the  appraisement  as  evidence,  which  ob- 
jection was  overruled.  The  Court  assumed,  and 
later  so  charged,  that  the  proper  construction  of  the 
Act  was  not  that  the  notice  must  be  given  to  the 
agent  nearest  the  accident,  but  to  the  nearest  agent 
within  the  civil  district  where  the  accident  occurred. 
The  notice  in  this  case  had  been  given  to  such  an 
agent,  and,  upon  this  ruling  and  charge,  verdict  was 
returned  and  judgment  rendered  for  plaintiff.  De- 
iendant  appealed  and  assigned  this  action  of  the  Court 
as   error,    with   others   not   necessary   to   notice. 

The  objection  is  well  taken.  The  Act  requires 
that  the  notice  be  given  to  the  nearest  agent  of 
the  company,  and  manifestly  contemplates  the  agent 
nearest  the  accident,  no  matter  whether  he  lives  in 
the   same   civil    district,    or   even   the   same   county. 

The  error  of  the  other  construction  is  obvious 
when  we  consider  that  it  would,  in  many  instances, 
defeat  the  purpose  of  the  law.  This  would  be  true 
whenever  there  was  such  a  killing  or  crippling  of 
stock  in  any  civil  district  of  any  county  in  which 
the  railroad  company  might  not  have  an  agent, 
though  it  had  agents  in  other  districts  of  the  county; 
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and,  again,  where  a  railroad  Only  passed  through 
one  civil  district  in  a  county  in  which  it  had  no 
agent,  unless  the  aggrieved  party  could  notify  its 
nearest  agent,  even  out  of  the  county,  he  would  be 
remediless  under  the  law — consequences  never  con- 
templated by  the  Legislature,  and  which,  as  before 
suggested,  would  practically  defeat  the  purpose  of 
its  enactment.  No  construction,  unless  it  impera- 
tively required  it,  should  be  given  to  the  Act  which 
would  make  it  operate  only  in  those  districts  where 
the  railroad  companies  might  keep  agents,  and  deny 
to  the  aggrieved  citizens  of  other  sections  of  the 
State  the  advantage  of  the  law.  And  not  only  does 
its  language  not"  require  such  a  construction,  but,  we 
think,  imperatively  demands  the  one  we  now  give 
it,    as   its   plain   and  obvious   meaning. 

The  judgment  is  reversed,   and   the  cause  remanded 
for   a   new   trial. 
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Young  v.    Cowden. 

{Jackson.      April    17,    1897.) 

1.  Vebdict.     Not  asidCj  xohen, 

A  verdict  will  not  be  set  aside  by  this  Court  upon  consideration 
of  the  facts,  if  there  is  any  material  reliable  evidence  to  sup- 
port it.  It  will  not  be  set  aside  upon  the  ground  that  the 
weight  or  preponderance  of  the  evidence  is  against  it.  {Pasty 
p.  581. ) 

Cases  cited  and  approved:  Kirkpatrick  v.  Jenkins,  96  Tenn.,  85; 
Minton  v.  Stahlman,  9(5  Tenn.,  111. 

2.  Charge  of  Court.    As  to  sympathy  in  personal  injury  case. 

An  instruction  in  an  action  for  personal  injuries,  to  the  effect 
that  the  sympathy  is  very  properly  aroused  in  behalf  of  the 
person  injured,  but  that  the  Court  and  jury  must  bear  in  mind . 
that  the  questions  for  determination  are  how  the  accident  oc- 
curred, which  party  is  to  blame,  and  the  extent  of  the  injury, 
though  subject  to  criticism  for  meagemess  and  as  not  being 
sufficiently  guarded,  will  not  be  deemed  reversibly  erroneous 
where  no  further  charge  upon  the  point  was  asked.  {Post^ 
pp.  581,582,) 

3.  PiTBLic  Roads.     Duty  of  drivers  on. 

A  driver  upon  a  public  road  should  have  his  horse  and  vehicle 
under  such  usual,  ordinary,  and  reasonable  control  as  to  be 
able  to  prevent  a  collision.     (Post^  p,  585.) 

Case  cited:  13  Am.  Rep.,  135. 

4.  Same.     Liability  for  injuries  caused  by  collision  of  vehicles  in  pass- 

ing each  other. 

A  driver  cannot  avoid  liability  for  injuries  by  collision  to  one 
riding  in  a  preceding  vehicle  going  in  the  same  direction  be- 
cause the  latter  violated  the  statute  requiring  that  when  ve- 
hicles are  traveling  in  the  same  direction,  the  one  in  the  rear 
may  pass  by  going  to  the  left,  and  that  no  driver  shall  stop 
his  vehicle  without  turning  so  far  to  the  right  as  to  leave  half 
of  the  road  free,  open,  and  unobstructed  for  other  travelers  and 
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vehicles,  where,  after  noticing  that  the  preceding^  yehiele  had 
turned  to  the  left,  he  might  have  avoided  a  collision  by  turn- 
ing to  the  right.     (Post,  PP-  583-585.) 

Code  construed:  U  1601,  1603,  1605  (S.);  {{  1310,  1312,  1314  (M.  & 
v.);  ii  1173,  1175,  1177  (T.  &  S.). 

Case  cited:  73  Am.  Dec,  407. 

5.  Same.     Duty  of  driver  of  hindmost  vehicle. 

It  is  the  duty  of  a  driver  of  the  hindmost  of  two  vehicles  pro- 
ceeding in  the  same  direction,  who  desires  to  pass  the  other 
vehicle  which  is  occupying  the  portion  of  the  roadway  to 
which  he  is  entitled,  to  stop  and  give  warning  to  the  driver  of 
that  vehicle,  so  as  to  avoid  a  collision,  and  not  to  attempt  to 
pass  unless  he  can  do  so  safely.     {Po8tt  p.  586.) 

6.  Same.     Rights  of  drlvei'  in  leaving  road. 

The  driver  of  the  preceding  of  two  vehicles  going  in  the  same 
direction  is  not  guilty  of  negligence  in  occupying  that  side  of 
the  public  road  to  which  the  hindmost  driver  is  ordinarily  en- 
titled, when  it  is  necessary  for  him  to  do  so,  in  entering  his 
premises,  and  he  remains  thereon  only  a  reasonable  time. 
{Post,  pp.  583-585,  587.) 

7.  Same.     What  care  is  required  of  driver  as  to  horse  aiid  vehicle 

A  driver  upon  a  public  highway  is  required  to  exercise  ordinary 
care  in  the  selection  and  use  of  horse  and  vehicle.  He  is  not 
required  to  have  horse  and  vehicle  absolutely  free  from  de- 
fects or  vices,  but  only  to  exercise  reasonable  care  in  this  re- 
spect.    {PosU  P'  587.) 

8.  Evidence.     Not  objectionable  as  calling  for  opinion,  wTien, 

A  question  as  to  whether  a  vehicle  could  pass  between  the  mid- 
dle of  the  avenue  and  the  fence  on  one  side  is  not  objection- 
able, as  calling  for  mere  opinion,  where  the  witness  has  already 
stated  that  there  was  an  open  space  of  some  twenty  feet  be- 
tween those  points.     (Po«t,  pp.  587,  588.) 

9.  Remittitur.     Of  paH  of  verdict  for  damages. 

The  trial  Judge  may,  as  a  condition  of  denying  the  motion  for  a 
new  trial  made  by  defendant  in  an  action  for  tort,  require  a 
remittitur  of  a  part  of  a  verdict,  which  he  deems  excessive; 
but  it  is  optional  with  the  plaintiff  to  comply  with  such  con- 
dition or  to  suffer  a  new  trial.     {Post,  pp.  588-690.) 
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Cases  cited:  Branch  u  Bass,  5  Sneed,  366;  Railroad  v,  Jones,  9 
Heis.,  37;  Massadillo  v.  Bailroad,  89  Tenn.,  661;  Railroad  v, 
Wallace,  91  Tenn.,  35;  Railroad  v.  Garrett,  8  Lea,  450;  Rail- 
road 17.  Foster,  10  Lea,  366. 


FROM    SHELBT. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.    H.   Estes,   J. 

L.   &  E.   Lehman   for  Young. 

Percy   &  Watkins   for   Cowden. 

Welkes,  J.  This  is  an  action  for  personal  inju- 
ries. It  was  tried  before  the  Court  and  jury,  and 
a  verdict  was  rendered  for  $2,000.  Upon  sugges- 
tion of  the  Court,  a  remittitur  of  $1,000  was  en- 
tered by  plaintiff,  and  judgment  was  entered  for 
$1,000,  and  the  defendant  appealed  and  assigned 
errors. 

It  appears  that  defendant,  with  her  sister,  Mrs. 
Vaccaro,  and  her  brother-in-law,  A.  B.  Vaccaro,  were 
driving,  one  evening,  along  Kerr  Avenue,  in  the  city 
of  Memphis.  The  two  ladies  were  sitting  on  the 
back  seat  of  the  rockaway,  while  Mr.  Vaccaro  was 
seated  in  front  and  driving.  Kerr  Avenue  runs  east 
.  and  west.  Mr.  Vaccaro  lived  on  the  south  side  of 
the  avenue.  When  he  came  to  a  point  opposite  the 
gate   leading    into   his   premises,    he  stopped   his  vehi- 


680  JACKSON : 


Young  V.  Cowden. 


de  on  the  left  side  of  the  street,  to  wait  until  the 
gate  could  be  opened,  so  that  he  might  drive  in. 
In  doing  so,  he  turned  his  horse's  head  towards  the 
gate,  so  that  the  rockaway  extended  out  to  the  cen- 
ter of  the  street,  on  the  left  side,  the  horse  and 
vehicle  thus  occupying  the  left-hand  half  of  the 
roadway  or  avenue.  The  street  at  this  point  is 
about  forty-two  feet  wide.  The  curtains,  side  and 
back,   of   the   vehicle   were   down. 

While  thus  standing  in  the  roadway  of  the  street 
waiting  for  the  gate  to  be  opened,  the  defendant, 
who  had  been  driving  along  the  avenue  for  some 
distance  in  a  buggy  behind  the  rockaway,  and  go- 
ing in  the  same  direction,  drove  his  buggy  into  the 
rear  end  of  the  rockaway,  crushing  the  right  hind 
wheel  of  the  vehicle,  overturning  it,  and  throwing 
the  occupants  out.  The  plaintiff  was  a  lady  some 
seventy-four  years  of  age,  and,  in  the  fall  and 
crushing  of  the  vehicle,  she  had  her  right  arm 
broken  above  the  elbow,  so  that  the  bones  protruded 
through  the  flesh,  and  she  was  otherwise  bruised  and 
injured.  There  was  space  sufficient  for  the  defendant 
to  have  passed  the  standing  vehicle  on  the  right-hand 
side,  and  the  avenue  was  not  crowded  with  vehicles. 
There  was  a  small  ditch,  about  five  or  six  inches 
deep,  on  the  right  side,  but  it  was  not  deep*  enough 
to  prevent  an  easy  passage.  Defendant,  in  his  testi- 
mony, claimed  that  the  vehicle  in  front  stopped  rather 
suddenly  and  unexpectedly  at  the  gate,  and  that  his 
horse  plunged    to  the  left,  and  that  the  accident  was 
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unavoidable.  In  this  be  is  not  supported  except  by 
hj^  wife.  It  appears  that  the  horse  driven  by  de- 
fendant did  get  a  little  alarmed,  but  it  was  only 
after  the  collision  and  in  consequence  of  it.  The 
occupants  of  the  rockaway  in  front  did  not  know 
that  defendant  was  driving  in  their  rear,  and  did 
not  see  the  manner  in  which  the  accident  occurred 
until  after  the  collision,  and  had  no  knowled£:e  that 
he  desired   to   pass. 

Quite  a  number  of  errors  are  assigned.  The  first  * 
is,  that  the  verdict  of  the  jury  is  against  the  great 
weight  and  preponderance  of  the  testimony.  This 
assignment  is  not  good.  The  question  after  verdict 
by  a  jury  is  not  as  to  the  weight  or  preponder- 
ance of  the  testimony,  but  is  there  any  material 
reliable  testimony  to  support  the  verdict?  If  so  this 
Court  will  not  disturb  the  finding  of  the  jury.  Be- 
sides, in  this  case  there  is  material  evidence  to  sup- 
port the  verdict.  Kirkpatrlck  v.  Je)ikins^  12  Pickle, 
85;    Milton   v.    Stahlman^    12   Pickle,    111. 

No  question  has  been  raised  as  to  whether  plain- 
tiff is  chargeable  with  the  negligence  of  the  driver 
of  the  vehicle,  if  he  was  guilty  of  negligence,  nor 
whether  she,  as  a  mere  passenger  in  the  vehicle, 
can  be  said  to  be  negligent  in  not  conforming  to 
the  law  of  the  road,  and  we  therefore  express  no 
opinion   upon   this   point. 

It  is  next  assigned  as  error  that  the  Court  said 
to  the  jury:  *'In  cases  where  persons  are  injured, 
we   naturally   have   our   sympathies    aroused   in   l)ehalf 
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of  their  sufferings  and  crippled  condition,  and  that, 
too,  very  properly.  While  this  is  commendable,  we 
must  never  lose  sight  of  the  fact  that  we  are  en- 
gaged in  this  trial  for  the  sole  purpose  of  deter- 
mining: (1)  How  did  this  accident  occur?  (2)  Which, 
if  either  of  the  parties,  is  to  blame?  .  (3)  What  is 
the  extent  of  the  injury?"  It  is  argued  that  this 
was  virtually  an  instruction  to  the  jury  that  they 
were  to  give  effect  to  their  sympathy  on  account  of 
the  plaintiff's  injury,  suffering,  and  crippled  condi- 
tion, as  well  as  the  other  matters  stated  by  him, 
and  that  he  should  have  said  to  them,  in  addition, 
not  to  allow  their  sympathies  to  enter  into  the  con- 
sideration of  the  case.  We  think  the  expression  used 
by  the  trial  Judge  is  subject  to  criticism  as  given, 
for  its  meagerness,  and  could  have  been  improved 
by  using  the  additional  caution  now  suggested,  but 
no  further  charge  upon  the  point  was  asked  at  the 
trial  and  the  jury  were  told  that  their  sole  duty 
was   to   determine   the   legal   features   in   the   case. 

It  is  again  assigned  as  error  that  in  considering 
the  question  of  negligence  under  the  charge  the  jury 
might  look  to  the  speed  at  which  defendant  was  driv- 
ing, the  nearness  of  the  horse  and  vehicle  to  the  one 
plaintiff  was  in,  and  to  the  disposition  of  the  animal 
he  was  driving.  The  objection  is,  that  these  proposi- 
tions were  put  in  the  alternative,  and  that  the  matter 
of  negligence  was  made  to  turn,  to  some  extent,  upon 
the  defendant's  knowledge  of  his  horse  or  acquaint- 
ance   with    his     habits    and    disposition     while     being 
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driven.  The  charge  upon  the  point  was  quite  full, 
and  we  are  unable  to  see  any  error  in  it.  The 
Court  said:  '*In  this  case,  under  the  issues  pre- 
sented, ordinary  care  is  such  as  is  usually  exercised 
in  like  circumstances  by  the  majority  of  the  com- 
munity who  engage  in  a  like  business.  If  the  jury 
find  that  defendant,  at  the  time  of  the  collision, 
was  as  careful  as  people  generally  are  under  the 
circumstances  and  conditions  in  which  the  parties  were 
then  situated,  then  the  defendant  was  not  guilty  of 
negligence,  and  did  use  ordinary  care,  and  he  is  not 
liable."  He  further  charged  the  jury  that  a  horse, 
though  reasonably  safe,  may  prove  unmanageable  in 
some  cases,  and  this  should  not  be  taken  to  indicate 
negligence  on  the  part  of  defendant.  He  told  the 
jury  that  the  question  in  the  case  was  whether  the 
defendant,  Young,  was  exercising  the  care  which  an 
ordinary  careful  driver  would  have  exercised  under 
those  circumstances.  He  further  said:  <<When  the 
evidence  satisfies  you  that  the  horse  suddenly  and 
unexpectedly  did  that  which  tiie  driver  had  no  right 
to  expect  him  to  do,  and  you  find  this  action  of  the 
horse  was  the  cause  of  the  collision,  then  no  recov- 
ery  can   be  had." 

The  fourth  assignment  of  error  raises  the  ques- 
tion whether  a  vehicle,  in  front  of  another  upon  a 
public  highway  or  street,  may,  under  any  circum- 
stances, turn  to  the  left,  and  occupy  that  portion 
of  the  street  or  road,  and  yet  be  free  from  negli- 
gence.     Reference   is    made   to   sections    of    the   Code 
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(Shannon,  §§1601,  1603,  1605),  which  provide  that 
when  vehicles  are  traveling  in  the  same  direction  the 
one  in  the  rear  may  pass  by,  going  to  the  left;  and 
no  driver  shall  stop  his  vehicle  on  any  macadamized 
or  turnpike  road  for  any  cause  or  any  pretense 
whatever,  without  turning  so  far  to  the  right  as  to 
leave  half  the  road  free,  open,  and  unobstructed  for 
other  travelers  and  vehicles,  and  §  1605  provides  a 
penalty  for  violating  these  provisionR.  These  pro- 
visions lay  down  a  general  rule  for  the  guidance  of 
vehicles  upon  public  thoroughfares,  and  are  to  re- 
ceive a  reasonable  construction,  and  when  so  con- 
strued they  are  in  harmony,  generally,  with  the  law 
of  the  road,  as  laid  down  in  the  text-books  and 
decisions  of  the  several  States.  The  provisions,  in 
substance,  are,  that  when  vehicles  meet  each  other 
it  is  the  duty  of  each  to  turn  to  the  right.  When 
a  party  attempts  to  pass  another  in  the  highway 
from  behind,  it  is  the  duty  of  the  foremost  party, 
if  he  is  notified  of  the  approach  of  the  other,  to 
turn  to  the  right,  and  it  is  the  duty  of  the  party 
behind  to  turn  to  the  left.  In  this  case  Mr.  Vac- 
caro's  gate  was  on  the  left-hand  side  of  the  avenue. 
It  was  an  impossibility  to  get  into  his  premises 
otherwise  than  by  going  through  this  gate.  He  did 
not  know  anybody  was  behind  him.  No  warning 
was  given  by  defendant  of  his  approach  or  intention 
to  pass.  Now,  if  defendant's  contention  is  correct, 
and  the  statute  must  be  literally  construed  and 
strictly    enforced,    it    means    that    a   party    innocently 
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occupying  the  left-hand  side  of  the  road  for  a  legit- 
imate purpose,  may  be  run  into  and  injured  by  a 
party  behind  him,  although  there  is  sufficient  space 
on  the  right  side  of  the  road  for  the  hindmost 
party  to  pass.  Even  if  plaintiff  was  violating  the 
law  contended  for,  this  was  no  excuse  for  the 
defendant  to  drive  into  the  rockaway  and  turn  it 
over  and  injure  the  plaintiff.  G^Malley  v.  Dom^  73 
Am.  Dec.,  405,  and  note.  It  is  well  recognized 
in  the  law  of  the  road  that  a  driver  may  occupy 
any  part  of  the  road  which  will  not  obstruct  or 
interfere  with  the  rights  of  others  driving  on  the 
highway.  12  Am.  &  Eng.  Enc.  L.,  957-961,  note 
4;   O^MalLey   v.    Doruy    73    Am.    Dec,    407,    note. 

The  Court  said  that  when  the  movement  of  the 
vehicle  in  front  indicated  the  iiitention  of  the  driver 
to  use  another  part  of  the  road  which  he  was  not 
then  using,  the  driver  of  the  vehicle  in  the  rear 
must  govern  his  vehicle  accordingly;  that  the  driver 
should  have  his  horse  and  vehicle  under  such  usual, 
ordinary,  and  reasonable  control  as  to  be  able  to 
stop  and  prevent  a  collision.  This  was  a  correct 
and  proper  instruction.  Avegno  v.  Hart,  13  Am. 
Rep.,    135,    note. 

It  is  assigned  as  error  that  the  Court  charged 
the  jury  that  if  the  plaintiff  drove  his  buggy  so 
close  to  the  rockaway,  in  endeavoring  to  pass  it, 
that  it  would  have  been  considered  a  negligent  man- 
ner of  driving  by  ordinarily  prudent  drivers,  under 
the   circumstances   of   this    case,    they    might    consider 
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that  in  determiDing  whether  or  not  the  defendant 
was  negligent,  just  as  they  might  consider  the 
nearness  with  which  the  defendant  was  driving  be- 
hind the  rockaway.  It  is  said  that  this  was  error 
because  the  Court  did  not  add  that  the  defendant 
was  not  bound  to  drive  on  to  any  part  of  the 
roadway  which  did  not  appear  safe,  though,  as  a 
matter  of  fact,  it  might  have  been  safe  to  drive 
on.  We  think  there  is  no  error  in  this  charge. 
If  defendant  desired  additional  instructions  they 
should   have   been   requested. 

In  addition,  we  are  of  opinion  that  when  the  road- 
way to  which  the  hindmost  vehicle  is  by  law  en- 
titled, is  already  occupied  by  another  vehicle,  and  it 
is  dangerous  to  pass  by  on  the  other  side,  it  is  the 
duty  of  the  vehicle  desiring  to  pass  to  stop  and  give 
warning  to  the  one  in  front,  so  as  to  avoid  any  col- 
lision, before  attempting  to  pass,  and  then  not  to 
attempt  to  pass  unless  he  can  do  so  safely.  In  this 
case  it  was  not  negligence  for  the  foremost  vehicle 
to  go  upon  the  left-hand  side  of  the  street,  the 
occupants  having  no  knowledge  of  the  vehicle  fol- 
lowing them.  Indeed,  it  was  necessary  to  do  so  in 
order  to  enter  the  premises  of  the  owner,  and  in 
such  cases  he  is  entitled  to  the  use  of  the  left 
side  of  the  street  in  a  reasonable  way  and  for 
a  reasonable  time  to  enable  him  to  enter  the  gate; 
and  the  defendant  should  not  have  passed  so  closely 
behind  him  or  driven  at  such  rapid  rate  as  to  make 
a    collision     probable.       In    this    case     the     hindmost 
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vehicle  did  not  attempt  to  pass  to  the  left,  as  the 
statute  provides,  but  on  the  other  or  right  side  of 
the   vehicle   in   front. 

A  special  request  was  made  that  the  Court  charge 
that  if  the  plaintiff  occupied  the  left-hand  side  of  the 
street  it  was  unlawful,  and  negligence  would  be  pre- 
sumed and  plaintiff  could  not  recover.  This  has 
already  been  virtually  disposed  of.  The  proof  shows 
that  plaintiff  was  upon  the  left  side  of  the  road  for 
a  lawful  purpose,  and  no  presumption  of  negligence 
can   arise   under   the   facts   of   the   case. 

Another  special  request  was  that  all  that  was  re- 
quired of  defendant,  so  far  as  his  horse  was  con- 
cerned, was  that  he  should  be  reasonably  safe  and 
gentle,  and  that  it  was  not  negligence  to  drive  a 
horse  which  had  on  rare  occasions  previously  shied. 
The  trial  Judge  told  the  jury  that  it  was  not  required 
of  a  driver  to  have  a  carriage  or  horse  absolutely 
sound  and  free  from  defects,  but  only  to  exercise 
ordinary  care  in  these  respects,  and  if  a  horse  had 
shied  once  or  twice  in  a  number  of  years  this  might 
not  indicate  negligence  at  all.  This,  we  think,  is 
sufficient   upon   this   point. 

Mr.  Vaccaro  was  asked  whether  a  vehicle  could 
pass  between  the  middle  of  the  avenue  and  the  north 
fence.  This  was  objected  to  as  the  expression  of 
an  opinion,  and  objection  overruled.  He  had  already 
stated  that  there  was  a  space  of  twenty  feet  left 
open   on   the   right   side   of   the   street,   and   the   ques- 
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tion   and   answer  was   nothing   more   than  stating   that 
there   was   room   for   the   passage   of    the   vehicle. 

It  is  assigned  as  error  that  the  trial  Judge  could 
not  require  a  remittitur  of  a  part  of  the  verdict, 
but  should  have  set  it  aside  in  toto.  It  is  con- 
ceded the  practice  of  the  Courts  of  Tennessee  has 
been  to  allow  remittiturs  in  the  trial  Courts  as  a 
condition  of  not  granting  a  new  trial,  but  it  is  in- 
sisted it  is  an  incorrect  practice,  and  contrary  to 
the  great  weight  of  modern  authorities.  None,  how- 
ever, are  cited  in  the  brief.  The  trial  Court  held 
that  none  of  the  grounds  for  new  trial  were  well 
taken,  except  the  one  that  the  verdict  was  excessive, 
and  suggested  that  if  $1,000,  or  one-half  the  amount, 
was  remitted  the  Court  would  overrule  the  motion 
and  enter  judgment  for  $1,000.  Defendants  excepted 
to  this  ruling.  Plaintiff  elected  to  remit,  aind  the 
motion  for  new  trial  was  then  overruled,  to  which 
defendant   excepted. 

The  rule,  as  established  in  this  State,  is  laid  down 
in  the  leading  case  of  Branch  v.  Bass^  6  Sneed,  366, 
as  follows:  *<When,  in  an  action  of  tort,  the  jury 
gives  damages  which  the  Court  thinks  excessive,  the 
Court  has  the  discretion  to  set  aside  the  verdict, 
and  award  a  new  trial;  or  it  may  suggest  to  the 
plaintiff,  as  an  alternative  thereof,  to  release  the 
damages  to  an  amount  which,  in  the  judgment  of 
the  Court,  would  be  reasonable  and  just,  and,  upon 
such  release  being  made,  the  Court  may  render  a 
judgment  for   the   balance.       Such   action   on   the  part 
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of  the  Court  is  no  invasion  of  the  province  of  the 
jury;  nor  can  the  defendant  complain  of  it  if  the 
judgment  be  not  still  excessive  and  the  verdict  against 
him  be  warranted  by  the  proof,  and  such  practice 
is  not  an  invasion  of  the  province  of  the  jury  in 
assessing  damages.''  The  rule  has  been  approved  in 
the  case  of  Railroad  Co,  v.  Jones^  9  Heis.,  27,  and 
other  cases,  and  followed  generally  in  the  trial 
Courts   for   a   number   of   years. 

In  Masaadillo  v.  Railroad  Cb.,  5  Pick.,  661,  it 
was  held  that  a  remittitur  under  protest  of  the 
plaintiif  •  would  not  be  received  by  the  trial  Court, 
and  would  be  rejected,  if  entered,  in  the  considera- 
tion of  the  moti(m  for  new  trial  in  this  Court,  the 
proper  practice  in  such  case  being  to  grant  new  trial. 

In  the  case  of  Railroad  Co,  v.  Walhice^  7  Pick., 
35,  it  was  held  that  interest  upon  damages  was  not 
proper,  but  if  the  amount  found  is  excessive  this 
Court  would  not  reverse  the  judgment  if  the  plain- 
tiff would  remit  the  interest.  This  was,  however, 
a  case  peculiar  in  its  facts.  The  defendant  cannot 
be  required  to  abide  the  judgment  and  forego  an 
appeal.  Railroad  v.  Oarrett^  8  Lea,  450;  Railroad 
V.   Foster,    10   Lea,    366. 

We  see  no  valid  objection  to  the  rule  as  laid 
down  and  followed  in  this  State,  and  in  almost  all 
the  States  of  the  Union,  of  suggesting  a  remittitur 
as  a  condition  of  not  granting  a  new  trial,  and 
while  it  cannot  be  made  peremptory  upon  the  plain- 
tiff,    but     must     remain    optional,    still,    when    it    is 


590  JACKSON : 


Young  V.  Cowden. 


accepted  by  plaintiff,  and  there  is  no  attempt  to 
prevent  an  appeal  on  the  part  of  the  defendant,  and 
thus  to  coerce  him  to  submit  to  the  judgment,  he 
has  no  right  to  complain,  inasmuch  as  the  Coart 
fixes  the  damages  at  an  amount  lower  than  that 
fixed   by   the   jury. 

The  judgment   is   aflirmed,    with   costs. 
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*  Union  Casualty,  Etc.,  Co.  v.  Harroll. 

(Jackson.       April    17,    1897.) 

1.  Life  Insurance.    Death  results  from  accidental  meanst  when. 

The  death  of  the  insured  results  from  injuries  sustained  by 
**  accidental  means,"  within  the  meaning  of  a  life  and  accident 
policy,  though  he  was  shot  and  killed  while  advancing  in  an 
angry  and  threatening  manner  upon  his  slayer,  if  he  did  not 
know  at  the  time,  and  had  not  reason  to  believe,  the  latter 
was  armed  with,  and  would  use,  a  deadly  weapon.  {Pasty  pp. 
594,  595.) 

Cases  cited  and  approved:  Insurance  Co.  v.  Bennett.  90  Tenn., 
256;  36  Miss.,  531;  136  Mo.,  104  (6.  C,  30  L.  R.  A.,  309). 

2.  Same.    Death  not  result  of  voluntary  exposure  to  unnecessary  dan- 

ger,  when. 

The  death  of  the  insured  does  not  result  from  ^'  voluntary  expos 
ure  to  unnecessary  danger  "  within  the  exception  of  a  life  and 
accident  policy,  although  he  was  shot  while  advancing  toward 
his  slayer,  with  angry  and  threatening  demonstrations,  after 
the  latter  had  warned  him  not  to  approach,  unless  he  knew, 
or  had  sufficient  reason  to  believe,  that  his  adversary  was 
armed,  and,  on  his  continued  advance,,  would  shoot  to  kill. 
{Post,  pp.  595-598.) 

Cases  cited  and  approved:  Miller  u  Ins.  Co.,  92  Tenn.,  167;  102 
Pa.  St.,  263;  58  Mo.,  13;  34  Wis.,  389;  126  Mo.,  104. 

Cited  and  distinguished:  80  Ga.,  541;  13)  N.  Y.,  366;  134  Mass., 
175. 


FROM   SHELBY. 


Appeal    in    error    from    Circuit    Court    of     Shelby 
County.      L.    H.    Estes,   J. 

*Oii  the  question  what  coDstitutes  an  accident  within  the  meaning  of  an  insur- 
ance policy,  the  authorities  are  collected  in  a  note  to  Fidelity  db  C.  Co.  v.  Johnson 
(Minn.),  80  L.  R.  A..  206.— Rsportsr. 
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TuRLEY  &  Wright  and  Buchanan  &  Minor  for 
Union   Casaalty,    Etc.,    Co. 

Perkins   &   Watson   for   HarroU. 

Beard,  J.  This  is  an  action  on  a  policy  which 
insured  defendant  in  error  against  loss  of  life  of  her 
husband,  resulting  from  '*  bodily  injuries  sustained 
through  external,  violent,  and  accidental  means,'' 
within  the  meaning  of  the  policy  and  its  conditions. 
Among  the  conditions  is  that  '*this  insurance  does 
not  cover  .  .  .  voluntary  exposure  to  unnecessary 
danger. ' ' 

The  husband  of  defendant  in  error  was  killed  by 
a  pistol  shot  fired  by  one  McNeal,  and  the  main 
defense  set  up  was  that  the  death  of  HarroU  oc- 
curred within  the  terras  of  this  condition.  The 
evidence  in  the  case  discloses  that  the  deceased  and 
McNeal  were  employees  of  a  railroad  leading  into 
Memphis;  that  there  had  been  more  or  less  of  bad 
feeling  between  them,  breaking  out  into  occasional 
quarrels,  in  which  profane  and  insulting  language 
was  used  by  HarroU  towards  McNeal;  that  the  morn- 
ing of  the  homicide,  and  a  very  short  time  before 
it  occurred,  the  parties  met  and  agreed  that  they 
would  stop  quarreling,  but  that  soon  after  this  agree- 
ment was  made  the  deceased  gave  an  order  to 
McNeal  to  perform  some  service  about  the  train, 
then  being  made  up,  which  the  latter  thought  was 
beyond  the  scope  of  his  duty,  and  therefore  declined 
to   obey,    and    thereupon    the   quarrel '  was   offensively 
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renewed  by  HarroU.  To  this  point  the  case  rests 
exclusively  on  the  testimony  of  McNeal,  the  survivor 
of  the  tragedy,  and  a  witness  for  plaintiff  in  error, 
and  at  this  point  the  divergence  in  the  evidence 
begins.  This  witness  says  immediately  upon  his 
refusal  to  obey  the  order,  HarroU,  applying  a  vul- 
gar and  abusive  epithet  to  the  witness,  advanced 
threateningly  upon  him  four  or  five  steps,  when 
witness,  having  retreated  a  corresponding  distance, 
believing  himself  to  be  then  in  danger  of  death  or 
great  bodily  harm,  suddenly  drew  a  pistol,  which, 
up  to  that  moment,  was  concealed,  and  fired  the 
fatal  shot.  He  also  states  that  at  the  moment  of 
time  HarroU  renewed  the  quarrel  and  began  his 
menacing  advance,  he  (the  deceased)  was  standing  on 
or  near  the  steps  of  the  rear  end  or  platform  of 
the  last  car  in  the  train,  and  when  shot  he  was 
about  five  steps  from  that  position,  and  still  moving 
towards  the  witness. 

Upon  this  evidence  it  was  insisted  by  the  insur- 
ance company,  the  death  of  HarroU  was  the  result 
of  voluntary  exposure  to  unnecessary  danger  on  his 
part.  On  the  other  hand,  and  in  rebuttal  of  this 
statement  of  McNeal' s,  the  defendant  in  error  intro- 
duced testimony  strongly  tending  to  show  that  the 
deceased,  at  the  time  of  the  shot,  was  in  the  act 
of  ascending  the  steps  of  the  car,  with  his  left  hand 
on  the  iron  rod  or  raiUng,  and  his  right  arm  hang- 
ing by  his  side,  and  that  when  he  received  the  shot 
he    lifted    his    right    hand    to    his    breast,    where   the 
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pistol  ball  entered,  and,  gradually  relaling  his  hold 
on  the  iron  rod  or  railing,  sank  to  the  ground  dead. 
This  testimony  also  disclosed  that  the  assured  was 
unarmed  at  the  time  of  the  difficulty.  Upon  this 
state  of  the  record,  it  was  insisted  for  defendant  in 
error  that  when  killed  Harroll  was  making  no  ag- 
gressive demonstration  towards  his  slayer,  but,  on 
the  contrary,  was  on  the  point  of  entering  a  coach 
for  the  purpose  of  discharging  his  duties  as  porter 
of  the  train;  and,  this  being  so,  the  condition  in 
question  could  not  he  invoked  to  defeat  a  recovery 
on  this  policy.  U{X)n  these  two  contentions  of  fact, 
the  case  was  submitted  to  a  jury,  who  returned  a 
verdict  in  favor  of  the  defendant  in  error.  With 
this  finding  we  cannot  interfere,  unless  some  error 
was   committed    by   the   Court. 

The  first  assignment  of  error  is  upon  that  part 
of  the  charge  of  the  trial  Judge  in  which  he  said 
to  the  jury,  though  they  ''believed  from  the  evi- 
dence that  the  deceased  was  advancing  on  McXeal 
in  a  threatening  manner  at  the  time  the  latter  shot 
him,  yet  this  injury  would  be  accidental  as  to  Har- 
roll, if  he  did  not  know  at  the  time,  or  had  not 
reason  to  believe,  McNeal  was  armed  with  a  deadlv 
weaix)n."  It  is  to  be  o])served,  in  this  paragraph 
of  his  charge,  that  the  trial  Judge  was  not  dealing 
with  the  condition  of  the  i)olicy  which  has  been 
before  set  out,  as  the  one  on  which  the  defense  is 
rested,  but  was  instructing  them  on  the  subject  of 
an   accidental    killing,    and   he   properly   said    to    them 
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that  upon  the  hypothesis  presented  in  this  para- 
graph, the  death  of  Harroll  would  be  accidental  as 
to  him.  The  death  was  none  the  less  an  accident 
so  far  as  he  was  concerned,  under  the  authorities, 
though  he  was  moving  aggressively  upon  his  slayer 
when  shot,  if  the  deceased  did  not  know  and  had 
no  reason  to  believe  that  McNeal  was  armed,  and 
intended,    upon   his   advance,    to    slay. 

He  was  unarmed,  and,  though  he  advanced  with 
offensive  words  and  a  manner  constituting  a  challenge 
to  fight,  yet  ignorant  of  the  fact  that  there  was  a 
deadly  weapon  on  the  person  of  his  adversary,  and 
receiving  no  warning  from  him  that  he  would  shoot 
if  the  advance  continued,  Harroll  had  the  right  to 
presume,  if  the  fight  occurred,  it  would  be  carried 
on  without  the  use  of  such  a  weapon.  Price  v. 
State^  36  Miss.,  531.  And  the  death  under  such 
conditions  would  be  accidental  as  to  the  assured, 
though  the  act  producing  it  was  intentional  on  the 
part  of  McNeal.  Insurance  Co.  v.  Betvnett^  90  Tenn., 
256;  Lovelace  v.  Fidelity  huuratice  Co,^  126  Mo., 
104    (S.   C,   30   L.    R.   A.,    209). 

It  is  next  assigned  for  error  that  the  trial  Judge 
declined  to  give  the  special  request:  *^If  you  find 
that  the  insured,  Harroll,  approached  McNeal,  curs- 
ing him,  and  applying  to  him  a  vulgar  epithet,  and 
that  McNeal  retreated,  but  HiirroU  continued  ^  ad- 
vance, with  threatening  demonstrations,  although  Mc- 
Neal warned  him  not  to  approach,  and  that  then 
McNeal    shot    the    insured,    then    the    Court    charges 
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you  that,  under  such  circumstances,  the  death  of 
said  insured  was  not  cov^ered  by  the  policy,  and 
your   verdict   will   be  for   the    defendant.'.' 

It  will  be  seen  this  request  omits  from  the  hy- 
pothesis presented,  the  elements  of  knowledge  or  rea- 
sonable apprehension  on. the  part  of  HarroU  of  the 
fact  that  his  adversary  was  armed,  and,  on  his  con- 
tinued    approach,  would    shoot    to    kill.      If    granted, 

■ 

the  trial  Judge,  in  effect,  would  have  told  the  jury, 
upon  the  case  stated,  that  the  death  of  the  assured 
was  the  result  of  a  voluntary  exposure  to  unnec- 
essary danger,  although  he  neither  knew,  nor  could 
reasonably  have  apprehended,  that  McNeal  had  a  pis- 
tol which  he  would  use  upon  him.  The  trial  Judge 
was  right  in  declining  this  request.  A  voluntary 
act  is  an  intentional  one^ — one  which  the  actor  of 
his  own  will,  with  the  power  of  choice,  determines 
to  do  or  perform.  So  this  condition  is  to  be  read 
as  the  equivalent  of  one  exempting  the  insurer  from 
liability  where  death  results  from  an  intentional  ex- 
posure of  one's  self  to  unnecessary  danger.  Both 
terms  imply  some  degree  of  knowledge  or  apprehen- 
sion of  the  danger  incurred  and  a  purpose  to  take 
the  risk.  If  the  danger  be  concealed  and  unknown 
to  the  party  who  ultimately  suffers  from  it,  then  it 
cannot  be  said  he  has  voluntarily  exposed  himself  to 
it.  Id  constitute  such  exposure,  one  '*must  inten- 
tionally have  done  some  act  which  reasonable  or  ordi- 
nary prudence  would  pronounce  dangerous"  (Bnrk- 
head  v.    TraveUrs^  himirance    Company^    102    Pa.    St., 
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263;  S.  C,  48  Am.  Rep.,  205),  or,  as  expressed  by 
this  Court  in  Miller  v.  Lwurmice  Company^  92 
Tenn.,  167,  *^some  degree  of  consciousness  of  the 
danger  is  necessary  before  there  would  be  that  vol- 
untary exposure  to  unnecessary  danger  required  to 
prevent   indemnity." 

In  every  case  which  we  have  examined  where 
this  condition  has  operated  to  defeat  a  claim  under 
the  policy,  the  assured  had  voluntarily  or  intention- 
ally done  some  act  which  reasonable  prudence  would 
have  pronounced  dangerous  and  in  which  death  had 
followed  as  a  consequence.  As  an  illustration  of  this 
class  of  cases,  we  refer  to  TravelerB^  Insurance  Com- 
pany V.  JoneSy  80  Ga.,  541  (S.  C,  12  Am.  St. 
Rep.,  270),  where  a  party  going  home  at  night 
knowingly  left  other  and  safe  paths  of  travel  and 
betook  himself  to  a  dangerous  railway  trestle;  to 
Williams  V.  U.  S.  M.  Ass^i,,  133  N.  Y.,  366, 
where  the  assured  sat  down  on  a  railway  track 
when  an  engine  moving  towards  him,  was  only 
twenty-five  feet  away,  and  to  Tattle  v.  Travelers'^ 
Insurance  Company^  134  Mass.,  175  (S.  C,  45  Am. 
Rep.,  316),  where  the  assured  was  killed  by  a  train 
while  running  in  front  of  it  to  take  a  train  ap- 
proaching him  and  moving  on  a  parallel  track.  In 
all  these  cases  the  danger  was  so  obvious  that  it 
should  have  been  avoided  by  a  man  of  ordinary 
prudence,  and  the  exposure  to  it  was  voluntary  and 
unnecessary.  Under  such  circumstances  the  Courts 
have   properly   held   that  a   death   thus    resulting   falls 
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within  this  clause  of  exemption.  On  the  contrary, 
that  this  condition  is  only  operative  where  there  is 
some  degree  of  consciousness  of  the  danger  which 
results  in  the  accidental  death  of  the  insured,  is 
clearly  announced,  not  only  in  Millei^  v.  Insurance 
Co.  J  Bupra^  but  in  Schneider  v.  Travelers'  Insurance 
Co,,  58  Wis.,  13  (S.  C,  46  Am.  Rep.,  618);  Pierce 
V.  Travelers'  Insurance  Co.,  34  Wis.,  389;  Lovelace 
V.  Travelers'  Protective  Association,  126  Mo.,  104 
(S.  C,  L.  R.  A.,  209);  Jones  v.  U.  S.  Mutual 
Accident,  61  S.  W.  Rep.,  485.  See,  also,  text 
and  note  1  (2d  Ed.)  Am.  &  Eng.  Enc.  L.,  307. 
Both  on  principle  and  authority  we  are  entirely  sat- 
isfied with  the  action  of  the  trial  Judge  in  declin- 
ing  this   request. 

There  are  other  assignments  of  error  upon  the 
Court's  refusal  to  give  other  special  requests,  but 
we  find  that  such  of  them  as  correctly  announce 
the  law  applicable  to  the  case  were  embraced  in  the 
general  charge,  while  others  not  so  included  were 
not  pertinent  or  were  unsound.  These  assignments 
are   therefore   overruled. 

The   judgment   is.aflSrmed. 
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Flanagan  v.  Grocery  Company. 

(Jackson.       April    17,    1897.) 

1.  Judgment.    Against  married  toortuiri^  votdU 

A  judgment  in  perBonam  against  a  married  woman,  in  the  teeth 
of  her  plea  of  coverture,  for  a  debt  contracted  during  mar- 
riage, is  void,  although  rendered  upon  a  contract  binding  her 
separate  estate.    (Postyp.  601,) 

2.  Separate  Estate.    Miist  be  described  in  proceedings  to  svhject. 

A  creditor  who  seeks  to  have  the  separate  estate  of  a  married 
woman  applied  to  the  satisfaction  of  a  debt  which  she  has 
agreed  shall  be  a  charge  upon  it,  must,  in  his  proceedings, 
point  out  such  separate  estate,  as  the  existence  of  such  an 
estate,  within  reach  of  the  process  of  the  Court,  is  a  jurisdic- 
tional fact.     (Postt  p.  60L) 

3.  Same.     What  can  be  siibjected  to  debts. 

Contracts  or  undertakings  entered  into  by  married  women, 
charging  their  separate  estate  with  debts,  can  only  be  enforced 
against  the  separate  estate  free  from  restraint  which  she  held 
at  the  time  of  entering  into  the  engagement,  or  so  much 
thereof  as  remains  in  her  ownership  at  the  time  judgment  is 
rendered.     (Post,  PP-  SOU  ^02-) 

4.  Sams.    Justices  of  the  Peace  have  no  power  over. 

A  Justice  of  the  Peace  has  no  jurisdiction  to  subject,  in  any 
form,  the  separate  estate  of  a  married  woman  to  her  debt,  as 
the  estate  is  purely  equitable  in  its  nature,  and  the  statute 
providing  that  the  jurisdiction  of  Justices  of  the  Peace  extends 
to  all  equity  causes  when  the  subject-matter  does  not  exceed 
fifty  dollars,  and  that  any  Justice  before  whom  any  cause 
may  be  pending,  where  the  subject-matter  does  not  exceed 
that  amount,  shall  hear  and  determine  it  upon  the  principles 
of  equity  and  render  such  judgment  or  decree  as  the  merits 
may  require,  in  the  same  manner  as  Courts  of  Chancery,  do 
not  clothe  Justices  with  the  power  of  a  Chancellor,  but  merely 
authorizes  them  to  determine  cases  by  equitable  principles,  if 
necessary.     {Post,  pp.  602,  603.) 
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Code  construed:  U  5935,  5936  (S.);  ?2  4898,  4899  (M.  &  V.);  S|  4123, 
4124  (T.  &  S.). 

Cases  cited  and  approved:  Putnam  v.  Bently,  8  Bax.,  85;  State 
V.  Covington,  4  Lea,  51;  Anderson  v.  Kimbrough,  5  Cold., 
260;  Harris  v.  Hadden,  7  Lea,  216. 


FROM   SHELBY. 


Appeal    in    error   from    Second    Circuit    Court    of 
Shelby   County.      J.    S.    Galloway,    J. 

Duncan-  &   Bbaden   for  Flanagan. 

F.    Zimmerman   for   Grocery   Company. 

Beard,  J.  This  is  an  action  of  debt  instituted 
in  a  Justice's  Court.  The  warrant  is  in  the  form 
usual  in  that  action.  In  that  Court  as  well  as  in 
the  Circuit  Court,  to  which  the  case  was  appealed, 
the  plaintiff  in  error,  A.  C.  Flanagan,  filed  a  plea 
of  coverture.  Over  this  plea,  and  in  the  face  of 
the  admitted  fact  that  she  was  a  married  woman, 
in  both  Courts  a  judgment  was  rendered  against  her, 
and  also  against  her  husband,  J.  W.  Flanagan. 
The  Circuit  Judge,  in  rendering  this  judgment  against 
Mrs.  Flanagan,  recited,  as  a  fact,  that  the  debt 
sued  for  was,  when  created,  fixed  by  her  as  a 
charge  on  her  separate  estate,  and  directed  the  ex- 
ecution   issued    upon    this  judgment,    <^to   be   satisfied 
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out  of  such  estate,  of  whatever  description  and  wher- 
ever situated."  Conceding  the  evidence  is  clear  that 
this  debt  was  contracted  upon  the  faith  of  the  sep^ 
arate  estate,  there  are  three  reasons  why  this  judg- 
ment cannot  be  sustained,  so  far  as  Mrs.  Flanagan 
is   concerned: 

1.  It  is  a  judgment  in  person  against  a  married 
woman,  in  the  face  of  her  plea  of  coverture,  on  a 
debt  contracted  during  marriage.  Such  a  judgment 
is   void.      Warner   v.    Freeman^    1    Pick.,    513. 

2.  Even  if  Mrs.  Flanagan  had  a  separate  estate 
which  plaintiff  below  was  entitled  to  reach,  yet  hav- 
ing failed  anywhere  in  the  proceedings  to  define  or 
designate  it,  the  judgment  was  necessarily  a  nullity. 
As  a  creditor  is  not  entitled  to  a  personal  judgment 
against  a  married  woman  when  he  comes  into  a 
Court  of  competent  jurisdiction  and  seeks  to  have 
her  separate  estate  applied  to  the  satisfaction  of  a 
debt  which  he  avers  she  has  agreed  shall  be  a  charge 
upon  it,  he  must,  in  his  proceedings,  point  out  such 
separate  estate;  for  the  existence  of  such  an  estate, 
within  the  reach  of  the  process  of  the  Court,  is  a 
jurisdictional  fact.  Without  it  the  judgment  of  the 
Court   would   be  hrutum  fulmen. 

Independent,  however,  of  this  fatal  omission,  the 
impropriety  of  a  general  judgment  such  as  this,  to 
be  satisfied,  as  it  recites,  out  of  the  <<  separate  es- 
tate of  this  married  woman,  of  whatever  description 
and  wherever  situated,"  is  apparent,  when  it  is  re- 
membered   that  such   estate  as   she   may   hold   subject 
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to   restraint  upon   alienation,    as   well   as   such   as    she 
may   have   acquired   since   she   incurred    the   obligation 
sued   on,   could    not    be    seized    on    execution.       It    is 
now   settled    that    contracts    or    undertakings    entered 
into   by   a   /e?ne  covert   can   only   be   enforced   against 
the    separate    estate,   free    from    restraint,    which    she 
held    at    the   time   of    entering    into    the    engagement, 
or   so   much   thereof    as   remains   in   her   ownership  at 
the   time   when    the    judgment    is    rendered.     3   Pom. 
Eq.   Jur.,    Sec.    1123. 

3.  The  Justice  of  the  Peace  was  without  jurisdic- 
tion to  subject  in  any  form  the  separate  estate  of 
this  married  woman  to  this  debt  or  engagement; 
and  the  jurisdiction  of  the  Circuit  Court,  on  appeal, 
was  only  co-extensive  with  that  of  the  Justice.  5 
Cold.,  260;  7  Lea,  216.  It  is  elementary  that  this 
estate  is  purely  equitable  in  its  nature,  and  can  only 
be  subjected  to  the  engagements  of  its  owner  through 
a  Chancery  Court.  While  conceding  this,  it  would 
seem,  however,  that  jurisdiction  is  claimed  in  this  case 
for  the  Justice,  under  §  5935,  Subsec.  6,  and  §  5936 
of  Shannon's  Code.  Section  5935  and  Subsec.  6  pro- 
vides that  '*the  jurisdiction  of  Justices  of  the  Peace  in 
civil  cases  extends  to  all  equity  causes  where  the  sub- 
ject-matter does  not  exceed  fifty  dollars."  Section 
5936  is  as  follows:  ''Any  Justice  of  the  Peace,  and 
any  Court  of  this  State,  before  whom  any  cause  may 
be  pending,  by  appeal  or  otherwise,  where  the  subject- 
matter  does  not  exceed  fifty  dollars,  shall  hear  and  de- 
termine   such    causes    upon   principles   of    equity,    and 
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render  such  judgment  or  decree  as  the  merits  of  the 
case  may  require,  and  in  the  same  manner  as  causes 
of   chancery." 

These  sections  have  been  construed  by  this  Court 
in  Putnam  v.  Bentley^  8  Bax.,  85,  and  in  State 
V.  Covington^  4  Lea,  61.  These  cases  distinctly  an- 
nounce that  it  was  not  the  purpose  of  this  legisla- 
tion to  constitute  a  Justice  of  the  Peace,  in  cases 
covered  by  these  sections,  a  Chancellor,  or  to  con- 
fer upon  his  Court  the  extraordinary  jurisdiction  of 
a  Chancellor,  but  its  entire  scope  was  to  authorize 
him,  in  a  case  where  equitable  considerations  were 
involved,  to  determine  it  upon  equitable  principles. 
We  are  entirely  satisfied  with  this  view  and  that 
the  plaintiff  below  erred  in  seeking  relief  against 
Mrs.   Flanagan's  separate   estate   in   a  Justice's  Court. 

The  judgment  of  the  lower  Court  is  therefore 
reversed  against  Mrs.  Flanagan  on  these  grounds, 
and  against  J.  "W.  Flanagan,  as  there  is  no  evi- 
dence  to   support   it. 
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{Jaol'wn.       April   17,    1897.) 

Tender.     Extinguishes  debt  sued  oii  and  terminates  suU,  when. 

An  action  on  an  open  account  is  terminated  and  the  debt  sued 
for  extinguished,  where  the  plaintiff  accepts  a  sum,  less  than 
his  claim,  with  costs,  tendered  and  paid  in  bj  defendant  as  a 
full  satisfaction  of  plaintiff's  demand  and  accrued  costs,  with- 
out obtaining  any  modification  of  the  terms  of  the  tender  by 
order  of  the  Court  or  consent  of  the  defendant. 

Code  construed:   JJ4647,  4661  (S);   JJ  3636,  3650  (M.  &  V,);  §2926 

(T.  &  S.). 
Cases  cited  and  approved:  98  Ala.,  638;  95  Ala.,  328;  69  Ala.,  369; 

55  Mo.,  468;  14  Mo.  Ap.,  103. 

Cases  cited  and  distinguished:  Keith  v.  Smith,  1  Swan,  93;  Mc- 
Nairy  V.  Bell,  1  Yer.,  502;  Keys  v.  Roder,  1  Head,  20;  Miller 
V.  McKinuey,  5  Lea,  93;  Bank  v.  Ewing,  12  Lea,  608;  77  Am. 
Dec,  488. 
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Wilkes,  J.  This  action  was  brought  before  a 
Justice  of  the  Peace  of  Shelby  County  upon  an  open 
account  for  200  and  interest.  The  warrant  was 
taken   out   August   3,    1896. 

On  August  12,  1896,  defendant  appeared  and  paid 
to  the  Justice  of  the  Peace  $57,  and  the  following 
minute  entry  Was  made  by  the  Justice:  ''Be  it  re- 
membered, that  on  this  twelfth  day  of  August,  1896, 
came  James  Lee,  Jr.,  and  tendered  plaintiff  $57, 
claiming  that  this  is  the  whole  sum  due.  Thereupon, 
plaintiff  declined  to  accept  the  same,  and  the  said 
James  Lee,  Jr.,  paid  said  $57  into  Court  upon 
a  verbal  plea  of  tender.  On  the  next  day,  August 
13,  1896,  defendant  appeared  b}^  attorney,  and  filed 
the  following  plea:  ''The  defendant,  James  Lee,  Jr., 
has  tendered  to  the  plaintiff  the  sum  of  fifty-seven 
dollars,  and  the  same,  together  with  the  costs,  has 
been  accepted  by  plaint  ff's  attorney,  and  the  defend- 
ant therefore  prays  that  the  suit  herein  be  dismissed, 
and   he    go   hence   without   future   cost." 

n  August  17,  1896,  the  Justice  of  the  Peace 
rendered  judgment  for  the  plaintiff  against  the  de- 
fendant for  $224:  and  costs.  The  judgment  further 
proceeded  to  ecite,  that  "it  appearing  to  the  Court 
that  James  Lee,  Jr.,  paid  into  Court,  August  12, 
1896,  upon  an  oral  plea  of  tender,  $57,  the  judg- 
ment is  credited  with  that  sum  paid  over  to  the 
plaint  ffs  this  day  by  the  Court,  leaving  $167,  for 
which  sum,  with  interest  until  paid,  execution  will 
issue,    and   all   costs."      The   defendant   thereupon   ap- 
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pealed     to     the     Second     Circuit     Court     of      Shelby 
County. 

On   January    11,    1897,    this    cause    was    heard    in 
the   Appellate   Court,    before   the   trial   Judge,    without 
a  jury,  and   a  judgment  was  rendered  reciting,  among 
other    things,    that,    at    plaintiff's    request,    the    Court 
first   heard   the   cause   on  the   plea   of   tender,  and   ac- 
ceptance  of   same   by   the   plaintiff's   attorney,  and,  on 
hearing     the     testimony    of     plaintiff's    attorney,     the 
Court    finds   for   the    defendants   on   said   plea   of  ten- 
der   and    acceptance,    and    that    same    is    in     bar    of 
plaintiff's    action    herein.       He    then   proceeds   to  give 
judgment    for   defendant,    that    he    be    discharged    of 
the   debt,    and   adjudges    the    costs   against    the   plain- 
tiff,   so    far    as    they   accrued    after    the   payment  of 
the    said    money   to    the    said    Justice   of    the   Peace. 
The   plaintiffs,   upon   the  hearing   and   when   the  judg- 
ment  was  rendered,    offered    to    prove    their    claim  in 
full,    but  the  Court   declined   to  hear   it,    holding   that 
proof   of    the   debt   was   inadmissible    after    acceptance 
by   plaintiffs   of   the   money  paid   into   Court. 

The  plaintiffs  have  appealed  to  this  Court  and 
assigned  as  error  th^t  the  Court  erred  in  sustain- 
ing the  plea  and  in  holding  as  a  matter  of  law 
that  the  acceptance  from  the  registry  of  the  Court 
by  the  plaintiffs  of  the  moneys  paid  in  by  defend- 
ant under  a  plea  of  tender,  barred  the  further  prose- 
cution of  the  suit  for  the  balance  of  the  debt  sued 
on  above  the  amount  paid  in  by  the  defendant,  and 
in   declining   to   permit    plaintiffs   to   prove    their   debt 
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as  sued  for  after  striking  from  the  demand  the 
money   paid   into   Court. 

Upon  the  trial  in  the  Court  below  the  attorney 
of  plaintiff  was  asked:  ''Did  not  the  defendant  ten- 
der you  $57  and  costs  as  the  amount  owing  by  him 
to  plaintiffs  and  in  a  form  satisfactory  to  you,  and, 
with  your  assent,  did  he  not  pay  same  over  to  F. 
M.  Guthrie,  the  Magistrate  before  whom  the  suit 
was  pending?"  To  which  he  replied:  "Yes,  sir." 
He  was  then  asked:  "Did  you  not,  on  the  same 
day  or  day  after,  request  the  said  Guthrie  to  pay 
said  money  over  to  you,  and  did  you  not  receive 
the  same?  To  which  he  replied:  "I  did."  The 
contention  on  behalf  of  plaintiff  is  that,  after  receiv- 
ing the  $57  from  the  Justice  of  the  Peace,  'they 
had  the  right  to  pursue  the  collection  of  the  bal- 
ance of  their  account  of  $200  and  interest,  merely 
crediting  their  claim  with  the  $57  as  that  much 
paid  on  account,  and,  in  support  of  this  view,  coun- 
sel cites  and  relies  upon  Com.  Dig.,  title  Pleader, 
C.  10;  Tidd's  Prac,  Sees.  619,  620,  627,  630; 
Boyden  v.  Mooi\  5  Mass.,  364:;  WiJlluDis  v.  Inger- 
8otl^  12  Pickle,  345;  Murray  v.  Bethune^  1  Wend., 
191;  Sleijkt  v.  Rhuu'lander^  1  John.,  192;  Sj)auldm(/ 
V.  Vandercock^  2  Wend.,  431;  Johivson  v.  Columbian 
Insurance  Co,^  7  John.,  316;  Goal  in  v.  Ilodson^  24 
Ver.,    140. 

*<The  rule  of  bringing  money  into  Court  was  in- 
troduced in  time  of  Charles  II.,  to  avoid  the  hazard 
and  difficulty  of  pleading  a  < tender.'     In  proper  cases, 
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when  the  dispute  is  not  whether  anything,  but'  how 
much,  is  due  to  the  plaintiff,  the  defendant  may  have 
leave  to  bring  into  Court  any  sum  of  money  he 
thinks  fit,  and  the  Court  makes  a  rule  that  unless 
the  plaintiff  accepts  it,  with  costs,  in  discharge  of 
the  action,  it  shall  be  struck  out  of  the  declaration 
and  paid  out  of  the  Court  to  the  plaintiff  or  his 
attorney,  and  the  plaintiff  upon  the  trial  shall  not  be 
permitted  to  give  evidence  for  the  sum  brought  in." 
Tidd^s   Practice,    *619. 

*'The  motion  for  leave  to  bring  money  into  Court 
is  a  motion  of  course,  and  should  be  regularly  made 
before   plea   pleaded."       Id,,  *621. 

< « Bringing  money  into  'Court  is,  in  general,  con- 
sidered as  an  acknowledgment  of  the  right  of  action 
to  the  amount  of  the  sum  brought  in.  The  plaintiff, 
therefore,  on  producing  an  office  copy  of  the  rule, 
is  entitled  to  receive  it  at  all  events,  whether  he  pro- 
ceed in  the  action  or  not,  and  even  though  he  be 
nonsuited  or  have  a  verdict  against  him."     Id,,   *62-l:. 

In  speaking  of  nonsuiting,  Tidd  says:  *'When 
money  is  brought  into  Court,  unless  the  plaintiff  will 
accept  it  with  costs  in  discharge  of  the  suit,  it  is 
considered  as  paid  before  action  brought,  and  struck 
out  of  the  declaration;  and  the  action  proceeds  as  to 
the  residue  of  the  demand,  in  like  manner  as  if  it 
had  been  originally  commenced  for  that  only."  lb., 
*624. 

The  practice  of  bringing  money  into  Court,  under 
the  general  rule,  is  as  follows,  to  wit:   "When  money 
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is  brought  into  Court,  the  plaintiff  either  accepts  with 
costs,  in  discharge  of  the  suit,  or  proceeds  in  the  - 
action.  In  the  former  case,  he  should  take  an  office 
copy  of  the  rule  and  procure  an  appointment  thereon 
from  the  Master  or  deputy  to  tax  the  costs,  and  serve 
the  same  on  the  defendant's  attorney,  or,  in  default 
thereof,  it  will  be  considered  that  the  plaintiff  intends 
to  proceed  in  the  action  to  recover  a  larger  sum 
than  that  paid  into  Court.  ...  If  the  plaintiff 
proceed  in  the  action,  the  sum  brought  into  Court 
is,  by  the  terms  of  the  rule,  to  bo  struck  out  of 
the  declaration  and  to  be  paid  out  of  Court  to  the 
plaintiff  or  his  attorney;  and  upon  the  trial  of  the 
issue,  the  plaintiff  shall  not  be  permitted  to  give  . 
evidence  of  the  same.  In  such  case,  if  the  plaintiff 
proceeds  to  trial  otherwise  than  for  nonpayment  of 
costs,  and  does  not  prove  mor^  to  be  due  to  him 
than  the  sum  brought  in,  the  plaintiff,  on  the  rule 
being  produced,  shall  be  nonsuited,  or  have  a  ver- 
dict against  him  and  pay  costs  to  the  defendant. 
But  if  more  appear  to  be  due  him  he  shall 
have  a  verdict  for  the  overplus  and  costs. 
But  the  plaintiff  is  entitled  to  costs  up  to  the  time  of 
bringing  the  money  into  court."  Tidd's  Practice,  Id, 
The  case  of  Keith  v.  Smithy  1  Swan,  92,  was 
tried  in  the  Circuit  Court  in  1849,  and  decided 
by  our  Supreme  Court  in  1851.  It  was  an 
action  of  assumpsit  for  work,  labor,  etc.  The 
pleas  were  nonassumpsit  and  notice  of  set-off. 
There    was   no    plea   of    tender    at    all.      The   parties 
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had  been  in  cross  litigation,  and  in  the  last  suit 
•  defendant  offered,  as  set-off,  a  judgment  previously 
rendered  in  his  favor,  and,  to  avoid  the  effect  of 
this  set-off,  plaintiff  had  tendered  the  amount  of  this 
former  judgment,  which  was  refused.  It  will  be 
noticed  that  this  case  was  decided  before  the  Act 
authorizing  payment  of  tender  to  the  Clerk,  taken 
from  the  Alabama  Code  of  1852,  and  while  money 
could  only  be  paid  into  Court  by  the  debtor,  under 
some   rule   made. 

The  syllabus  is  as  follows:  ^'Tender  In  Courts 
how  made.  To  be  available,  a  tender  made  in 
Court  must  be  under  a  rule  of  Court,  and  accom- 
panied by  a  payment  of  proper  costs,  up  to  that 
time."  In  such  case,  of  course  the  payment  into 
Court  must  be  made  upon  the  terms  imposed  by  the 
rule.  If  the  general  rule  is  adopted,  then  the  form 
and  practice  laid  down  by  Tidd  must  be  observed. 
If  a  special  rule  is  made,  then  the  payment  must 
be  in  accordance  with  the  terms  imposed  by  the 
special  rule.  The  Court  said:  '*It  seems  that  the 
plaintiff  tendered  the  amount  of  this  judgment  to 
avoid  it  as  a  set-off,  and  the  tender  was  refused; 
he  then  paid  the  money  to  the  Clerk  of  the  Court 
for  the  use  of  the  defendant,  but  it  was  not  re- 
ceived by  the  defendant.  The  facts  in  this  part  of 
the  case  are  so  indistinctly  stiited,  that  we  cannot 
assume  anything  definite  upon  them.  The  object  of 
the  plaintiff,  doubtless  was,  to  avoid  the  effect  of 
the    set-off   in    reference   to   the   matter   of    costs,    now 
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amounting  to  the  sum  of  $540.  But  it  does  not 
appear  that  the  money  offered  as  a  payment  of 
the  judgment,  was  paid  into  Court  under  an  order 
or  rule  of  the  Court  authorizing  it  to  be  done. 
If  a  pirty  bring  money  into  Court,  he  must  do 
so  under  a  rule  of  the  Court,  and  upon  payment 
of  proper  costs  up  to  that  time.  The  debt  so 
paid  will,  thereupon,  cease  to  form  any  part  of 
the  future  litigation  in  that  behalf,  and  the  other 
party  will  be  entitled  to  receive  the  money.  1 
Tidd's  Practice,  620.  The  proper  practice  in  this 
respect  seems  not  to  have  been  adopted  in  the  pres- 
ent case."  Evidently  the  Court  was  here  consider- 
ing the  practice  of  the  payment  of  money  into  Court 
under  the  general  rule  as  laid  down  by  Tidd,  and 
where  the  legal  scope  and  effect  of  such  pay- 
ment was  prescribed  by  the  terms  of  the  rule  itself. 
See  Caruthers'  History  of  a  Lawsuit,  226,  note  2; 
Thompson  &  Steger's  Code,  §  2926,  note.  Such  rule 
can  have  no  application  to  the  tender  of  money,  and 
the  payment  thereof  to  the  Clerk,  under  a  statute 
which  im{)oses  no  terms  whatever,  but  leaves  the 
effect  of  tender  and  acceptance  to  the  general  prin- 
ciples  applicable   to   such   cases. 

Unquestionably,  under  the  practice  as  thus  laid 
down  by  Tidd,  and  followed  in  the  case  of  Keith 
V.  Smithy  1  Swan,  92,  the  rule  of  the  Court,  un- 
der which  money  was  paid  into  Court,  prescribed 
the  terms  upon  which  it  was  placed  in  Court,  and 
the   terms   upon   which    it    might    be   withdrawn,    and 
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these  terms  would  be  such  as  the  Court  should  see 
proper  to  make.  We  have  already  shown  what  the 
general  rule  was  when  the  Court  did  not  prescribe 
any  special  provisions  or  conditions.  And  in  many 
cases  the  practice  was  as  contended  for  by  plaintiff, 
to  wit,  that  he  might  withdraw  the  amount  paid 
in,  and  continue  his  litigation  for  the  balance  claimed. 
In  such  case,  the  amount  thus  withdrawn  is  stricken 
from  the  claim,  and,  in  the  event  the  plaintiff  is 
successful  to  the  full  amount  claimed,  he  only  gets 
judgment  for  the  balance.  But,  since  the  Code  of 
1858,  the  tender  of  money  and  payment  into  Court 
is  made  under  that  statute,  and  not  under  a  general 
rule  of  Court.  This,  of  course,  refers  to  payments 
generally,  and  not  to  payments  made  under  special 
rules  prescribing  conditions  and  terms.  The  provis- 
ion of  the  statute  is  found  in  §  4647,  Shannon's 
Code,  and  is  in  these  words:  '*A  plea  of  tender  of 
money,  or  of  a  thing  in  action,  shall  be  accom- 
panied by  a  delivery  of  the  money  or  thing  in 
action  to  the  Clerk  of  the  Court."  The  form  of 
the  plea  is  prescribed  in  §  4661,  Subsec.  9,  Shannon. 
This  statute  is  taken  from  the  Code  of  Alabama  of 
1852,  §  2245,  and  carried  forward  into  its  new 
Code,  as  §  2685.  This  section  has  received  con- 
struction in  the  Courts  of  Alabama  in  several  cases, 
and  the  exact  practice  involved  in  this  case  has  been 
considered  and  passed  upon  in  critical  and  exhaustive 
opinions. 

In   the   case  of    Gardner  et   al.   v.    Blacky   98  Ala., 
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638'  (1892-93),  the  statute  was  construed.  This  was 
an  action  on  two  counts,  one  for  damages  on  breach 
of  contract  for  failure  to  pay  for  building  a  house, 
the  other  on  a  (jiiaritum  ?ne?*uit  for  material,  work, 
and  labor,  in  the  erecting  of  said  house.  There 
were  three  pleas,  one  of  which  was  tender  of  a  less 
amount,  which  was  brought  into  Court  with  costs. 
On  plaintiff^  s  motion,  the  money  paid  into  Court  on 
the  tender  was  paid  over  to  him.  Thereafter,  de- 
fendant moved  to  dismiss  the  case  upon  the  ground 
that  plaintiff,  having  withdrawn  the  money  paid  into 
Court,  on  a  plea  of  tender,  thereby  accepted  the 
sum  in  full  satisfaction  of  his  complaint.  Motion 
was  overruled  and  defendant  excepted.  The  trial 
proceeded  and  judgment  was  rendered  for  plaintiff, 
for  the  balance  claimed,  and  defendant  appealed. 
The  Court,  by  McClellan,  Judge,  said:  *<Was 
there  merit  in  the  motion?  The  fact  that  the  plea 
of  tender  did  not  go  to  the  whole  of  plaintiff's  de- 
mand, can  be  of  no  consequence  whatever  against 
the  motion.  These  pleas  never  go  to  the  whole 
claim  asserted  in  the  complaint.  If  they  did,  no 
necessity  for  interposing  them  could  ever  arise,  as 
of  course  the  plaintiff  would  always  accept  the  sum 
tendered,  and  the  amount  of  costs  accruing  to  time 
of  tender.  They,  on  the  contrary,  admit  a  part, 
and  only  a  part,  of  the  demand,  and  are  accom- 
panied by  the  money  necessary  to  discharge  the  part 
so  admitted.  The  defendant  says,  in  effect,  <  I  owe 
you   so    much   of    what    you    claim,    and    here    it    is; 
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the  balance  of  your  demand  I  do  not  owe,  aftd  I 
will  defend  against  it.'  It  is  manifestly  immate- 
rial upon  what  line  the  defense  of  the  residue  of 
the  claim  may  proceed.  It  may  rest  in  payment, 
recoupment,  etc.  In  all  cases  the  proposition  of 
the  plea  is,  to  pay  the  plaintiflf  the  sum  named  in 
satisfaction  of  the  whole  claim  advanced  in  the  com- 
plaint, and  if  the  proposition  is  accepted,  the  result 
is  the  liquidation  of  the  demand,  and  this  is  wholly 
irrespective  of  the  grounds  upon  which  the  defend- 
ant declines  to  pay  and  proposes  to  deny  his  lia- 
bility for  the  balance.  If  the  defendants  here,  prior 
to  the  suit,  had  offered  plaintiff  $134  in  full  pay- 
ment of  all  their  liabilities  under  the  building  con- 
tract, and  the  plaintiflf  had  accepted  the  money,  there 
of  course  could  be  no  doubt  but  that  he  would 
thereby  have  lost  all  right  he  might  otherwise  have 
bad  to  insist  on  the  payment  of  a  larger  sum,  how- 
ever frivolous  may  have  been  the  grounds  of  de- 
fendant's objection  to  payment  of  the  whole  demand, 
and  whatever  line  of  defense  he  might  have  pre- 
ferred taking  against  the  demand  as  a  whole,  whether 
by  recoupment  against  it  or  otherwise.  And  as  has 
been  directly  adjudged  by  this  Court,  the  withdrawal 
by  the  plaintiff  of  money  paid  into  Court  on  a  plea 
of  tender,  stands  upon  the  same  footing  and  involves 
the  same  consequences  as  the  acceptance  of  a  tender, 
before  suit  brought,  in  full  satisfaction  of  the  de- 
mand." The  Court  then  quotes  from  Judge  Clop- 
ton's  opinion   in    Hanson   v.    Todd,    95    Ala.,    328,    and 
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cites  Frank  v.  Picken^^  69  Ala.,  369,  opinion  by 
Judge  Brickell.  The  judgment  was  reversed  and 
cause   dismissed   in   Supreme   Court. 

In  Hamon  v.  Todd,  95  Ala.,  328  (1891),  suit 
was  for  money  due  plaintiff  for  repair  of  dwell- 
ing  house,  etc.  The  only  disputed  question  was 
the  amount  due.  Defendant  filed  plea  of  tender  of 
the  amount  alleged  by  him  to  be  due,  accompanied 
by  delivery  of  money  into  Court.  Plaintiff,  without 
demurrer  or  issue,  received  the  money  from  the 
Clerk  under  an  order  of  the  Court,  and  struck  from 
the  complaint  the  amount  so  received.  Thereupon  de- 
fendant moved  to  dismiss  the  suit  at  plaintiff's  cost. 
This  was  refused;  there  was  trial  and  appeal.  The 
Court,  speaking  by  Clopton,  Judge,  says:  '*What 
is  the  legal  consequence  when  the  plaintiff  elects  to 
take,  and  receives  the  money  brought  into  Court 
upon  a  plea  of  tender  before  suit  commenced,  is 
the  controlling  question  presented  by  the  record,  and 
the  only  one  necessary  to  be  considered.  As  a  gen- 
eral rule,  a  debtor  has  no  right  to  insist  that  his 
creditor  shall,  by  the  reception  of  the  amount  ten- 
dered, be  precluded  from  claiming  that  a  greater 
sum  is  due,  and  suing  to  recover  the  same.  A 
tender  on  such  conditions  that  its  acceptance  would 
constitute,  or  clearly  imply,  an  admission  of  the 
creditor  that  it  was  in  full  of  his  claim,  is  invalid, 
and  may  be  refused.  The  only  effect  of  a  tender 
refused,  if  pleaded  and  the  truth  of  the  plea  estab- 
libhed,    is    to    stop    the   interest   and    exempt    the   de- 
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fendant  from  the  costs  of  a  subsequent  suit.  While 
a  mere  tender,  though  of  the  whole  amount  due, 
when  unaccepted,  does  not  operate  to  extinguish  or 
satisfy  the  claim,  yet,  when  made  in  full  of  the 
amount  due,  and  accepted,  without  protest  as  to  its 
sufficiency,  the  debt  becomes  extinguished.  The  cred- 
itor may  reject  a  tender  on  condition  that  he  receive 
it  in  full  of  his  claim,  but  if  he  accepts  it,  he  is 
bound  by  the  condition,  and  will  not  be  allowed  to 
keep  the  money  and  repudiate  the  condition.  Miller 
V.  Holder  J  18  Ver.,  337.  A  tender,  if  accepted,  is 
accepted  as  made.  The  statute  (Code,  §  2685),  re- 
quiring a  plea  of  the  tender  of  money  to  be  accom- 
panied by  a  delivery  of  the  money  to  the  Clerk  of 
the  Court,  is  declaratory  of  the  general  rule.  A 
plea  of  tender,  if  in  proper  form,  contains  substan- 
tially the  averment  that  the  sum  tendered  and  brought 
into  Court  is  the  amount  due  plaintiff.  The  plea  is 
in  bar  of,  and,  if  proved,  defeats  any  recovery. 
Bringing  the  money  into  Court  on  such  a  plea  has 
all  the  effect  of  a  tender  on  condition  that  plaintiff 
receive  the  amount  in  full  satisfaction  of  his  claim. 
It  is  disembarrassed  of  the  principle  that  a  tender 
cannot  be  made  in  such  manner  that  the  reception 
of  the  monev  satisfies  the  creditor's  demand.  The 
object  of  the  statute,  in  requiring  a  plea  of  tender 
to  be  accompanied  by  a  payment  of  the  money  to 
the  Clerk  of  the  Court,  is  that  it  shall  be  placed 
in  the  custody  of  the  Court,  so  that  it  may  be  paid 
to   plaintiff    whenever   willing    to    accept    it,    and    put 
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an  end  to  the  litigation,  or  may  be  awarded  to  the 
party  to  whom  it  is  ascertained  to  belong  rightfully. 
Fmnk  v.  PlckenH,  69  Ala.,  369.  .  .  .  When 
the  benefit  of  the  tender  is  claimed  in  Court,  the 
plaintiff  may  elect  to  receive,  and  put  an  end  to 
the  litigation,  or  he  may  take  issue  on  the  plea  and 
contest  the  fact,  validity,  and  sufficiency  of  the 
tender.  The  voluntary  reception  of  the  money  by 
plaintiff  is  tantamount  to  a  confession  or  admission 
of  the  truth  of  the  plea,  equivalent  to  an  acceptance 
of  the  money  in  satisfaction  of  his  entire  demand; 
he  cannot  afterwards  say  that  it  was  accepted  only 
as  a  payment  pi'o  tanto.  Under  the  common  law 
rule,  if  the  plaintiff  take  the  money  which  has  been 
brought  into  Court,  on  a  plea  of  tender  before  suit, 
the  proper  judgment  is  eat  iiids  sine  die,  9  Ba- 
con's Abr.,  339.  The  same  result  logically  follows 
when  the  plaintiff  withdraws  the  money  brought  into 
Court  under  the  statute.  In  such  case,  if  the  plain- 
tiff elects  to  take  the  money,  the  proper  practice  is 
for  the  Court  to  order  it  paid  to  him,  and  render 
judgment  against  him  for  costs.  The  motion  of 
defendant  should  have  been  granted.  Keversed,  and 
judgment  rendered  dismissing  the  suit  at  plaintiff's 
costs. ' ' 

These  Alabama  cases  are  decided  with  reference 
to  a  statute  of  that  State,  precisely  similar  to  our 
statute,  directing  that,  upon  a  plea  of  tender,  the 
money   be   paid   to   the   Clerk   of   the   Court. 

In   the   case   of   Adams    et    al.    v.    Helm,    55   Mo., 
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468  (1874),  the  plaintiffs  were  indebted  to  defendant 
in  certain  notes  secured  by  trust  deed  on  divers 
lots  of  land.  The  trust  deed  recited  that  defendant 
was  to  take  notes  secured  by  trust  deed  on  lots 
sold  in  sums  of  $100  or  less,  to  be  received  as 
cash.  When  the  original  notes  fell  due  plaintiffs 
tendered  in  discharge  of  the  balance  due,  notes  se- 
cured by  trust  deed  to  the  amount  of  $4,300.  De- 
fendant took  the  notes  and  deed,  remarking  that 
she  would  not  receive  them  in  satisfaction,  but  only 
as  collaterals.  Plaintiffs  filed  their  bill  to  cancel 
their  original  notes,  and  to  have  satisfaction  of 
original  trust  deed  declared.  The  Court  say:  ''The 
only  material  question  is  whether  the  tender  and 
acceptance  of  the  notes  and  trust  deed  securing 
the  same,  as  made  by  plaintiffs,  amounted  to  a 
payment  or  discharge  of  the  balance  of  their 
indebtedness  to  the  defendant.  The  tender  was 
made  on  that  express  condition,  and  under  a 
protest  to  that  effect.  It  was  defendant's  duty 
either  to  refuse  it  or  accept  it  on  the  terms  made. 
She  had  no  right  to  accept  the  tender  and  prescribe 
the  terms  of  her  acceptance.  She  should  have  re- 
fused the  tender  or  returned  the  notes  and  deed  of 
trust  at  the  time,  or  she  must  l)e  held  to  the  terms 
of   the   tender   as   prescribed   by    the   debtor." 

The  case  of  Homlee  v.  Duy^oss,  14  Mo.  App.,  103, 
decided  in  1883,  is  also  in  point.  The  suit  related 
to  the  accounting  of  a  trustee,  to  whom  real  estate 
had    been   conveyed  for  the  benefit  of   creditors.     The 
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assignee  of  four  creditors  sued,  because  the  trustee 
had  not  paid  him  what  he  claimed  was  due  out  of 
the  proceeds  of  s^le.  The  trustee  tendered  j>laintiff, 
before  suit,  the  amount  he  insisted  was  due,  depos- 
ited the  same  in  Court  with  his  answer,  and  plain- 
tiff withdrew,  the  money.  It  was  held  that  ''a  plain- 
tiff w^ho  so  withdraws  money,  cannot  afterwards  claim 
that  it  was  accepted  merely  as  a  payment  on  account. 
A  plaintiff  who,  in  accordance  with  the  profert, 
accepts  money  paid  into  Court,  in  discharge  of  the 
demand  sued  on,  thereby  ends  the  suit,  and  is  lia- 
ble  for   all   costs   which   accrue    thereafter. " 

The  Court  say:  *'The  object  of  this  tender  and 
payment  into  Court  was  to  enable  the  plaintiff,  if 
he  saw  fit,  to  accept  the  amount  conceded  by  de- 
fendant to  be  due,  so  as  to  put  an  end  to  the  liti- 
gation. Appellant  contends  that  his  acceptance  of  the 
money  paid  into  Court  is  not  to  be  taken  as  an  ad- 
mission that  the  rest  of  the  demand  was  unfounded, 
and  that  he  had  a  right  to  accept  this  money  pro 
tanto  and  continue  the  litigation.  But  a  tender  must 
be  accepted  as  made.  The  payment  of  money  into 
Court  had  the  effect  of  a  tender,  and,  if  the  money 
is  taken  out  of  Court  by  the  plaintiff,  when  ex- 
pressly offered  in  full  of  plaintiff's  claim,  plaintiff 
cannot  afterwards  say  that  the  tender  was  accepted 
not  as  made,  in  satisfaction  of  the  entire  demand, 
but   merely   as   payment   on   account." 

The  Court  then  examined  the  various  authorities 
relied   on    by   plaintiff    to   sustain   his   contention,    sev- 
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eral  of  which  are  relied  on  by  plaintiffs  in  the  pres- 
ent case,  and  showed  that  such  authorities,  properly 
construed,  do  not  sustain  plaintiffV  contention,  to  wit: 
Sto?y  V.  Kersoti,  55  Ind.,  401;  Kslmn  v.  Mitchell,,  26 
Mich.,  500;  Spaidding  v.  Vandercock^  2  Wend.,  431; 
Sleght  V.  Rhinlmider^  1  Johns.,  192;,  Hilgard  v. 
Blowers,,  5  Esp.,  69;  Jolnuoii  v.  Insurance  Co.^  7 
Johns.,    315;    1    Tidd's   Practice,    619,    626. 

We  have  examined  carefully  the  cases  to  which 
we  have  been  cited  by  counsel  for  plaintiff  in  his 
able  and  exhaustive  brief.  While  they  are  not  ex- 
actly in  point,  the  tendency  of  the  cases  cited,  and 
especially  those  from  New  York,  is  the  direction  of 
his  contention.  It  would  be  useless  to  draw  dis- 
tinctions between  those  cases  and  the  one  now  on 
trial,  as  in  any  event  we  think  the  rule  and  practice 
laid  down  and  illustrated  in  the  cases  we  have  cited 
is  the  better  rule  under  our  statute,  the  funda- 
mental idea  and  basis  of  which  is,  that  a  defendant 
tendering  money  and  paying  the  same  into  Court  does 
so  in  full  satisfaction  and  liquidation  of  the  plaintiff's 
demand,  and,  if  accepted  by  plainliff,  must  be  so  re- 
ceived. 

Coming  to  the  facts  of  the  case  now  on  trial,  it 
is  apparent  that  the  amount  paid  in  ))y  defendant 
was  tendered  and  paid  in  as  the  full  amount  due  to 
the  plaintiffs.  It  is  true  that  plaintiffs  at  the  time 
protested  that  more  was  due  them,  and  declined  to 
accept  the  amount  paid  in  as  a  full  discharge  of  the 
defendant's   debt;    defendant,    however,    did    not   waive 
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or  relinquish  their  requirement.  The  fund  was  paid  in 
as  full  a  discharge,  and  it  could  be  drawn  out  upon 
no  other  terms,  in  the  absence  of  any  rule  of  the 
Court  or  the  consent  of  defendant.  The  plaintiffs 
applied  for  the  money  and  received  it,  and  now  in- 
sist that  it  can  be  regarded  as  a  payment  only 
pro  tanto^  and  that  they  have  the  right  to  pro- 
ceed with  their  suit  to  recover  the  remainder  of  their 
claim.  We  are  of  opinion  that  when  they  applied 
for  and  received  it  they  did  so  upon  the  condition 
on  which  it  was  deposited — that  is,  as  a  full  discharge 
of  defendant's  debt.  Ilatisen  v.  Todd^  95  Ala.,  328; 
Adams  v.  Helm^  55  Mo.,  468;  Hmiser  v.  Duross^  14 
Mo.  App.,  103;  Moynahan  v.  Moon^  77  Am.  Dec, 
486,  note;  Am.  &  Eng.  Enc.  L.,  vol.  25,  p.  927. 
It  is  true  the  creditor  may  limit  the  terms  of 
his  acceptance,  and,  if  the  debtor  assent  thereto,  he 
will  not  be  precluded  from  receiving  any  additional 
sum  he  may  show  to  be  due,  if  he  so  provided 
(25  Am.  &  Eng.  Enc.  L.,  927,  notes  2  and  3), 
but  he  cannot  prescribe  the  terms  upon  which  it 
shall  be  received  {Id,).  And,  in  this  case,  there 
was  no  order  of  the  Court  defining  the  terms  on 
which  it  was  paid  to  plaintiffs  and  received  by  them. 
The  theory  of  the  law  is  that  a  tender  which  is  not 
accepted  is  not  equivalent  to  performance,  and  does 
not  satisfy  or  extinguish  the  obligation  nor  bar  an 
action  upon  it,  but  only  stops  interest  and  costs,  if 
sufficient  and  kept  good.  25  Am.  &  Eng.  Enc.  L., 
924;      McNairy    v.     Bell,      1     Yer.,     602;     Keys    v. 
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Boder,  1  Head,  20;  MUler  v.  McKinney^  5  Lea, 
93;  Bank  v.  Ewing^  12  Lea,  608;  Moynahan  v. 
2looney  77  Am.  Dec,  488,  note.  The  money  paid 
in  becomes  the  property  of  the  plaintiff,  because  it 
is  an  admission  of  indebtedness  to  the  extent  of  the 
amount  paid  in,  and  the  party  paying  it  in  loses 
all  right  to  it.  25  Am.  &  Eng.  Enc.  L.,  943. 
It  remains,  however,  if  not  accepted,  in  custody  of 
the  Court  as  a  continuing  tender  until  the  rights  of 
the  parties  are  settled,  unless  withdrawn  by  consent 
or  under  order  of  Court  or  taken  as  tendered.  If 
withdrawn  by  consent  or  under  order  of  Court,  the 
order  or  consent  fixes  the  terms  of  the  withdrawal. 
If  taken  as  tendered,  then  the  terms  of  the  tender 
control,  and,  unless  drawn  out  by  consent  or  under 
order  of  Court,  it  can  only  be  taken  as  tendered, 
and,  if  taken,  the  plaintiff  receiving  it  cannot  claim  to 
have  taken  it  upon  terras  other  than  those  imposed 
when  tender  is  made.  Upon  final  hearing,  if  the  ten- 
der is  found  to  be  good  and  suflScient,  it  is  a  dis- 
charge of  defendant  from  all  liability  for  the  debt 
and  such  interest  and  costs  as  shall  have  accrued 
after  tender  made.  If  not  suflScient,  then  it  is  ap- 
plied as  a  payment  or  credit  upon  the  execution, 
judgment  being  rendered  for  the  full  amount  to  which 
the  plaintiff  is  entitled.  26  Am.  &  Eng.  Enc.  L., 
938,  note;  Dakin  v.  Dunning^  7  Hill,  30;  42  Am. 
Dec,    33. 

It    is    argued    that   this   imposes    a    hardship    upon 
the   plaintiff   by   holding   that,    while   the   amount   paid 
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iB  his  property,  still,  he  cannot  draw  it  out  except 
upon  condition  that  he  surrender  the  balance  of  his 
claim.  Again,  while  thus  retained  in  Court,  interest 
will  cease  and  even  the  principal  may  be  lost,  and 
it  will  work  a  hardship  to  subject  the  plaintiff  to 
such  danger  and  loss.  But  it  must  be  remembered 
that  the  money  must  be  paid  into  Court  in  order 
to  give  the  plaintiff  the  option  to  take  it  or  refuse 
it.  If  not  accepted,  it  must  remain  in  Court  until 
it  shall  be  decided  which  party  is  correct  in  his  con- 
tention. The  loss  of  interest  must  necessarily  fall 
upon  some  one,  and  it  is  but  just  that  it  should  fall 
'^upon  that  party  who  is  cast  in  the  suit  and  who 
fails  in  his  contention.  As  to  what  result  will  fol- 
low if  the  principal  is  lost,  we  need  not  now  decide, 
as  it  is  not  involved  in  this  case.  All  loss  of  in- 
terest or  principal  may  be  obviated  by  drawing  out 
the  fund  on  such  terms  as  may  be  agreed  on  or  as 
the  Court  may  impose.  In  the  absence  of  such 
terms   or    rule,    the   claim    is   discharged. 

There   is    no   error    in   the    judgment   of   the   Court 
below,    and    it   is   affirmed   with    costs. 
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ROSENBAUM     V.    ShOFFNER. 

{Jackson.      April    21,    1897.) 

1.  Evidence.     Of  ftituntion  of  pfremincH  after  accident. 

It  is  competent  for  witnesses  to  testify  that  when  they  visited 
the  store  on  the  day  after  an  accident  from  falling  into  an  ele- 
vator well,  no  guard  rail  was  there,  and  that  they  asked  for  it 
to  inspect  it,  and  searched  for  it.  but  could  not  find  it,  where 
the  defendant  claimed,  at  the  time,  that  there  was  a  guard 
rail,  and  that  it  was  broken  at  the  time  of  the  accident.  {PoHy 
pp.  628,  629.) 

2.  Neoligence.     Proxlm4tt€  cause  itf  injury. 

The  negligence  of  the  proprietor  of  a  store  in  failing  to  guard  an 
elevator  shaft,  and  not  the  stumbling  of  the  customer,  is  the 
proximate  cause  of  the  death  of  a  customer  from  falling  into 
the  shaft,  after  stumbling  over  a  platform  upon  which  the 
goods  which  he  was  inspecting  were  displayed  in  close  proxim- 
ity to  the  shaft.     (Po«t,  pp.  629,  6:i0.) 

Cases  cited  and  approved:  Postal  Tel.  Co.  v.  Zopfi,  93  Tenn.,  374; 
Anderson  v.  Miller,  96  Tenn.,  45. 

3.  Sa&ie.     Rendering  proprietor  of  store  liable  to  customer  falling  into 

elevator  slutft. 

The  proprietor  of  a  store  is  guilty  of  negligence  rendering  him 
liable  for  the  death  of  a  customer,  who  was  free  from  contrib- 
utory negligence,  by  falling  into  an  elevator  shaft  located  in 
close  proximity  to  the  place  where  he  was  inspecting  goods, 
in  failing  to  protect  the  shaft,  or  in  using  a  guard  ra:l  for  that 
purpose  which  was  so  manifestly  defective  as  to  be  no  protec- 
tion to  one  who  might  fall  against  it  without  extraordinary 
force.     {Post,  pp.  630-6.33. ) 

4.  Same.  Customer  visiting  stirre  not  guilty  of,  when. 

A  customer  on  his  first  visit  to  a  store,  who  is  unf amilar  with  the 
surroundings,  may,  without  imputation  of  negligence,  rely  upon 
the  safety  thereof.     (Post,  pp.  633,  634.) 

Cases  cited  and  approved:  127  Ind.,  1;  154  Mass.,  599. 
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5.  Verdict.    Not  set  a^tde  as  excessioe,  when, 

A  verdict  of  310,000  for  the  death  of  a  man  fifty-seven  years  old, 
in  good  health,  strong*  and  vigorous,  having  an  expectancy  of 
over  sixteen  years,  according  to  the  tables  of  mortality,  and 
earning  aboat  three  or  four  hundred  dollars  a  month,  will  not 
be  disturbed,  on  appeal,  as  excessive,  although,  as  the  result  of 
obligations  he  had  been  obliged  to  pay  as  surety,  he  had  failed 
in  business,  and  was  carrying  on  trade  in  the  name  of  his  wife. 
(Potft,  pp,  634,  635.) 


FROM    SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
Countv.       L.   H.    EsTES,    J. 

L.    &   E.    Lehman   for   Rosenbaum. 

Watson   &   Fitzhugh   for   Shoffner. 

Wilkes,  J.  This  is  an  action  for  damages  for 
the  death  of  the  plaintiff's  husband.  There  was 
trial  before  the  Court  and  jury,  and  a  verdict  and 
judgment  for  $10,000,  and  the  defendant  has  ap- 
pealed, and  assigned  errors.  The  facts,  so  far  as 
material,  are  that  the  plaintiff's  husband,  Daniel  P. 
Shoffner,  went  into  the  storehouse  of  the  defendant, 
Rosenbaum,  on  Main  Street,  in  the  city  of  Memphis, 
for  the  purpose  of  making  some  purchases,  and  was 
examining  a  base  burner  stove,  and  talking  about 
its  cost  with  a  salesman  or  clerk.  He  was  esti- 
mating the  quantity  of  pipe  that  would  be  required 
to    set    it    up,    and,    in    doing    so,    walked   back,    and 
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looked  up  at  the  wall  to  estimate  the  distance.  The 
stove  was  upon  a  platform  raised  up  from  the  floor 
some  thirteen  inches,  and  was  twenty-four  inches 
wide,  upon  which  it  had  been  placed  for  exhibition, 
the  western  end  of  the  platform  coming  up  to  the 
elevator  opening,  the  north  side  of  the  platform 
being  on  a  line  with  the  south  side  of  the  elevator. 
Furniture  was  stored  around  the  platform  so  that 
the  stove  could  be  examined  only  on  the  south  and 
west  sides.  When  deceased  started  to  walk  back, 
looking  at  the  stove,  he  was  about  four  feet  from 
the  elevator.  He  struck  his  foot  against  the  edge 
of  the  platform,  and  stumbled,  and  fell  into  the 
cellar.  The  elevator  was  not  running  at  the  time, 
and  the  platform  was  on  the  cellar  or  basement 
floor.  The  evidence  is  that  it  was  out  of  fix.  There 
is  quite  a  controversy  as  to  how  the  elevator  shaft 
was  protected.  Several  witnesses  state  that  the  open- 
ing was  protected  by  a  guard  rail.  This  guard  rail 
is  described  by  the  principal  witness  of  the  defense, 
one  of  the  defendant's  employees,  as  an  elm  slat  or 
rail  ^  by  3^  inches.  This  witness  says  he  procured 
the  rail;  that  he  did  not  select  it;  that  it  was  all 
he  had  at  the  time,  and  he  used  it,  and  it  was 
suflScient  for  what  he  wanted  it  for;  that  it  was  a 
slat  that  had  been  used  in  packing  furniture,  and 
might  have  been  weather  cracked;  that  a  knot  .just 
where  it  broke  might  have  weakened  it  some,  but 
not  to  any  great  extent.  There  is  some  discrep- 
ancy   as   to   how   this  guard   rail    was  placed,   whether 
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inside  or  outside  of  the  opening.  It  was  put  on 
wooden  cleats.  There  is  testimony  that  one  of  these 
cleats  was  broken  by  the  fall  of  the  deceased,  and 
other  testimony  that  neither  one  of  them  was 
broken.  The  testimony  shows  that  the  rail  was 
some  six  to  ten  inches  inside  of  the  elevator 
and    about    three    to    four    feet    up    from    the    floor. 

Cox  and  Kehoe,  two  witnesses,  went  to  the  place 
the  day  after  the  accident,  and  inquired,  among  other 
things,  for  the  guard  rail,  and  was  told  by  defendant 
that  he  did  not  know  where  it  was;  that  it  was 
laying  around  somewhere  in  the  cellar,  and  they 
went  with  a  porter  into  the  cellar  and  struck  some 
matches  and  looked  for  it,  but  were  unable  to  find 
it.  Before  leaving  the  store  the  witness.  Cox,  said 
to  defendant  that  he  had  better  find  the  guard  rail, 
or  he  might  have  a  suit  on  his  hands.  They  left, 
and  afterwards  came  back  on  the  same  forenoon, 
and  asked  defendant  if  he  had  found  the  bar,  and 
he  said  no.  In  the  afternoon,  as  they  were  passing 
the  place,  defendant  called  them  in  and  said  he  had 
found   it. 

Mr.  Sauer,  the  principal  witness  for  defendant, 
states  that  after  the  accident  he  found  the  guard 
rail — part  of  it  on  the  elevator  floor,  and  the  other 
piece   near   it   in   the   cellar. 

The  jury,  on  defendant's  application^  were  allowed 
to   visit   and   inspect   the   premises. 

The  deceased  was  a  strong,  active  business  man, 
fifty-seven  years  of   age,   engaged  in  the  lumber  busi- 
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ness,  having  a  wife  and  two  daughters,  and  earning 
some  $300  or  §400  per  month,  and  his  expectancy 
was  something  over  sixteen  years,  according  to  the 
mortality  tables.  The  evidence  is  quite  indefinite  as 
to  how  the  guard  rail  was  placed  on  the  elevator,  and 
when  and  how  it  was  found  after  the  accident.  There 
was  testimony  going  to  show  that  after  the  accident  a 
piece  of  plank  some  eight  or  ten  inches  broad  was 
fastened  on  the  elevator  in  such  a  way  as  to  close  up 
the  space  between  the  edge  of  the  elevator  and  where 
the  guard  rail  was  placed,  and  some  evidence  that 
the  posts,  were  either  changed  or  new  posts  put  into 
the  elevator  frame.  The  evidence  is  quite  indefinite 
as  to  whether  the  deceased  was  walking  backward 
or  not  when  he  stumbled,  and  some  uncertainty  as 
to  whether  he  fell  into  the  elevator  backward  or  not. 
The  witnesses  who  were  present  say  that  he  walked 
back  to  look  at  the  stove,  but  they  do  not  use  the 
term  backward,  except  that  they  state,  with  more 
or  less  distinctness,  that  he  fell  backward.  There 
is  some  doubt  from  the  proof  as  to  how  light  it 
was   about   the   mouth   of   the   elevator. 

It  is  said  that  it  was  error  to  allow  Cox  and 
Kehoe  to  state  that  when  they  visited  the  store  on 
the  day  after  the  accident  no  guard  rail  was  there 
or  could  be  found.  This  objection  is  based  upon 
the  ground  that  it  gave  the  condition  of  things  in 
the  store  after  the  accident,  which  could  not  illus- 
trate  the   condition   at   the   time   of   the   accident,    but 
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was  calculated  to  impress  the  jury  that  there  was 
no   guard   rail   there   when   the   accident   occurred. 

We  think  this  evidence  was  not  incompetent. 
These  witnesses  went  to  the  place  to  examine  the 
surroundings  and  see  how  the  accident  happened. 
It  was  claimed  by  the  defendant  at  the  time  that 
the  deceased  fell  against  the  guard  rail  and  broke 
it,  and  they  thereupon  asked  for  the  guard  rail  to 
inspect  it,  and  made  search  for  it  with  the  results 
stated.  There  is  no  claim  that  a  new  guard  rail 
had  been  substituted,  and  the  evidence  is  merely  a 
narrative  of  the  condition  of  things  and  the  sur- 
roundings when  the  witnesses  examined  the  place. 
It  was  not  claimed  that  the  rail  had  been  renewed 
or  a  new  one  procured,  or  that  any  change  had 
been  made  in  the  surroundings,  but  the  tendency  of 
all  the  evidence  was  that  it  was  then  in  the  same 
condition   as   when   the   accident   occurred. 

It  is  assigned  as  error  that  the  Judge  should  not 
have  said  to  the  jury  that  ^^if  the  cause  of  the  in- 
juries sustained  by  deceased  was  his  accidently  stum- 
bling against  the  platform  in  Rosenbaum 's  store,  and 
that  notwithstanding  his  fall  he  would  not  have  been 
injured  and  killed  had  it  not  been  for  the  existence 
near  the  platform  of  an  elevator  shaft  or  opening 
which  defendant  had  negligently  failed  to  provide  with 
suflScient  ordinary  guard,  that  such  a  condition  of 
things    would   make   defendant   liable." 

This  is  not  the  exact  language  of  the  whole  of 
the   charge   as   given,    but   the   Court   added:   '<lf   you 
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find  these  facts,  then  you  are  instructed  that  the 
proximate  cause  of  the  injury  and  death  of  the  de- 
ceased was  the  negligence  (if  such  you  find)  of  the 
defendant  in  failing  to  guard  said  elevator  shaft  or 
opening  into  which  the  deceased,  Shoffner,  fell,  and 
not  the  fall  caused  by  stumbling  over  said  platform, 
your   verdict   should   be   for   the   plaintiff." 

This,  we  think,  is  a  correct  exposition  of  the  law. 
The  stumbling  on  the  platform  was  the  cause  of  the 
fall,  but  it  might  not  have  been  injurious  but  for 
the  open  elevator  shaft,  and  if  that  was  negligently 
left  open,  and  in  consequence  the  deceased  was  killed, 
the  defendant  would  be  liable.  Postal  Tdegraph  Co, 
V.  Zopfi^  9  Pickle,  372-375;  Andei^Bon  v.  Millei\  12 
Pickle,    46. 

The  fourth  assignment  is  based  upon  that  portion 
of  the  Judge's  charge  in  which  he  tells  the  jury 
that  if  they  find  from  the  evidence  that  the  ele< 
vator  of  the  defendant  was  not  such  as  an  ordi- 
narily prudent  man,  exercising  ordinary  care,  would 
have  had,  or  that  an  ordinarily  prudent  man  exer- 
cising ordinary  care,  would  have  had  more  light,  or 
that  the  guard  rail  was  not  sufficient  for  all  ordinary 
purposes,  then  to  that  extent  the  defendant  must  be 
held  negligent,  and  liable  for  whatever  injury  resulted 
from   the   negligence. 

It  will  be  noted  that  the  trial  Judge  limits  the 
defendant's  liability  to  injuries  resulting  only  from 
negligence  in  any  of  the  particulars  named.  He  was 
speaking    at    the    time    of    the    general    surroundings 
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about  the  elevator.  The  jury  were  not  warranted  in 
supposing  that  the  learned  Judge  meant  that  the 
most  approved  patent  of  an  elevator  should  be  used, 
but  that,  in  its  construction,  location,  and  surround- 
ings, as  well  as  the  manner  in  which  it  was  guarded 
by  rail,  there  should  be  no  negligence  which  con- 
tributed to  the  injury  to  plaintiff.  The  important 
point  was  kept  before  the  jury,  did  the  construc- 
tion, location,  or  manner  of  guarding  the  elevator 
cause   the   injury? 

It  is  said  that  the  charge  virtually,  instructs  the 
jury  to  find  for  the  defendant  in  any  event.  We 
do  not  so  read  the  charge,  but,  on  the  contrary, 
the  Court  said  to  the  jury,  among  other  things: 
<<The  law  holds  no  one  responsible  for  exposing 
himself  to  a  danger  of  which  he  knew  nothing,  and 
could  know  nothing  by  the  exercise  of  ordinary  care, 
and  of  which  he  was  under  no  obligation  to  inform 
himself.  But  whatever  was  in  plain  view  and  could 
readily  be  seen  he  must  see  or  must  take  the  con- 
sequences." Again,  the  jury  were  told  "that  if 
Shoffner,  while  examining  the  stove,  was  moving 
backwards,  when  he  accidentally  stumbled  and  fell 
against  the  guard  rail  and  into  the  cellar  below, 
and  by  the  fall  received  injuries  from  which  he 
died,  there  can  be  no  recovery."  And  again:  *'If 
you  find  from  the  evidence  that  an  ordinarily  care- 
ful and  prudent  man,  placed  under  the  same  circum- 
stances that  the  evidence  shows  surrounded  Mr.  Shoff- 
ner, would  have   seen  and  known   the   whereabouts  of 
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the  stove,  platform,  and  elevator,  and*  its  condition, 
then  the  law  says  that  Mr.  Shoffner  saw  and  knew 
its  condition.  So  that,  after  he  saw  the  condition 
of  the  elevator  and  things  about  it,  or  as  an  ordi- 
narily prudent  man  ought  to  have  seen  them,  if 
you  find  that  he  accidentally  stepped  into  the  ele- 
vator opening,  then  this  was  such  an  act  of  negli- 
gence on  his  part  as  would  defeat  the  widow's  right 
of  recovery  in  this  case."  And  again,  ''if  he  knew 
or  ought  to  have  -known  the  condition  of  the  ele- 
vator and  its  surroundings,  and  you  find  that  he 
accidentally  stumbled  and  fell  backwards  into  the 
elevator,  this  would  be  an  unavoidable  accident  as 
far  as  D.  P.  Shoflfner  was  concerned  and  would 
not  make  the  defendant,  Morris  Rosenbaum,  liable 
for  the  fall  into  the  elevator  and  its  consequences, 
unless  the  evidence  establishes  the  fact  that  he  failed 
to  do  what  ordinary  care  and  prudence  suggested 
ought  to  have  been  done."  Under  the  charge  of 
the  Court  the  jury  could  have  found  no  verdict 
against  defendant  except  upon  the  theory  that  he 
was   guilty   of   negligence. 

The  question,  on  its  merits,  mainly  turns  upon 
the  sufficiency  or  insufficiency  of  the  guard  rail  or 
protection  to  the  elevator,  and  whether  there  was 
such  guard  rail.  If  the  rail  or  protection  had  been 
strong  enough  to  guard  against  reasonable  contingen- 
cies and  probabilities,  then  defendant  ought  not  to 
have  been  held  liable,  but,  if  there  were  no  guard 
rail,    or    one    so    manifestly    defective    as    to    be    no 
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protection  to  one  who  might  press  against  it,  or  be 
thrown  against  it  without  negligence  on  his  part, 
then  there  can  be  recovery.  It  could  not  be  re- 
quired to  stsmd  against  extraordinary  blows  or  as- 
saults upon  it,  but,  at  the  same  time,  its  object  and 
purpose  was  to  prevent  persons  from  incautiously 
stepping  or  falling  into  it,  and  from  being  thrown 
into  it  by  any  misstep,  jostling,  or  other  accident 
not  of  an  extraordinary  character  and  not  the  re- 
sult  of   negligence. 

The  evidence  in  the  case  does  not  show  that  the 
guard  rail  was  sufficient  for  ordinary  purposes  in  pre- 
venting accidents  and  injuries,  but  that  it  was  a  mere 
makeshift,  a  slat  that  had  been  used  in  packing  fur- 
niture, and  which  was  used  because  there  was  noth- 
ing better  at  hand.  It  was  exhibited  to  the  jury, 
and  they  were  thus  enabled  to  pass  intelligently  upon 
its  sufficiency.  The  Court,  upon  this  point,  charged 
that,  '*by  a  sufficient  guard  rail  is  meant  such  an 
one  as  is  reasonably  secure,  and  will  render  the 
shaft  and  opening  reasonably  safe  under  all  ordinary 
circumstances." 

It  is  said  there  is  no  evidence  .to  sustain  the  ver- 
dict. It  is  necessary  only  to  add  to  what  has  been 
said,  that  there  is  no  evidence  that  deceased  had  his 
attention  called  to  the  elevator  or  that  he  saw  it, 
and  the  evidence  is  conflicting  as  to  the  quantity  of 
light  at  the  point.  It  was  the  first  visit  of  de- 
ceased to  the  store,  and  he  was  not  familiar  with 
the   surroundings.       If    his    attention   had    been   called 
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to  it,  it  is  probable  the  accident  would  not  have 
occurred.  He  had  a  right  to  rely  upon  the  safety 
of  his  surroundings.  Brosman  v.  Sweetder^  127  Ind., 
1;    Heiid/riclcson    v.    Meadows^    164   Mass.,    699. 

In  the  leading  case  of  Inderman  v.  Dames  (Law 
Rep.),  1  C.  P.,  274,  and  2  lb,,  313,  the  Court,  re- 
ferring to  persons  who  visit  premises  on  business 
which  concerns  the  occupier  and  upon  his  invitation, 
express  or  implied,  said  that  it  was  settled  law  that 
a  visitor  of  that  class,  using  reasonable  care  on  his 
part  for  his  own  safety,  is  entitled  to  expect  that 
the  occupier  shall,  on  his  part,  use  reasonable  care 
to  prevent  damage  from  unusual  danger,  which  he 
knows,  or  ought  to  know,  and  that  where  there  is 
evidence  of  neglect,  the  question  whether  such  rea- 
sonable care  has  been  taken,  by  notice,  lighting, 
guarding,  or  otherwise,  and  whether  there  was  con- 
tributory negligence  in  the  person  injured,  must  be 
determined  by  a  jury  as  a  matter  of  fact.  See, 
also,    Bennett   v.   Railroad    Co.,    102   U.    S.,   680-683. 

It  is  said  the  verdict  is  excessive.  The  deceased 
was  fifty-seven  years  of  age,  a  man  of  good  health, 
strong  and  vigorous,  with  an  expectancy  of  over  six- 
teen years,  according  to  the  tables  of  mortality,  and 
earning,  according  to  the  evidence,  about  $300  to 
$400   per   month. 

It  is  argued  that  his  earning  capacity  was  over- 
rated; that  he  had  failed  in  business,  and  was  carry- 
ing on   trade    in    the   name   of    his   wife.       All    these 
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matters  were  submitted  to  the  jury  under  a  charge 
which,  upon  this  feature,  is  not  excepted  to.  There 
was  proof  that  his  financial  misfortunes  were  not  the 
result  of  mismanagement,  but  of  debts  and  liabilities 
which  he  incurred  and  had  to  pay  as  surety  for 
others. 

We   see  no   error    in    the    judgment  of    the   Court 
belowy    and  it  is   affirmed   with   costs. 
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{Jaclcson.       April    21,   1897.) 

1.  Court  and  Jury.     Court  construes  tvrUtai  iiistrument^ 

The  Court  should  construe  a  written  instrument  put  in  evidence, 
and  not  submit  its  construction  to  the  jury.     {Posty  pp.  637, 638.) 

2.  Bills  and  Notes.     Transfer  of  iwnnegfttUihle,  for  collection. 

The  provision  in  a  note  that  it  is  not  negotiable,  does  not  pre- 
vent its  transfer  to  an  ag-ent  for  collection  for  the  payee.  (Post, 
pp.  638,  639.) 

3.  Fire  Insurance.    No  defense  to  premium  note  that  solvent  com- 

p<tny  went  into  lUjuidation  providing  for  policies. 

That  an  insurance  company  went  into  liquidation  during  the 
life  of  the  policy,  is  not  a  defense  to  an  action  upon  a  premium 
note,  where  it  was  solvent  at  the  time  and  reinsured  its  risks 
in  a  good  company,  although  the  insured  was  not  a  party  to 
the  reinsurance.     {PosU  p.  639.) 

4.  Same.    Premium  note  collectible  thmvgh  default  suspends  policy. 

The  fact  that  by  the  terms  of  a  premium  note  the  policy  is  sus- 
pended while  the  note  is  overdue  and  unpaid,  does  not  defeat 
or  prevent  the  collection  of  the  entire  note,  after  the  same  has, 
by  its  terms,  become  due.     {Post,  pp.  639-642.) 

Cases  cited:  Caruthers  v.  McBurney,  3  Sneed,  590;  Lane  v.  Man- 
ning, 8  Yer.,  435;  Holms  u  Johnson,  12  Heis.,  155;  Wall  v.  Marsh, 
9  Bax.,  438;  Miskelly  v.  Pitts,  9  Bax.,  193;  19  Mich.,  451  (S.  C, 
2  Am.  Rep.,  95);  60  Ind.,  515;  30  Ohio  St.,  240;  40  Ohio  St.,  135; 
39  Wis.,  11;  6  L.  R.  A.,  87;  83  Ky.,  574;  36  N.  Y.,  157;  47  Mich., 
447;  65  Mo.,  81. 

Cited  and  distinguished:  Dale  v.  Cont.  Ins.  Co.,  95  Tenn.,  38. 
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Appeal    in    error    from    Second    Circuit    Court    of 
Shelby    County.      J.    S.    Galloway,    J. 
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James   M.    Greer   for   Harvey. 

Wilkes,  J.  This  is  an  action  by  the  Equitable 
Insurance  Company  to  recover  from  the  defendant 
upon  a  written  obligation  given  for  the  premium  on 
a  policy  of  fire  insurance.  There  was  a  trial  before 
a  jury  in  the  Court  below,  and  a  verdict  and  judg- 
ment for  the  defendant,  and  plaintiff  has  appealed, 
and  assigned  errors.  The  obligation,  which  is  called 
a  note,  is  for  $82.40,  with  interest  from  date  of 
June  18,  1894,  and  attorney's  fees,  if  collected  by 
an  attorney.  The  obligation  has  these  provisions, 
among  others:  *'If  this  note  is  not  paid  at  maturity, 
said  policy  shall  then  cease  and  determine,  and  be 
null  and  void,  and  so  remain  until  this  note  shall 
be  fully  paid  and  received  and  accepted  by  the  com- 
pany, as  provided  in  the  policy.  It  is  understood 
and  aixreed  that  this  note  is  not  neojotiable. "  It 
was  made  payable  December  1,  1894.  It  appears 
that  the  policy  of  insurance  was  taken  out  June  18, 
1893,  and  was  to  run  for  three  years.  The  note 
sued  on  in  this  case  was  a  renewal  of  the  note 
originally  given  when  the  policy  was  taken  out,  for 
$80  and  six  months'  accrued  interest  upon  it.  The 
Equitable  Insurance  Company,  after  taking  this  note, 
went  into  liquidation,  reinsuring  its  risks  in  the 
Palatine  Insurance  Company,  and  turning  over  its 
assets,    for   purposes   of    liquidation,    to    the    Nashville 
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Trust  Company.  The  defendant,  Harvey,  was  no 
party   to   the   reinsurance. 

It  is  assigned  as  error  that  the  Court  told  the 
jury  that  if  they  found  defendant  was  not  insured, 
or,  under  the  conditions  of  the  note,  the  policy  be- 
came void  after  default  in  payment  of  the  note  at 
maturity,  or  that  the  note  had  been  assigned  or 
transferred  to  the  Nashville  Trust  Company  for  value, 
or  that  said  company  was  the  holder  of  the  note, 
they  should  find  for  defendant.  And  it  is  further 
assigned  as  error  that  there  is  no  evidence  to  sup- 
port  the   verdict. 

The  defendant  stated  that  he  did  not  pay  the  note 
at  maturity;  that  he  did  not  consider  that  he  had 
any  insurance  after  the  company  went  into  liquida- 
tion, and  gave  the  matter  no  further  concern.  The 
company  went  into  liquidation  December  20,  1894, 
and    was   solvent  at  that   time. 

We  are  of  opinion  that  there  is  error  in  the 
charge  of  the  Court  and  in  the  proceedings  of  the 
Court  in  the  case.  The  instrument  sued  on  in  this 
case  should  have  been  construed  by  the  Court  and 
not  left  to  the  jury  to  construe,  as  was  done  by 
the  charge.  In  addition,  it  was  error  to  say  to  the 
jury  that  if  the  trust  company  was  the  holder  of 
the  note,  they  should  find  for  the  defendant.  The 
trust  company  could  collect  this  note  as  the  agent 
of  the  insurance^  company,  and  this  would  not  con- 
stitute such  an  assignment  or  transfer  as  is  prohib- 
ited   by   the    terms   of    the    note,    the    trust   company 
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having  no  beneficial  interest  in  it,  but  simply  col- 
lecting it  in  the  name  and  for  the  benefit  of  the 
insurance   company. 

We  are  of  opinion  that  the  fact  that  the  insur- 
ance company  went  into  liquidation  during  the  life 
of  the  policy,  cannot  .be  a  defense  to  the  defendant^ 
inasmuch  as  the  company  is  shown  to  have  been 
solvent,  and  had,  moreover,  reinsured  its  risks  in  a 
company  abundantly  good,  and  thus  the  defendant, 
although  not  a  party  to  the  reinsurance,  was  amply 
protected  so  long  as  he  complied  with  his  part  of 
the   contract. 

It  has  been  held  in  a  number  of  cases  that  a 
failure  to  pay  a  premium  note  does  not  put  an  end 
to  the  policy  when  there  is  a  provision  that  no  lia- 
bility shall  attach  during  the  time  payment  is  sus- 
pended, but  that  it  shall  reattach  when  the  premium 
note  is  paid;  nor  does  the  fact  that  the  liability  un- 
der the  policy  is  suspended  while  the  note  is  overdue, 
defeat  or  prevent  the  collection  of  the  entire  note. 
The  leading  case  on  this  point  is  WlUlanis  v.  The 
Albany  Lis.  Co,^  19  Mich.,  451  (2  Am.  Rep., 
96),  where  the  whole  matter  is  fully  discussed. 
In  accord  with  this  leading  case  are  the  cases  of 
Arrherican  Ins,  Co.  v.  Henley^  60  Ind.,  515;  Mutual 
Bemfit  Life  Lis.  Co.  v.  Frerwh,  30  Ohio  St.,  240; 
Jolif  V.  M.  M.  Lu.  Co.,  39  Wis.,  11;  St.  Pual 
Ins.  Co.  V.  CoJ^man,  6  L.  R.  A.,  87;  Matthews  v. 
Ainerican  Lis.  Co.^  40  Ohio  St.,  135;  Blackerly  v. 
Cont.  Ins.    Co.,   83  Ky.,   674;    Wall  v.  Home  his.   Co., 
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36  N.  Y.,  157;  Cauffeld  v.  CoiiL  Lis.  Co.,  47  Mich., 
447.      See,    also,    May   on   Ins.,    Sec.    342. 

The  case  of  American  Ins.  Co.  v.  Klmk,  65  Mo., 
81,  is  in  point,  with  the  additional  feature  that  in 
that  case  it  was  contended  the  insurance  company 
must  remit  a  part  of  the  premium  note,  in  propor- 
tion to  the  time  the  policy  was  suspended,  and  the 
Court  held  that  such  contention  could  not  be  main- 
tained. 

These  cases  hold  that  provisions  in  a  policy  sim- 
ilar to  the  one  now  under  consideration  does  not 
render  the  policy  absolutely  void  upon  failure  to  pay 
the  note,  but  voidable  only,  at  the  option  of  the 
company;  in  other  words,  that  the  liability  of  the 
company  is  suspended  during  the  default,  but  at- 
taches  on   payment   of   the   note. 

Accordingly,  it  is  held  in  the  case  of  Penn.  Ins. 
Co.  V.  Geraldin,  31  Mo.,  20,  tliat  the  company 
canceled  the  policy  and  put  an  end  to  it  altogether, 
and  could  not,  therefore,  sue  for  the  entire  year's 
premium. 

The  case  is  to  be  distinguished  from  the  cases 
of  Yost  V.  American  Ins.  Co.,  39  Mich.,  531,  and 
American  Ins.  Co.  v.  Stoy,  41  Mich.,  385,  in  that 
in  these  cases  the  contract  was  construed  to  be  an 
insurance  from  year  to  year,  and  there  was  no  pro- 
vision in  the  note  that  the  whole  of  it  should  be- 
come due  in  case  of  default,  and,  while  there  was 
such  provision  in  the  charter,  still  the  charter  was 
not  made   part  of   the   contract. 
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In   the   case   of    Williams   v.    The  Albany  his,    Co,^ 

2  Am.  Rep.,  95,  there  was  a  provision  in  the  note 
that  in  case  of  default  the  whole  premium  should  be 
considered  as  earned,  and  it  was  so  held,  also,  in 
Cauffeld  v.     Continental  Ins,    Co,^    47   Mich.,    447. 

The  case  at  bar  stands  upon  the  same  footing  as 
the  two  cases  last  cited,  inasmuch  as  the  whole 
premium  became  due  at  a  certain  date  by  the  terms 
of  the  note,  and  this  was  equivalent  to  an  agree- 
ment that  at  that  date  the  whole  premium  should 
be  treated  as  earned.  The  principle  involved  is  the 
same  as   that   laid    down    in    Caintthers   v.    McBumeyy 

3  Sneed,  690;  Laiie  v.  3Ianmng,  8  Yerg.,  435; 
Holms  V.  Johnson y  12  Heis.,  155;  ^Yall  v.  Marshy 
9  Bax.,  438;  Miskelly  v.  Pitts,  9  Bax.,  193-195. 
See,  also,  4  Barn.  &  Aid.,  402;  1  Denio,  518; 
5   Cold.,    271. 

This  holding  is  not  at  all  in  conflict  with  the 
case  of  Dale  v.  Continental  Ins,  Co,,  11  Pick.,  38- 
52.  The  question  in  that  case  was  whether  the 
assured  could  recover  (in  case  of  loss)  upon  his 
policy  while  he  was  in  default  upon  the  premium 
notes,  and  the  Court  held,  in  obedience  to  the  terms 
of  the  policy  and  note,  and  with  the  great  weight 
of  authority,  that  he  could  not,  and  this  is  evi- 
dently correct.  The  learned  trial  Judge  evidently 
went  upon  the  idea  that  if  the  assured  could  not 
recover  upon  his  policy,  neither  could  the  company 
recover  upon  the  note.  This  feature  of  the  case  is 
fully   discussed   in    St,    Paul   Ins,    Co.    v.    Coleman,    6 
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L.  R.  A.,  89,  where  the  contention  was  that  the 
''risk  and  premium  go  hand  in  hand,  and  one  ceas- 
ing the  other  ceases  also,^'  and  it  was  held  that 
such  contention  was  not  sound,  and  that  if  the 
premium  had  been  paid,  and  the  risk  incurred  for 
any  period,  no  matter  how  short,  no  breach  of  a 
subsequent  condition,  for  which  the  assured  was  re- 
sponsible, would  entitle  him  to  a  return  of  any  of 
the  premium,  although  the  company  had  thereby 
ceased  to  be  liable.  The  parties  have  the  right  to 
make  their  contract  as  they  choose,  and  there  is 
nothing  harsh  or  inequitable  in  an  agreement  that, 
although  the  insurer  is  relieved  from  liability  by 
the  insured's  default,  still  the  premium  note  of  the 
insured  remains  binding  on  him.  The  assured,  if 
he  desires  to  end  the  contract,  has  the  option  to 
cancel  the  policy  by  paying  the  premium  due  at 
customary  short  rates,  and  if  he  desired  to  keep  it 
in  force,  could  do  so  by  paying  the  premium  note. 
To  affirm  the  judgment  of  the  Court  l>elow  would 
result  that  defendant  has  had  insurance  for  about 
eighteen  months,  free  of  costs,  up  to  the  maturity 
of  the  note.  He  also  had  the  right  to  insurance 
for  the  remainder  of  the  time,  on  payment  of  the 
premium    note. 

The    judgment    is    reversed,    and     cause    remanded 
for   new   trial. 
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Paragon  Refining  Co.    v.    Lee  Bros. 

98    643 
110    682 

{Jackson.      April    21,    1897.) 

1.  Mkasube  of  Damages.    For  breach  of  contract  of  sale. 

'  Doctrine  reaffirmed,  that  the  measure  of  damages  for  breach  by 
the  seller  of  an  executory  contract  of  sale  is  the  difference  be- 
tween the  contract  price  and  the  market  value  of  the  article  at 
the  time  and  place  of  delivery.     (Post,  p.  645.) 

Cases  cited  and  approved:  Coffman  i;.  Williams,  4  Heis.,  233;  Mc- 
Donald V.  Unaka  Co.,  88  Tenn.,  38. 

2.  Same.     Evidence  of  vfiarket  price. 

Evidence  of  the  price  of  oil  on  three  days  during  which  it  would 
have  been  received  by  defendant,  if  shipped  with  reasonable 
promptness  by  plaintiff,  as  provided  in  the  accepted  orders  given 
by  defendant,  is  not  inadmissible  as  an  average  of  prices  and 
as  speculative,  in  determining  the  damage  from  failure  to  de- 
liver.    {Post,  pp.  645-649.) 

3.  Set-off.    Amount  in  excess  of  plea  abated. 

An  excess  allowed  to  defendant  above  the  amount  claimed  in  his 
plea  of  set-off  and  recoupment  will  be  abated  on  appeal,  al- 
though no  objection  on  that  ground  was  made  in  the  trial 
Court.     {Post,  p.  646.) 


FROM    SHELBY. 


Appeal    in    error   from    Circuit    Court    of    Shelby 
County.      L.    H.    Estes,   J. 
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H.    S.    Haley  for   Refining  Co. 
H.    C.    Warinner  for   Lee   Bros. 

Wilkes,  J.  The  oil  company  sued  Lee  Bros,  on 
open  account  for  the  price  of  three  cars  of  petro- 
leum, claiming  as  amount  due  $763.90.  The  defend- 
ant filed  pleas  denying  liability,  and  also  a  plea  of 
set-off  and  recoupment  for  failure  to  deliver  three 
cars  of  such  oil,  laying  their  damages  for  such  fail- 
ure at  $1,000.  The  cause  was  heard  in  the  Court 
below  without  a  jury,  when  the  trial  Judge  was  of 
opinion  that  the  oil  company  was  entitled  to  recover 
for  oil  delivered  and  not  paid  for  $763.90,  and  this 
judgment  is  not  complained  of,  but  that  the  defend- 
ants, Lee  Bros.,  were  entitled  to  recoup  against  such 
recovery  $1,072.50,  and  for  the  difference,  $308.60, 
he  gave  judgment  against  the  oil  company,  and  it 
appealed   and   has   assigned   errors. 

It  is  assigned  as  error  that  the  Court  admitted, 
under  the  plea  of  set-off  and  recoupment,  a  table  of 
prices  and  estimates,  as  set  out  in  the  record.  This 
table  is  a  statement  or  schedule  showing  market  price 
of  oil  at  Memphis  from  March  28  to  May  8,  from 
which,  as  well  as  the  other  evidence,  it  is  claimed 
that  it  appears  that  the  defendants  could  have  sold 
the  oil  which  they  bargained  for  and  did  not  get, 
at  thirteen  and  one -half  cents  per  gallon.  The 
contention  is  that  this  is  an  average  of  prices, 
and  is  speculative,  and  hence  not  a  proper  measure 
of    damages.      The   objection    is    not    to   the   admissi- 
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bility  of   the  paper,  but  to  the  facts  attempted  to  be 
established   by   it. 

The  parties  do  not  disagree  upon  the  rule  or 
measure  of  damages  in  cases  of  executory  contracts 
of  sale  which  are  breached,  and  it  is  conceded  that 
the  proper  rule  or  measure  is  the  difference  between 
the  contract  price  aiid  the  market  value  of  the  ar- 
ticle at  the  time  and  place  of  delivery.  Coffman  v. 
WilliamSj  4  Heis.,  233;  2  Sedg.  on  Dam.,  Sec.  734; 
6  Am.  &  Eng.  Enc.  L.,  p.  30,  note  2;  McDonald 
v.    Ihiaka    Co,^    4   Pick.,    38. 

The  difficulty  in  this  case  is  that  the  contract,  if 
made  at  all,  which  will  be  hereafter  considered,  was 
for  a  *' reasonably  prompt  delivery,"  and  not  a  de- 
livery at  a  specified  date.  The  orders  were  given 
for  the  oil  on  the  twenty -eighth  and  twenty-ninth  of 
March.  The  evidence  tends  to  show  that  it  would 
require  eight  or  ten  days  for  the  oil  to  reach  Mem- 
phis after  being  shipped  by  the  plaintiffs  from  Toledo, 
Ohio.  It  would  require  until  the  first  of  April  for 
the  order  to  reach  Toledo,  and  estimating  that  under 
the  terms  ** reasonably  prompt  shipment,"  at  fi'om 
five  to  seven  days  would  place  the  oil  in  Memphis 
on  fifteenth  to  seventeenth  of  April,  at  which  date 
the  table,  as  well  as  evidence  explaining  it,  shows 
that  the  oil  was  selling  at  13^  cents  or  over.  We 
are  of  opinion  that  there  is  evidence  to  sustain  the 
finding   of   the   Court   below   upon   this   point. 

The  second  assignment  is  that  the  amount  of  the 
set-off    was    not     based    on    proper    facts,     and    was 
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greater  than  the  amount  claimed  in  the  plea  of  set- 
off and  recoupment.  The  first  feature  in  this  assign- 
ment has  already  been  passed  upon.  No  objection 
appears  to  have  been  made  in  the  Court  below  upon 
this  latter  point,  and  the  judgment  actually  rendered 
was  for  only  $308.60.  Still  the  finding  was  for 
$1,072.50  or  $72.50  more  than  the  damages  laid  in 
gross  in  the  plea  of  set-off  and  counterclaim.  The 
plea  of  set  off  specified  the  damages  at  5VV  cents 
per  gallon.  There  is  nothing  to  show  that  a  car  is 
any  fixed  amount,  but  it  appears  in  this  case  that 
they  range  from  6,325  to  6,500  gallons  each,  as 
appears  from  the  bills  of  plaintiffs.  The  trial  Judge, 
however,  estimated  them  at  6,500  gallons  each,  and 
the  loss  at  5^  cents  per  gallon,  and  thus  arrived  at 
the  amount  of  $1,072.50  for  the  three  cars  not  de- 
livered. 

We  are  of  opinion  that  defendant  should  not  be 
allowed  to  recover  beyond  the  amount  claimed  by  him, 
and,  if  allowed  to  stand,  his  judgment  must  be  abated 
to  the  extent  of  $72.50,  the  excess  over  the  amount 
claimed. 

The  other  assignments  go  to  the  merits  of  the 
case,  and  are,  in  substance,  that  there  is  no  evi- 
dence to  support  the  verdict.  The  question  as  to 
whether  there  was  a  valid  contract  for  the  three 
cars  of  oil  in  controversy,  under  the  plea  of  set- 
off, must  turn  upon  the  wording  of  the  telegrams 
and  letters  which  passed  between  the  parties,  as  well 
as   the   usual   course   of   business    transactions   between 
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them,  and  we  briefly  refer  to  these  letters  and  tel- 
egrams. 

On  March  21,  1896,  the  oil  company,  in  response 
to  letters  of  inquiry,  quoted  the  price  of  oils  to 
the  defendant,  and  added:  '<  These  figures  are  for 
prompt  acceptance  and  for  reasonably  prompt  ship- 
ment." On  March  28,  defendant,  Lee,  by  telegram 
ordered  one  car  shipped  by  Friday,  and  added: 
'*Our  stock  order  mailed  to-day  at  your  quotations 
of  21st."  The  tank  ordered  for  immediate  shipment 
was  sent  on  the  next  day,  Friday,  as  directed.  On 
receipt  of  telegram,  the  oil  company  notified  the 
defendant  that  car  would  be  shipped  at  best  dispatch 
possible,  and  added:  ^*We  await  your  mail  confirma- 
tion." And  on  the  next  day  wired  notice  of  ship- 
ment of  the  car.  The  oil  company  received  no 
letter  confirming  the  order  of  28th  up  to  the  morn- 
ing of  the  30th,  and  on  the  evening  of  that  day 
wrote  the  defendant,  advancing  prices,  adding:  '^  We 
would  not  be  disposed,  however,  to  do  more  than 
take  care  of  your  current  requirements  at  these 
figures.  These  quotations  are  for  immediate  accept- 
ance only."  On  Monday,  April  1,  they  received 
a  letter  from  defendant,  of  date  March  29,  ordering 
four  cars  additional,  and  acknowledging  receipt  of 
telegram  as  to  shipment  of  the  one  car.  The  letter 
directed  two  cars  to  come  forward  promptly,  but 
said   nothing  as   to   shipment   of   the   other   two. 

In  reply  to  this  the  oil  company  wrote  a  letter 
saying:   "We   take   it   from   your  letter  that  you  wish 
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to  have  another  car  shipped  at  S^^nr,  which,  while  not 
our  purpose,  owing  to  the  rapid  changes  in  the 
market,  we  will  do,  applying  our  figures  of  Satur- 
day for  future  business,"  and  the  company  thereupon 
shipped  one  car,  and,  under  date  of  April  3,  wrote 
that  they  were  not  disposed  to  enter  any  further 
orders   on   the   quotations   of   March   21. 

On  April  1,  defendants  wrote  increasing  their  order 
to  six  cars,  and  directed  that  two  cars  be  shipped 
April  15,  and  the  remainder  April  25,  and  the  letter 
of  April  3  was  in  reply  to  this  as  well  as  that  of 
March    29. 

Then  follows  various  letters  to  and  fro,  each  party 
attempting  to  uphold  his  view  of  the  status.  It 
would  be  useless  to  go  into  this  war  of  words,  and 
we  only  refer  to  it  as  furnishing  evidence  of  what 
we  believe  to  be  the  true  condition  of  affairs;  that 
is,  that  the  parties  did  not  understand  each  other, 
that  their  minds  had  not  met  in  regard  to  the  matter, 
and  that  a  binding  contract  had  not  been  made  be- 
tween them.  The  defendants  did  not  send  for- 
ward their  stock  order  on  the  twenty -eighth,  as  they 
wired  they  would  do.  The  order  as  sent  did  not 
reach  the  oil  company  until  the  first.  In  the  mean- 
time they  had,  on  March  30,  before  receipt  of  the 
defendant's  letter,  advanced  their  prices.  We  are  of 
opinion,  therefore,  that  the  parties  did  not  come  to 
an  agreement  such  as  would  render  the  contract  bind- 
ing, and   defendants   cannot,  under  the   evidence,  claim 
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the    benefit   of  the   three   cars   set  up   in  their  plea  of 
oflf-set  and   recoupment. 

This  being  so,  the  judgment  must  be  reversed, 
and  judgment  rendered  here  against  the  defendants 
for  the  amount  due  the  oil  company  for  oil  sold  and 
delivered   to   them,    and   all    costs. 
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*      Citizens'    Street  Railway   Co.  v.  Burke. 
(Jacl'S07i.     April    14,    1897.) 

1.  Damages.     Special  must  be  averred. 

Special  damag'es,  such  as  those  resulting  from  the  loss  of  con- 
tracts, cannot  be  proved  or  recovered  in  an  action  for  personal 
injuries,  unless  the  grounds  for  them  are  alleged  in  the  decla- 
ration.    {PosU  p.  652.) 

Cases  cited  and  approved:  Rose  v.  Perry,  8  Yer.,  156;  Eastham  v. 
Crowder,  10  Hum.,  194;  Simpson  u  Markwood,  6Bax.,  340;  Fry 
V.  McCord,  95  Tenn.,  678. 

2.  Evidence.     What  jury  should  consider. 

A  case  must  be  determined  upon  the  evidence  given  upon  the 
trial,  and  not  upon  any  knowledge  or  information  any  one  or 
more  of  the  jury  may  have  as  to  the  facts  outside  of  the  record, 
and  the  Court  should  so  instruct  the  jury  in  clear  and  distinct 
terms,  especially  when  a  juror  asks  for  instruction  upon  the 
point.     (Post,  pp.  «5?,  653,) 

3.  Chabgb  of  Court.    Failure  to  charge  as  to  damages  Is  error. 

The  failure  to  charge  on  the  subject  of  damages  in  an  action  for 
personal  injuries  is  reversible  error,  although  no  request  for 
instructions  on  that  point  was  made.     (Post^  pp,  653,  654.) 

Cases  cited  and  approved;  Foster  v.  Collins,  6  Heis.,  2;  Manier  v. 
Smith,  7  Bax.,  424;  Allen  v.  State,  5  Yer.,  453. 

Cited  and  distinguished:  Southerland  v.  Shelton,  12  Heis.,  374; 
Mayor  v.  Bell,  12  Lea,  161;  Maxwell  v.  Hill,  89  Tenn.,  585;  Tel- 
ephone Co.  V.  Poston,  94  Tenn.,  696. 
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APRIL  TERM,   1897.  651 

Citizens'  Street  Railway  Co.  v.  Burke. 

TuRLEY   &   Wright   for   Street   Railroad   Co. 
George   B.    Cleveland   for   Burke. 

Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injuries.  There  was  a  trial  before  a  jury 
in  the  Court  belo^  and  a  verdict  and  judgment  for 
$2,000,  and  defendants  have  appealed  and  assigned 
errors. 

The  plaintiff  is  an  architect,  living  and  having 
an  office  in  Meniphis,  Tenn.  In  passing  to  his  office 
along  Main  Street,  he  came  across  a  street  car  stand- 
ing upon  a  track  on  Madison  Street  which  came  up 
to  or  very  near  to  the  foot  crossing.  He  passed 
behind  this  car,  attempting  to  cross  the  street,  when, 
just  as  he  cleared  the  car,  he  was  struck  by  a  horse 
and  buggy  driven  by  the  defendant,  Frank  Smith, 
superintendent  of  the  railroad  company,  who  was 
driving  to  where  the  car  was  standing,  to  repair  the 
trolley  wires,  which  had  been  broken  at  this  point. 
The  place  where  the  break  occurred  was  one  of  the 
most  crowded  points  in  the  city,  so  far  as  passing 
was  concerned,  and  it  was  necessary  to  make  speedy 
repairs  of  the  wires  in  order  to  avoid  injuries  to 
passers  by.  Smith  went  to  the  place  in  his  buggy 
to  make  the  repairs.  There  is  some  conflict  of  evi- 
dence as  to  how  fast  Smith  was  going  when  the 
plaintiff,  stepping  from  behind  the  car,  which  had 
stopped,  was  run  against  by  the  horse.  The  horse 
was  immediately  checked  so  that  the  buggy  did  not 
run   over   the   plaintiff,    who    was    knocked   down    and 
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severely  injured.  The  plaintiff  was  watching  the  car 
when  he  attempted  to  cross,  and  also  the  repair 
wagon,  which  was  coming  up  on  one  side,  and  his 
view  of  the  other  side,  upon  which  the  buggy  was 
coming,  was  cut  off  or  obstructed.  It  appears,  also, 
that  plaintiff  was  a  man  of  defective  bearing  and 
could  not  have  heard  the  approach  of  the  buggy  as 
one   of   ordinary   hearing   might.  , 

The  plaintiff  was  allowed,  over  the  objection  of 
defendant,  to  stat.e  that,  in  consequence  of  his  inju- 
ries, he  lost  several  contracts  into  which  he  had 
previously  entered,  stating  the  contracts,  with  whom 
made,  and  amount  expected  to  be  realized  fi'om  each. 
The  ground  of  objection  is  that  the  declaration  does 
not  set  out  any  special  damages  as  arising  out  of 
such  contracts.  It  is  well  settled  that  special  dam- 
ages cannot  be  recovered,  unless  the  grounds  for 
them  are  alleged  in  the  declaration.  Hose  v.  Perrt/y 
8  Yerg.,  506;  Eastham  v.  Crowder^  10  Hum.,  194; 
Simpson  v  Markwoody  6  Bax.,  340;  Fry  v.  McCordy 
11  Pickle,  678.  This  assignment  is  well  made. 
We  do  not  consider  evidence  as  to  the  manner  in 
which  the  trolley  wires  were  constructed  as  material^ 
and  the  assignment  of  error  on  this  point  is  not 
well   made. 

In  the  progress  of  the  trial,  a  juror  said  to  the 
Court:  ''Suppose  a  witness  tells  a  thing,  and  a 
juror  happens  to  have  personal  knowledge  of  the 
situation,  and  knows  when  a  witness'  testimony  is 
the  truth  and  when  it  is  not  the  truth,   can  we  take 
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that  into  consideration?"  The  Court  replied:  **Well, 
that's  just  a  mistake.  I  have  charged  you  that 
way  before.  It  don't  make  the  rest  of  his  testi- 
mony not  the  truth,  but  he  is  just  mistaken  as  to 
that.  It  don't  make  what  he  tells  as  the  truth  not 
the  truth.  It  is  just  a  mistake."  This  language 
and  instruction  by  the  Court  is  assigned  as  error. 
It  is  impossible  to  tell  from  the  language  in  the 
record  what  the  Court  referred  to  or  what  the  juror 
had  reference  to.  It  is  argued  that  some  one  of 
the  jury,  knowing  the  locality,  was  satisfied  that  as 
a  physical  fact,  the  statement  of  one  of  the  wit- 
nesses could  not  be  true.  If  the  juror  and  trial 
Judge  were  alluding  to  such  matters,  the  instruction 
was,  in  any  view,  incorrect,  as  it  would  be  invad- 
ing the  province  of  the  jury  to  tell  them  to  con- 
sider any  statement  of  a  witness  as  a  mistake  and 
give  full  credence  to  the  remainder  of  the  testi- 
mony. But  the  matter  is  so  obscure  as  to  be  erro- 
neous, in  any  event.  The  jury  should  have  been 
told  that  the  case  was  to  be  tried  upon  the  evidence 
given  upon  the  trial,  and  not  upon  knowledge  or 
information  any  one  or  more  of  their  number  might 
have  outside   of   the   record. 

We  think  the  instruction  given  upon  the  question 
of  contributory  negligence  and  the  duty  of  the 
plaintiff  to  look  and  listen,  was  sufficiently  full  and 
definite,    and   there   is    no    error   upon    these    matters. 

It  is  assigned  as  error  that  there  is  no  charge 
upon   the   subject    of    damages.      The    Court  told   the 
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jury  that  before  plaintiff  could  recover,  he  must 
show  the  negligence  of  defendant;  that  the  collision 
and  injury  was  caused  by  such  negligence,  and  the 
extent  of  the  injury,  but  he  says  nothing  whatever 
about   damages   in   any   part   of   his   charge. 

The  rule  is  well  settled  that  when  the  charge 
upon  any  point  is  meager,  but  good  so  far  as  it 
goes,  it  will  not  be  reversible  error,  unless  the 
party  injuriously  affected  requests  further  instructions. 
SoutherlancL  v.  Sheltan^  12  Heis.,  374;  Mayor  v. 
Bell,  12  Lea,  161;  Maxwell  v.  Hill,  5  Pickle,  586; 
Telephone  Co.  v.  Boston,  10  Pickle,  696.  It  is 
equally  well  settled  that  when  no  charge  whatever 
is  given  upon  a  vital  question  or  issue  in  the  case, 
it  is  reversible  error.  Thompson  on  Trials,  Sec. 
1472;  Knight  v.  Egerton,  7  Exch.,  407;  Foster  v. 
Collins,  6  Heis.,  2;  Manier  v.  Smith,  7  Bax., 
424;  Allen  v.  The  State,  5  Yerg.,  453.  A  charge 
in  a  suit  for  damages  for  personal  injuries  which 
omits  entirely  the  subject  of  damages,  and  makes 
no  allusion  to  it,  is  virtually  no  charge  upon  which 
a   verdict  and   judgment   can   be   based. 

For  the  errors  indicated,  the  judgment  of  the 
Court  below  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  Appellee  will  pay  costs 
of   the   appeal. 
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*Railroad  V.  Dies. 
{Jackson.      April   24,   1897.) 

1.  Railboads.     Liability  absolute,  when. 

The  liability  of  a  railroad  company  is  absolute  for  the  killing  of 
a  person  upon  its  track  by  a  backing  engine  and  tender,  which 
are  not  engaged  in  switching  within  the  company's  yards. 
The  statutory  precautions  apply  in  such  case,  and  the  manner 
of  running  the  engine  and  tender  precludes  the  possibility  of 
observance.     (Post,  PP-  S57-662.) 

Code  construed:  JJ  1574, 1575  (S.);  U  1298,  1299  (M.  &  V.);  ?§  1166, 
1167  (T.  &  S.). 

Cases  cited  and  approved:  Railway  v.  Wilson,  90  Tenn.,  271; 
Railroad  v,  Pugh,  95  Tenn.,  421;  Railroad  v.  Smith,  6  Heis., 
174;  Railroad  v.  White,  6  Lea,  542. 

Cited  and  distinguished:  Railroad  v.  Seaborn,  85  Tenn.,  391. 

2.  Contributory  Negligence.    In  crossing  railroad  track. 

A  person  is  not  guilty  of  contributory  negligence  in  passing  at 
night  behind  a-  freight  train,  after  waiting  for  it  to  pass,  at  a 
public  crossing  in  a  city,  and  is  surprised  and  struck  by  an  en- 
gine and  tender  backing  silently  and  rapidly  in  an  opposite 
direction  along  a  parallel  track  only  eight  feet  away,  without 
any  light  or  lookout,  and  without  sounding  bell  or  whistle. 
{Post,  pp.  662,  663.) 

3.  Same.     The  duty  to  stop,  look,  and  listen  for  train  deflmed. 

The  duty  of  a  person  about  to  cross  a  railroad  track  to  stop,  look, 
and  listen  is  not  absolute  and  universal.  This  requirement 
must  receive  a  reasonable  construction,  and  the  failure  to  ob- 
serve it  does  not  always  constitute  negligence.  (Post,  pp.  6$3, 
664.) 

4.  Verdict.     Not  reversible  as  excessive. 

Verdicts — S3, 000  for  killing  a  negro  woman  twenty-five  years  of 
age,  and  $2, 500  for  killing  a  negro  boy  twelve  years  of  age — 

*The  authorities  of  the  different  States,  on  the  duty  to  maintain  a  lookout  on  a 
railroad  train,  are  found  in  a  note  to  Smith  v.  Norfolk  db  T.  R.  Co.  (N.  C),  25  L.  R. 
A.,  287.— Reportsb. 
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when  the  parties  were  guilty  of  no  contributory  negligence, 
and  the  facts  would  justify  the  giving  of  exemplary  damages, 
will  not  be  set  aside  as  excessive  in  amount.     [Post,  P-  6^-) 


FROM    SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.       L.   H.    Estes,   J. 

Morgan   &   McFarland   for  Railroad  Co. 

Watson   &   Fitzhugh   for   Dies. 

Wilkes,  J.  These  actions  are  for  damages  for 
killing  of  Mary  Jane  Stiff  and  Wm.  F.  G.  Irving  by 
the  defendant  railroad  company.  The  latter  case  is 
before  us  on  original  hearing  and  the  former  on 
petition  for  rehearing.  The  cases  involve  identically 
the  same  matters  of  fact  and  questions  of  law,  the 
two  parties,  Stiff  and  Irving,  having  been  killed  at 
the  same  time  and  by  the  same  collision.  The  rail- 
road company  was  running  an  engine  and  tender,  in 
charge  of  a  hostler  and  his  assistant,  backward  over 
its  track  through  the  city  of  Memphis,  about  nine 
o'clock  of  the  night  of  July  26,  1895.  This  engine 
and  tender  had  been  detached  from  an  incoming 
freight  train,  and  was  returning  to  the  roundhouse 
for  the  night,  while  the  freight  train  was  being 
pushed    into   the   yards   of   the    company    by   a   switch 
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engine  which  had  been  attached  to  its  rear.  The 
freight  train  and  the  road  engine  and  tender  were 
going  in  opposite  directions  upon  parallel  tracks, 
which    were   some   six   or   eight  feet   apart. 

The  killing  occurred  at  the  crossing  of  Kentucky 
Avenue  and  Carolina  Street.  The  two  persons  were 
a  young  negro  woman,  some  twenty  to  tvTenty-five 
years  of  age,  and  a  boy  about  twelve  years  old. 
They  came  down  Carolina  Street  to  the  Kentucky 
Avenue  crossing  at  the  time  when  the  freight  train 
was  crossing  the  street,  and  stopped  for  it  to  pass 
by.  When  it  cleared  the  crossing  they  attempted  to 
pass  over  the  street,  when  they  were  run  over  and 
killed  by  the  road  engine  and  tender  going  to  the 
roundhouse  in  the  opposite  direction.  This  point  was 
not  in  the  yards  of  the  company,  and  the  engine  and 
tender  were  not  engaged  in  switching,  and  they  were 
not  such  an  engine  and  tender  as  was  used  for 
switching,  but  were  the  ordinary  road  engine  and 
tender.  There  was  no  headlight  upon  this  engine, 
and  no  light  upon  the  tender,  which  was  in  front  as 
it  proceeded  backwards.  There  is  a  conflict  as  to 
the  speed  of  the  moving  engine  and  tender,  and  as 
to  whether  the  bell  was  rung,  and  as  to  the  amount 
of  light  at  the  place,  given  by  the  city  lights.  There 
was  the  hostler  and  his  assistant  in  the  cab  of  the 
engine,  but  no  one  upon  the  tender,  and  the  evi- 
dence is  that  the  hostler  and  assistant  could  not  see 
the  track  in  front  of  the  tender  as  it  moved  back- 
ward,   because   of    its   construction,    and    because    coal 
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was  piled  upon  it,  but  they  could  see  each  side  of 
the  engine  and  tender.  There  was  no  flagman  at 
the  crossing.  Neither  the  hostler  nor  his  assistant 
saw  the  parties  when  they  went  upon  the  track. 
The  crossing  was  a  public  one,  much  used,  and  where 
persons  were  continually  passing  and  had  a  right  to 
pass. 

While  many  errors  are  assigned  and  have  been 
heretofore  considered  on  the  hearing  of  the  first 
named  case,  the  contention  is  now  made,  and  renewed 
with  much  force  and  earnestness  and  ability,  that 
the  trial  Judge  erred  in  giving  in  charge  to  the 
jury  Subsecs.  3  and  4  of  Sec.  1574.  Shannon's  Code, 
and  esf)ecially  the  latter,  which  is  as  follows:  *^  Every 
railroad  company  shall  keep  the  engineer,  fireman,  or 
some  other  person  upon  the  locomotive  always  on 
the  lookout  ahead,  and  when  any  person,  animal,  or 
other  obstruction  appears  upon  the  road,  the  alarm 
whistle  shall  be  sounded,  the  brakes  put  down,  and 
every  i)0S8ible  means  employed  to  stop  the  train  and 
prevent  an  accident."  Section  1575  is:  ''Every 
railroad  company  that  fails  to  observe  these  precau- 
tions, or  cause  them  to  be  observed  by  its  agents 
or  servants,  shall  be  responsible  for  all  damages  to 
persons  or  property  occasioned  by  or  resulting  from 
any   accident   or    collision   that   may   occur." 

The  contention  is  that  these  sections  are  not  ap- 
plicable under  the  facts  in  the  record,  and  should 
not,  therefore,  have  been  given  in  charge  to  the 
jury,    the    insistence    being   that    the   law   will   not   re- 
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quire  impossibilities,  and  that  these  deceased  parties 
entered  upon  the  track  so  near  to  the  engine  and 
tender  that  a  compliance  with  the  statutory  precau- 
tions was  impossible,  and  would  have  availed  noth- 
ing so  far  as  the  prevention  of  the  accident  is  con- 
cerned, and  the  case  of  M,  c&  C.  Railroad  v.  Seaborn^ 
1  Pick.,  394,  is  again  earnestly  pressed  upon  our 
consideration  as  controlling.  The  contention  of  coun- 
sel for  the  railroad  company  is  best  put  in  his  own 
forcible  language:  «'  We  submit  that  the  fact  being 
evident  that  the  appearance  of  deceased  upon  the 
track  was  so  sudden  as  to  have  made  it  impossible 
to  have  complied,  had  the  defendant  been  in  condi- 
tion to  comply,  should  have  answered  this,  and  the 
burden  should  not  have  been  thrown  upon  defendant 
of  showing  we  were  prepared  to  meet  the  contin- 
gency of  doing  an  impossibility.  What  purpose 
could  have  been  subserved  to  have  shown  full  com- 
pliance— to  have  had  a  headlight,  to  have  had  some 
one  on  the  lookout,  if  all  these  would  have  been 
ineffectual  by  reason  of  the  Rudden  appearance.  It 
would  seem  that  this  was  requiring  unnecessary  and 
ineffectual  measures,  where  they  would,  confessedly, 
have  been  ineffectual,  and,  under  the  Seaborn  case, 
inapplicable." 

The  questions  involved  under  this  contention  have 
received  the  consideration  of  this  Court  upon  many 
occasions,  and  the  matured  conclusions  of  the  Court 
have  been  expressed  in  a  number  of  published  opinions. 
Perhaps  in  none  of  them  has  the  rule   been  so  plainly 
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laid  down  as  in  the  case  of  Railway  Co.  v.  Wihorij 
6  Pickle,  271.  It  was  there  held,  that  railway  com- 
panies, operating  their  trains  over  tracks  laid  in  the 
streets  of  a  city,  are  required  to  comply  ^strictly 
with  all  the  precautions  prescribed  by  the  statute  for 
the  prevention  of  accidents  on  railroads.  The  rule 
does  not  apply  to  engines  engaged  in  switching  cars 
in  the  yards  of  the  company.  Railroad  Co.  v.  Pugh^ 
11   Pickle,    421. 

It  is  further  held,  in  the  case  of  Railroad  Co. 
V.  WiUon^  that  these  requirements  apply  to  all  trains 
and  engines  propelled  by  steam,  whether  they  are 
moving  forward  or  backward,  and  whether  the  en- 
gine is  at  the  front  or  rear,  or  at  some  interme- 
diate point  in  the  train.  It  is  further  held,  and 
such  is  the  inevitable  logic  of  the  other  propositions, 
that  when  the  train  is  being  run  backwards  or  by 
means  of  an  engine  placed  elsewhere  than  in  front, 
the  liability  of  the  company  for  injuries  inflicted  is 
absolute,  because  the  statutory  precautions  can  only 
be  complied  with  when  a  train  is  moving  forward 
by    means   of   an   engine   in    front. 

To  hold  a  doctrine  diflferent  from  this  would  be 
virtually  to  annul  the  provisions  and  requirements 
of  the  statute,  inasmuch  as  a  railroad  company  could 
absolve  itself  from  all  duty  to  comply  with  the  re- 
quirements, because,  forsooth,  they  had  made  it  im- 
possible to  do  so.  It  is  no  answer  to  this  to  say 
that  the  accident  would  have  occurred  in  any  event, 
even   if   the   cars   had    been   moving  forward   with   the 
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engine  in  front.  How  this  is  in  any  particular  case 
cannot  be  known,  and  the  railroads  cannot  be  allowed 
to  speculate  upon  probabilities,  or  to  set  up  seeming 
certainties  as  an  excuse  for  a  plain  statutory  require- 
ment. The  plain  language  of  §  1575  makes  the 
company  liable  for  all  damages  to  person  or  property 
that  may  occur  under  such  a  condition  of  things. 
This  ruling  was  recognized  as  correct  in  the  case  of 
Ralhoad  v.  Pugh^  11  Pickle,  421,  and  is  in  accord 
with  the  whole  spirit  of  our  law,  as  illustrated  in  a 
number  of  cases.  Railroad  Co.  v.  Smithy  6  Heis., 
174;  Railroad    Co.    v.     White^    5    Lea,    642. 

We  can  add  nothing  to  the  force,  and  certainly 
cannot  make  plainer,  the  principle  laid  down  in  the 
Wilson  case,  that  a  railroad  company  may  run  its 
engines,  tenders,  and  trains  backward  if  it  prefers, 
or  sees  proper  to  do  so  from  convenience,  necessity, 
or  other  reason,  but  it  will  always  follow  that  the 
statute  will  make  it  liable  for  any  and  every  injury 
inflicted  while  doing  so.  If  any  injury  occurs,  then 
liability  follows  inevitably,  and  the  only  question  to 
be  considered  is  the  amount  of  the  injury  and  the 
extent,  if  any,  of  the  contributory  negligence  of  the 
injured   person. 

It  is  only  neeessary,  in  regard  to  the  case  of 
Railroad  v.  Seahoim^  1  Pick.,  391,  relfed  on  by 
counsel,  to  say  that  it  was  a  case  where  the  train 
was  moving  forward  in  the  manner  sanctioned  by 
statute.  In  such  case  excuses  and  defenses  of  im- 
possibility   of    performance    can    be   set    up    to   avoid 
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liability,  but  when  the  train  or  engine  is  moving 
backward  and  injury  results,  the  law  imposes  lia- 
bility, and  tolerates  no  excuse,  the  statute  being 
openly  violated  and  the  penalty  being  fixed.  In  the 
present  case,  it  may  be  that  if  the  engine  had  been 
running  in  front  with  its  headlight  on,  the  injured 
parties'  attention  would  have  been  arrested  by  it;  it 
may  be  that  the  hostler  and  his  assistant  would  have 
seen  the  parties  in  time  to  check  the  engine;  it  may 
be  the  sound  of  the  bell  or  the  alarm  of  the  whis- 
tle might  have  caused  them  to  turn  back.  We 
cannot  speculate  upon  these  probabilities,  in  the  face 
of  a  statute  which  says,  peremptorily,  that  the  rail- 
road shall  be  liable  if  injury  occurs  while  the  pre- 
cautions are  not  observed — when  the  company  has 
placed  itself  in  such  condition  as  to  be  unable  to 
comply    with   the   statute. 

The  only  other  question  which  could  possibly  arise 
upon  the  merits  of  the  case  was  the  contributory 
negligence  of  the  injured  persons;  or,  in  other  words, 
the  liability  being  absolute  for  some  amount,  the  only 
other  inquiry  is,  what  are  the  damages,  and  are  they 
to  any  extent,  and,  if  so,  to  what  extent,  mitigated 
by  the  contributory  negligence  of  the  injured  persons? 
Upon  this  question  the  charge  of  the  Court  was  cor- 
rect, and,  upon  a  careful  examination  and  review  of 
the  evidence,  we  are  unable  to  see  any  contributory 
negligence  on  the  part  of  the  two  deceased  persons. 
They  passed  behind  the  freight  train  at  a  public 
crossing,   and   had   no  means   of   knowing   that   an  en- 
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gine  and  tender  were  moving  in  an  opposite  direc- 
tion on  a  parallel  track  only  eight  feet  away.  They 
bad  no  warning.  There  was  no  headlight,  no  look- 
out, when  it  would  avail  to  have  a  lookout,  and 
there  is  evidence  that  the  engine  and  tender  were 
gliding  rapidly,  if  not  silently,  over  the  crossing, 
without  any  light  whatever  in  sight,  and  without  bell 
or  whistle.  The  deceased  persons  had  no  reason  even 
to  suspect  that  the  engine  and  tender  were  upon  the 
second   track. 

In  this  connection  much  stress  is  laid  upon  the 
obligation  to  stop,  look,  and  listen  before  going  over 
the  tracks  of  a  railroad.  The  evidence  in  this  case  is 
that  the  deceased  parties  did  stop.  They  were  com- 
pelled to  do  so,  awaiting  the  passage  of  the  freight 
train.  These  obligations  to  stop  and  look  and  listen 
must  receive  a  reasonable  construction  and  interpre- 
tation. It  cannot  be  required  that  a  person  shall 
always  stop  or  always  look  or  always  listen,  but 
the  requirement  is  that  these  precautions  shall  be  so 
observed  as  to  free  the  party  from  all  negligence. 
A  party  cannot  be  required,  for  instance,  to  stop 
or  listen  when,  on  approaching  a  crossing,  he  can 
see  a  reasonable  distance  up  and  down  the  track  so 
as  to  be  certain  he  runs  no  risk  in  crossing.  He 
cannot  be  required  to  listen  if  he  is  deaf  or  the 
noise  of  the  surroundings  is  so  great  as  to  preclude 
all  possibility  of  hearing.  He  cannot  be  held  liable 
for  negligence  in  failing  to  look  when  his  view  is 
absolutely   cut    oflp    or    so    obstructed   as   that   he    can 
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see  nothing  until  he  is  entering  or  has  entered  on 
the  track.  A  person  cannot  be  deemed  negligent  be- 
cause he  fails  to  stop  at  each  track  when  there  is 
a  series  of  parallel  tracks  so  near  to  each  other 
that  he  can  see .  as  effectually  by  stopping  once  or 
by  not  stopping  at  all  as  by  making  continuous  or 
repeated  stops.  So,  too,  it  could  not  be  deemed 
negligence  for  a  traveler  to  fail  to  observe  any  of 
these  precautions  in  cases  where  the  railroad  has  a 
flagman  at  a  crossing  and  he  gives  the  signal  for 
crossing  in  safety,  nor  where,  in  other  ways,  the  rail- 
road throws  him  off  his  guard  by  failing  to  exercise 
legal  requirements  and  usual  observances  and  ordi- 
nary caution,  and  thus  leads  him  into  real  danger 
under   an  apparent   aspect   of   safety. 

The  daniac:es  in  this  case  are  not  excessive — 
$3,000  for  the  woman,  $2,500  for  the  boy.  The 
amounts  do  not  indicate  passion,  prejudice,  or  caprice 
on  the  part  of  the  jury,  but  are  not  more  than 
compensatory^  while  the  evidence  would  have  jus- 
tified the  giving  of  exemplary  or  punitive  damages. 
We  see  no  error  in  the  record,  the  petition  to 
rehear  is  dismissed,  and  the  judgment  in  each  case 
is   affirmed    with    costs. 
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1.  Constitutional  Law.     Wis^mn  and  policy  of  leg^isUition. 

The  Legislature,  not  the  Ck>urts.  determines  and  is  alone  respon- 
sible lor  the  wisdom,  propriety,  desirability,  and  policy  of 
statutes.  These  matters  are  committed  to  the  intelligence, 
patriotism,  and  discretion  of  the  representatives  of  the  people, 
and  the  Courts  will  not  run  a  race  of  opinions  with  these  rep- 
resentatives upon  the  question  of  the  wisdom,  propriety,  or 
expediency  of  their  action.     (Post,  pp.  679-681.) 

Cases  cited  and  approved:  McGinnis  v.  State,  9  Hum.,  47;  Wash- 
'    ington  V.  Mayor,  etc.,  1  Swan,  180;  Davis  v.  State,  3  Lea,  378; 

Ballentine  v.   Pulaski,  15  Lea,  634;  Lynn  v.  Polk,  8  Lea,  329; 

Peck  V.  State,  86  Tenn.,  362;  Williams  v.  Nashville,  89  Tenn., 

438;  Cole  Mfg.  Co.  v.  B'alls,  90  Tenn.,  481;  Sutton  v.  State,  96 

Tenn.,  698. 

2.  Same.    Extent  and  limits  of  legUilatlve  power. 

The  Legislature  has  unlimited  power  to  act  in  its  own  sphere  of 
legislation,  except  so  far  as  restrained  by  the  Constitution  of 
the  United  States  and  the  Constitution  of  the  State.  {Fo9t,  p. 
681.) 

Cases  cited  and  approved:  Bellu  Hank,  Peck,  269;  Hope  u.  Dead- 
erick,  8  Hum.,  8;  Davis  v.  State,  3  Lea,  377;  Stratton  v.  Morris, 
89  Tenn.,  497. 

3.  Same.     SUttiUe  valid  unless  it  violates  soine  jyrovislon  of  the  Consti- 

tiition. 

A  statute  which  does  not  violate  some  provision  of  the  Constitu- 
tion cannot  be  annulled  by  the  Courts,  whether  its  provisions 
are  wise  or  unwise,  or  whether  its  operation  be  hurtful  or 
beneficial.     (Post,  p.  681.) 

4.  Same.     Same, 

It  is  settled  law  that  he  who  insists  upon  the  unconstitutionality 
of  a  statute,  must  point  out  the  specific  provision  of  the  Con- 
stitution which  it  expressly,  or  by  unavoidable  implication, 
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violates.  It  cannot  be  annulled  upon  supposed  natural  equity, 
the  inherent  rights  of  freemen,  or  upon  any  general  or  vague 
interpretation  of  a  provision  of  the  Constitution  beyond  its 
plain  and  obvious  import,  or  as  being  opposed  to  a  spirit  sup- 
posed to  pervade  the  Constitution,  but  not  expressed  in  words, 
or  as  being  contrary  to  the  genius  of  a  free  people.  (Post,  pp. 
681-S83.) 

Cases  cited  and  approved:  Davis  v.  State,  3  Lea,  377;  Stratton  v. 
Morris,  89  Tenn.,  497;  Bell  v.  Bank,  Peck,  269:  Hope  v.  Dead- 
erick,  8  Hum.,  8;  Demoville  v.  Davidson  County,  87  Tenn.,  220; 
Reelfoot  Lake  v.  Dawson,  97  Tenn.,  159;  Luehrman  v.  Tax. 
Distw,  2  Lea,  438. 

5.  Same.  Rules  for  construing  statutes. 

Courts  do  not  exercise  arbitrary  powers  in  construing  either 
statutes  or  constitutions.  The  Courts  give  to  statutes  upon 
trial  for  their  constitutionality,  the  benefit  of  every  reasonable 
doubt,  indulge  every  reasonable  intendment  in  their  favor, 
and  adopt  that  construction,  in  cases  of  doubt,  which  will  sus- 
tain the  validity  of  the  law.     (Post,  pp.  681,  682.) 

Cases  cited  and  approved:  Morrell  v.  B^'ickle,  3  Lea,  81;  Garvin 
V.  State,  13  Lea,  162;  State  v.  Yardley,  95  Tenn.,  550;  Cole  Mfg. 
Co.  V.  Falls,  90  Tenn.,  466;  Ellis  v.  State,  92  Tenn.,  93;  Home 
V.  Railroad,  1  Cold.,  74;  Railroads  v.  Crider,  91  Tenn.,  506. 

6.  Same.     The  ^^Jarvisblll^^  does  not  take  '^particular  services  "  of  the 

citizen. 

The  ^^  Jarvis  bill,"  in  forbidding  the  payment  out  of  the  State  or 
county  treasuries  of  compensation  to  officers  and  witnesses,  for 
such  services  as  they  have  ordinarily  been  required  to  tender 
on  behalf  of  the  State  in  the  administration  of  the  criminal 
laws,  does  not  deprive  them  of  such  **  particular  services  "  as 
the  Constitution  forbids  to  be  taken  from  the  citizen  for  pub- 
lic use  without  compensation.     (Po«t,  pp.  683-697.) 

Constitution  construed:  Article  I.,  Sec.  21. 

Acts  construed:  Acts  1897,  Ch.  20. 

7.  Same.     **  Particular  services  "  defined. 

**  Particular  services,"  within  the  meaning  of  the  constitutional 
provision  that  no  man^s  particular  services  shall  be  demanded 
without  the  consent*  of  his  representatives  or  just  compensa- 
tion, means  peculiar  services,  limited  services — not  ordinary 
or  general  services.   Ordinary  services,  such  as  may  be  required 
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of  all  citizens  or  officials  by  general  or  yalld  special  laws,  are 
not  particular  services.     {Post,  p.  684.) 

Constitation  construed:  Article  I.,  Sec.  21. 

Cases  cited  and  approved:  Washington  v.  Nashville,  1  Swan,  180; 
Wright  V.  State,  3  Heis.,  356;  House  v.  White,  5  Bay.,  692;  Neely 
V.  State,  4  Bax.,  174;  Avery  v.  State,  7  Bax.,  331;  Taylor  v. 
Chandler,  9  Heis.,  360;  8  Ind.,  467;  59lnd.,  12,  18;  14  Ore.,  20. 

# 

8.  Same.     JciTiyis  bill  infringes  no  vested  common  law  rUjht. 

The  Jarvis  bill  infringes  no  vested  right  of  the  citizen.  The 
right  to  costs  did  not  exist  at  common  law,  and  is  the  creature 
of  statute.  The  liability  of  State  and  counties  for  costs  is 
purely  of  statutory  creation.  Statutes  creating  such  liability 
are  construed  with  great  strictness.  They  may  be  amended  or 
repealed  at  pleasure.  The  constitutional  provisions  forbidding 
suit  against  the  State  without  its  consent,  and  forbidding  the 
use  of  public  funds  without  appropriations  made  by  law,  make 
affirmative  legislative  action  necessary  to  the  payment  of  costs 
out  of  the  public  treasury.     (Po«t,  pp.  688-695.) 

Constitution  construed:  Article  I.,  Sec.  17;  Art.  II.,  Sec.  24. 

Cases  cited  and  approved:  Mooneysi\  State,  2  Yer.,  578;  Morgan 
17.  Pickard,  86  Tenn,,  208;  State  v.  Odom,  93  Tenn.,  446;  State 
V.  Barton,  3  Hum.,  13;  Prince  v.  State^  7  Hum.,  137;  Tuoker  v. 
State,  2  Head,  556;  Lynn  v.  Polk,  8  Lea,  121;  Watson  v.  Bank, 
3  Bax.,  395;  State  v.  Sneed,  9  Bax.,  479;  Stout  u  State,  91  Tenn., 
405;  Shelton  v.  State,  96  Tenn.,  521;  Avery  v.  State,  7  Bax.,  331. 

«.  Samr.     When  statute  is  ^' the  Uiio  of  the  l<ind.^^ 

A  statute  is  '*the  law  of  the  land,"  which  embraces  all  persons 
w^ho  are  already  or  who  may  thereafter  come  into  similar  situ- 
ations, conditions,  and  circumstances.  If  classifications  are 
resorted  to,  they  must  be  natural  and  reasonable,  not  arbi- 
trary and  capricious.     {Post,  pp.  698-701.) 

Cases  cited  and  approved:  Mayor  v.  Dearmon,  2  Sneed,  104; 
State  V.  Rancher,  1  Lea,  97;  Davis  v.  State,  3  Lea.  367;  Maney 
V.  State,  6  Lea,  221;  Hatcher  v.  State,  12  Lea,  371;  Woodard  v. 
Brien,  14  Lea,  523;  Stratton  v.  Morris,  89  Tenn.,  499;  Bank  v. 
Cooper,  2  Yer.,  600;  State  v.  Staten,  6  Cold.,  233;  Knox  v.  State, 
9  Bax.,  202;  Dugger  v.  Insurance  Co.,  95  Tenn.,  245;  Sutton  v. 
State,  96  Tenn.,  696. 

10.  Same.     Same.    Jarvis  bill. 

The  Court  will  not  review  the  discretion  of  the  Legislature  in 
appropriating  or  refusing  to  appropriate  public  funds  for  the 
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purposes  of  g'overoment,  upon  the  ground  that  its  classifica- 
tions of  the  objects  provided  for  or  denied  appropriations  are 
not  natural  and  reasonable,  but  arbitrary  and  capricious. 
{Post,  VP'  698,  699.) 

Acts  construed :  Acts  1897,  Ch.  20. 

11.  Same.    Same.     Same. 

The  classifications  of  the  '  *  Jarvis  bill, "  both  in  providing  for  pay- 
ment of  costs  in  certain  cases  and  refusing  costs  in  other  cases, 
and  in  compensating  witnesses  in  certain  instances  and  refus- 
ing compensation  in  other  instances,  are  not  arbitrary  and 
capricious,  but  natural  and  reasonable  when  viewed  in  the 
light  of  former  legislation  and  the  circumstances  confronting' 
the  Legislature.     (Post,  pp.  698-70t.) 

Acts  construed:  Acts  1897,  Ch.  20. 

12.  Same.     Fair  and  impartUil  trUU. 

There  is  no  constitutional  guarantee,  express  or  implied,  that 
secures  to  persons  put  on  trial  for  crime  the  services  of  impar- 
tial Sheriffs,  impartial  Clerks,  or  impartial  witnesses.  The 
requirement  of  impartiality  is  confined  to  the  jury.  (Post,  pp. 
70t-703.) 

13.  Same.     Same.    Jarvis  bill. 

The  provisions  of  the  Jarvis  bill  making  the  payment,  by  the 
State  or  counties,  of  costs  and  fees  of  ofiicers  and  witnesses  in 
criminalc  ases  dependent  upon  conviction,  does  not  deprive  the 
accused  of  the  benefit  of  any  constitutional  guarantees  relat- 
ing to  the  trial  of  criminal  cases.  The  fees  of  the  jurors,  and 
of  the  Sheriff  for  summoning  the  jury,  are  excepted,  and  not 
left  to  depend  on  conviction.  The  Clerk  is  a  mere  amanuensis 
of  the  Court  to  enter  its  orders.  The  Justice  is  remotely  in- 
terested, and  has  no  direct  connection  with  the  trial.  The  in- 
terest of  witnesses  goes  to  their  credit.     (Post,  pp.  704-706.) 

Constitution  construed:  Art.  I.,  Sec.  6. 

Act  construed:  Acts  1897,  Ch.  20. 

Cases  cited  and  approved:  Grundy  County  v.  Tenn.,  etc.,  Co.,  94 
Tenn.,  295;  Clapp  v.  State,  94  Tenn.,  186;  Eason  v.  State,  6 
Bax.,  475:  McGinn  is  v.  State,  9  Hum.,  47;  Trigally  v.  Memphis, 
6  Cold.,  382;  Hogan  v.  Chattanooga,  2  Leg.  Rep.,  12;  Yardley 
case,  95  Tenn.,  563;  Railroads  v.  Crider,  91  Tenn.,  489. 
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14.  Same.    JRepeal«  by  implicatUyn. 

Reference  to  laws  repealed  is  not  necessary  in  an  orig'inal  stat- 
ute which  repeals  them  only  by  necessary  implication.  (Post^ 
pp.  707,  708.) 

Constitution  construed:  Article  II.,  Sec.  17. 

Act  construed:  Acts  1897,  Ch.  30. 

Cases  cited  and  approved:  Home  Ins.  Co.  u  Taxing  Dist.,  4  Lea, 
650;  Maney  v.  State,  6  Lea,  218;  Railroads  v.  Crider,  91  Tenn., 
506;  Knoxville  v.  Lewis,*  13  Lea,  181;  State  v.  Yardley,  95 
Tenn.,  546;  Ballentine  v.  Pulaski,  15  Lea,  633;  Poe  v.  State,  85 
Tenn.,  495;  Hunter  v.  Memphis,  93  Tenn.,  571. 


FROM    SHELBY. 


Appeal  in  error  from  Criminal  Court  of  Shelby- 
County.      L.    P.    Cooper,    J. 

C.  R.  Barteau,  J.  J.  Lynch,  P.  Turkey,  Geo. 
B.    Peters,  Jno.    J.    Vertrees  for   Henley. 

Attorney-general  Pickle,  E.  Jarvis,  and  James 
M.    Greer  for   State. 

Wilkes,  J.  The  question  involved  in  this  case 
is  the  validity  and  constitutionality  of  the  Act  of 
the  General  Assembly  of  Tennessee  passed  February 
3,    1897,   commonly   known   as   the   Jarvis   law. 

The  contest  arises  upon  motions  made  in  the 
Criminal  Court  of  Shelby  County  to  tax  against  the 
State  certain  costs,  which  motions  were  allowed,  and 
the   costs   taxed    upon    the    ground    that    the   Act   re- 


670  JACKSON : 


Henley  t».  State. 


ferred  to  is  unconstitutional  and  void.  The  State 
has  appealed.  The  Act  in  question  is  in  the  words 
and  figures    following  : 

''AN  ACT  to  regulate  and  restrict  the  payment  of  costs  ai)d 

fees  in   criminal   prosecutions. 

'*  Section  1.  Be  it  emitted  hy  tJte  General  Ab- 
semily  of  the  State  of  Tennessee,  That  neither  the 
State  of  Tennessee,  nor  any  county  thereof,  shall 
pay  or  be  liable  in  any  criminal  prosecution  for  any 
costs  or  fees  hereafter  accruing,  except  in  the  fol- 
lowing  classes   of   cases : 

'*(!)  Cases  of  homicide,  rape,  robbery,  burglary, 
arson,  embezzlement,  incest  or  bigamy,  when  the 
prosecution  has  proceeded  to  a  verdict  in  the  Qrcuit 
or   Criminal    Court ; 

*^(2)  Cases  under  the  small  offense  law,  where 
the  defendant  has  submitted  before  a  Justice  of  the 
Peace   and   been   sent   to   the   workhouse ;    and, 

*'(3)  All  cases  where  the  defendant  has  been  con- 
victed in  a  court  of  record  and  the  execution  issued 
upon  the  judgment  against  the  defendant  has  been 
returned   nulla   bona; 

^^ Provided,  That  neither  the  State  of  Tennessee, 
nor  any  county  thereof,  shall  be  liable  for,  or  pay 
any  costs  in  any  criminal  case  where  security  has 
been  accepted  by  the  oflScer  taking  the  security,  and 
an  execution  afterward  returned  iiuUa  bona  as  to  the 
defendant   and    his   securities  ; 

^^ Provided,    That    the    compensation    for     boarding 
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prisoners,  expenses  of  keeping  and  boarding  juries, 
compensation  of  jurors,  costs  of  transcripts  in  cases 
taken  to  the  Supreme  Court  by  appeal  or  writ  of 
error,  mileage  and  legal  fees  for  receiving  or  con- 
veying criminals  and  prisoners  from  one  county  to 
another,  or  from  one  jail  to  another,  and  compensa- 
tion and  mileage  of  witnesses  for  the  State  duly 
subpoenaed  and  required  to  attend  before  any  Court, 
grand  jury,  or  Magistrate  in  a  county  other  than 
that  of  their  residences,  and  more  than  five  miles 
from  such  residence,  and  where  any  witness  for  the 
State  shall  be  confined  in  jail  to  await  the  trial  in 
which  he  is  to  testify,  shall  be  paid  in  all  cases  as 
heretofore. 

'*Sec.  2.  Be  it  further  enacted^  That  neither  the 
State  of  Tennessee  nor  any  county  thereof  shall  pay 
or  be  liable  in  any  criminal  case  or  prosecution  for 
the  fees,  costs,  or  mileage  which  may  hereafter  accrue 
in  favor  of  any  witness  who  shall,  at  the  time  of 
his  attendance  as  such  witness  before  any  Court, 
grand  jury,  or  Magistrate,  reside  within  five  miles 
of   the   place   where   he   attends   as   such   witness. 

''Sec.  3.  Be  it  further  enacted^  That  this  Act  take 
effect  from  and  after  its  passage,  the  public  welfare 
requiring   it. 

''Passed   February   2,    1897." 

After  the  passage  of  this  Act,  and  while  it  was 
in  force,  on  the  seventeenth  of  March,  1897,  John 
Henley  and  others  were  indicted  in  the  Criminal 
Court  of   Shelby  County  for   grand   larceny,  and  were 
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tried  and  acquitted.  If  the  defendants  had  been  con- 
victed, officers  and  witnesses  who  rendered  services 
in  the  case,  bnt  received  no  compensation  under  the 
Act,  would  have  been  entitled  to  fees  or  compensa- 
tion  as   follows: 

Hunter,    the   Clerk  of   the   Court $4  30 

Carnes,   the   Sheriff  of   the  county 5  00 

r 
Taylor,  a  Justice  of  the  Peace,  who  bound  the 

defendants  over   for  trial 8  65 

Witnesses   for   the   State: 

Marlet,   fees  and  mileage _ $6  00 

VVilkens,    fees  and  mileage 6  00 

Shore,   fees  and  mileage 6  80 

Hall,   fees  and  mileage 6  80 

Kelley,   fees  and  mileage  _..-.-. 6  96 

Battle,   fees  and  mileage 6  80 

It  is  said  the  Act  in  question  is  unconstitutional 
and  invalid  because  it  demands  the  particular  services 
of  individual  citizens  as  officers  and  witnesses,  and 
takes  their  property  for  public  use  without  compen- 
sation; that  the  law  is  partial  in  its  application,  and 
not  a  general  law  of  the  land;  that  it  deprives  per- 
sons accused  of  a  fair  and  impartial  trial;  and  that 
it  amends  or  repeals  quite  a  number  of  former  Acts, 
but  does  not,  in  its  body  or  caption,  recite  or  refer 
to   such   Acts. 

To  be  more  explicit  as  to  the  grounds  of  objec- 
tion, it  is  said  that  witnesses  and  officers  are  required 
to  give  their  time  and  services,  and  to  pay  their 
own    expenses,    upon    the    trial    of    certain    cases,    and 
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are  refused  any  fees  therefor.  It  is  insisted  that 
time  and  labor  and  money  expended  by  witnesses 
while  at  trial,  or  en  ronte^  represent  just  so  much 
property  which  is  thus  taken  without  compensation, 
and  the  officers  and  witnesses  are  in  this  way  re- 
quired to  give  to  the  State,  without  pay,  that  which 
is  valuable  to  themselves  and  necessary  to  their  fami- 
lies, while  other  citizens  of  the  State  in  such  cases 
are   required   to   contribute   nothing. 

It  is  urged,  with  much  earnestness  and  force,  that 
the  services  and  property  of  the  citizen  are  protected 
by  the  same  section  of  the  bill  of  rights,  and  that 
under  it  his  time  and  services  can  no  more  be  taken 
without  compensation  than  can  his  farm  or  his  flocks, 
and  it  is  tersely  said  that  the  State  has  no  more 
right  to  require  an  individual's  time  and  services  to 
make  a  convict,  without  compensation,  than  it  has  to 
take  the  same  individual's  corn  or  wheat,  without 
pay,  to  feed  the  convict  after  he  is  made,  and  that 
such  requirement  violates  the  rights  of  the  individual, 
even   though   it   may   be   a   benefit   to   the   public. 

It  is  further  insisted  that  when  the  bill  of  rights 
was  declared  in  1796,  the  common  law  in  America 
was  that  witnesses  for  the  State  should  be  paid  for 
their  services,  and  the  Constitution  provides  that  the 
laws  then  in  force  should  be  preserved  and  remain 
in  existence  as  though  the  Constitution  had  not  been 
framed. 

It  is  conceded  that  there  is  a  sovereign  power 
superior    to    the   Constitution   and    not    limited    by   it, 
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and  that  it  is  the  prerogative  as  well  as  the  duty 
of  this  sovereign  power  to  preserve  the  State  in  great 
emergencies,  and,  if  necessary,  to  take  the  property, 
time,  and  services  of  individuals  for  this  purpose, 
and,    if   need   be,    without   compensation. 

To  illustrate:  A  man^s  property,  time,  and  serv- 
ices, it  is  said,  may  be  required  without  pay  in  case 
of  war  or  invasion,  or  an  individual  may  be  placed 
in  quarantine,  and  temporarily  deprived  of  his  liberty, 
if  the  public  safety  demand;  but  these,  it  is  argued, 
are  emergencies,  and  not  matters  arising  in  the  ordi- 
nary administration  of  the  government.  In  the  ordi- 
nary conduct  and  oj)eration  of  the  government  no 
such  emergencies  can  arise,  and  in  the  usual  course 
of  administering  the  aflFairs  of  the  State  no  such  de- 
mands  can   be   made   of   the   citizen. 

It  is  insisted  that  if  a  Justice  of  the  Peace  or 
Sheriff,  Clerk  or  witness,  is  required  to  render  service 
for  the  State  without  compensation,  it  is  to  that  ex- 
tent taxing  his  property  and  labor,  and  requiring  him 
thus  to  bear  an  unequal  part  of  the  burden  of  the 
public  expense,  and  that  inequality  in  burdens,  whether 
in  the  shape  of  taxes  imposed,  services  required,  or 
property  taken,  is  contrary  to  the  letter  and  spirit 
of  the  Constitution,  and  to  the  genius  of  our  govern- 
ment. 

Again,  attention  is  called  to  the  fact  that  it  is 
claimed  by  the  State  that  it  is  the  object  and  pur- 
pose of  the  law  to  relieve  the  State  from  the  im- 
mense   burden   of    criminal    costs,    and    it   is    said   that 
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while  this  is  a  laudable  purpose,  and  may  result  in 
the  relief  of  the  State  to  the  extent  of  many  hun- 
dreds of  thousands  of  dollars  now  annually  paid  out 
for  the  prosecution  of  criminals*,  still  the  Act  is  so 
framed  as  to  operate  unjustly,  inasmuch  as  it  does 
not  prevent  or  extinguish  these  costs,  but  simply 
shifts  the  burden  of  bearing  them  from  the  body  of 
taxpayers  on  to  the  shoulders  of  the  few  who,  from 
locality,  situation,  or  other  circumstances  and  condi- 
tions, are  required  to  bear  them.  In  other  words, 
the  argument  is  that  costs  remain  the  same  as  here- 
tofore, but  they  are  reqiiired  to  be  borne  by  the 
few  whose  time  and  services  are  taken  without  pay, 
while  the  many  who  contribute  neither  time  nor 
service  can  give  the  proceeds  of  their  labor  to  their 
own  advancement  and  the  benefit  of  their  estates  and 
families,    relieved   of   all   burdens. 

Again,  it  is  insisted  that  the  law  is  partial  in 
its  application  and  operation,  and  not  the  law  of  the 
land,    which   affects   all    individuals   alike. 

It  is  said  there  is  a  discrimination  made  between 
witnesses  and  officers  that  is  arbitrary,  and  based 
upon  no  legal  or  reasonable  ground.  To  illustrate: 
In  eight  named  felonies  witnesses  are  paid  whenever 
trial  is  had,  no  matter  what  the  result  may  be,  but 
unless  a  verdict  is  reached,  there  is  no  compensa- 
tion. Attention  is  called  to  the  fact  that  a  prose- 
cution for  one  of  these  offenses  may  be  pending  for 
a  time,  and  costs  may  accrue.  It  may  then  be 
terminated    by   death    or    by    the    State    refusing   to 
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further  prosecute.  In  these  contiDgencies,  witnesses 
receive  no  pay,  while,  if  the  case  had  proceeded  to 
verdict,  they  would  be  paid.  At  the  same  time 
they  have  no  voice  In  saying  whether  the  case  shall 
proceed  or  not,  but  in  each  case  they  are  compelled 
to  give  the  same  time  and  service,  and  incur  the 
same   expense   during   the   trial  or   trials. 

Again,  in  other  cases  witnesses  are  paid  only  in 
the  event  the  accused  is  convicted.  To  illustrate: 
When  trials  are  had  but  no  convictions  result,  if 
the  crime  is  rape,  the  witness  is  paid;  if  it  is  at- 
tempt to  rape,  he  is  not  paid.  In  bigamy  he  is 
paid;  in  attempt  to  poison,  he  is  not  paid.  In  em- 
bezzlement, he  receives  pay;  in  fraudulent  breach  of 
trust,  he  does  not.  As  a  summary,  it  is  stated 
that,  in  homicide,  rape,  robbery,  burglary,  arson, 
embezzlement,  incest,  bigamy,  witnesses  and  officers 
are  paid  if  a  verdict  is  reached,  no  matter  wffat 
that  verdict  may  be;  but,  in  horse  stealing,  masked 
marauding,  corrupting  jurors,  suborning  witnesses, 
bribe  taking,  railroad  wrecking,  and  a  large  number 
of  other  felonies,  embracing  the  great  body  of  crim- 
inal offenses,  costs  are  not  paid  by  the  State  unless 
the  defendant  is  convicted  and  the  costs  cannot  l)e 
made   out  of   him. 

Again,  it  is  said  a  witness  who  attends  Court 
from  another  county  than  that  in  which  the  prosecu- 
tion is  had  receives  his  per  diem,  but  if  from  the 
same  county,  he  receives  nothing.  It  is  insisted  that 
the   discrimination   between   witnesses   is   thus  made   to 
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turn  upon  the  result  of  the  trial  or*  the  local  situa- 
tion of  the  witness,  whether  in  or  out  of  the  county, 
and  not  upon  the  legal  nature  of  the  offense,  nor 
in  every  case  upon  the  magnitude  of  the  crime;  and 
the  argument  is  that  the  inevitable  tendency  is  to 
prejudice  the  accused  in  his  trial,  and  lead  to  his 
conviction. 

So,  also,  as  to  the  fees  of  Justices  of  the  Peace, 
the  contention  is  that  they  are  dependent  upon  the 
final  conviction  of  the  accused.  But  conviction  can- 
not result  unless  the  accused  is  bound  over  for  trial 
upon  the  merits,  and  hence  the  Justice  is  interested 
to  the  extent  of  his  fees  in  binding  the  accused  over 
to  trial  and  securing  his  conviction.  And  the  same 
rule  applies  to  Sheriffs  and  Clerks,  inasmuch  as  their 
compensation  depends  upon  conviction.  It  is,  there- 
fore, argued  that  the  Justice's  Court  cannot  be  an 
impartial  tribunal,  '  since  his  own  interest  always 
weighs  in  the  balance  in  favor  of  the  guilt  of  the 
accused.  So,  also,  with  Clerks  and  Sheriffs,  to  the 
extent  of  their  influence  and  opportunity  they  will 
be  tempted  to  use  them  to  secure  the  conviction  of 
the  defendant,  inasmuch  as  their  compensation  de- 
pends  upon   it. 

Again,  it  is  said  the  Act  inevitably  operates  to 
prevent  a  fair  and  impartial  trial  of  the  accused. 
The  argument  is  that,  under  its  provisions,  oflBl- 
cers  and  witnesses  are,  to  the  extent  of  their  com- 
pensation, interested  in  the  conviction  of  the  accused 
^n   a   large   number   of   cases,    since   it   is   only   in  the 


678  JACKSON : 


Henley  v.  State. 


event  of  conviction  they  can  obtain  any  compensa- 
tion. It  is  argued  that  .  not  only  is  this  true,  but, 
as  to  witnesses  especially,  they  are  compelled  to 
bear  their  personal  expenses  while  attending:  Court, 
and  can  only  look  for  reimbursement  of  actual  out- 
lays if  the  accused  is  convicted,  and  thus  their 
money  is  required  without  any  compensation  or  re- 
imbursement. It  is  urged  with  great  earnestness 
that  the  result  is  to  make  officers  and  witnesses  alert 
to  secure  convictions,  and  thus  to  prejudice  the  ac- 
cused  upon   his   trial. 

Finally,  it  is  said  also  that  the  Act  is  in  conflict 
with  many  other  laws  standing  upon  the  statute 
books,  and  yet  these  conflicting  laws  are  not  re- 
j^aled,  modified,  or  even  referred  to  in  the  Act, 
and  it  is  insisted  that,  for  this  reason,  the  Act  is 
inoperative,  unconstitutional,  and  void  under  Art.  II., 
Sec.  17,  of  the  Constitution,  which  provides  that  all 
Acts  which  repeal,  revive,  or  amend  former  laws 
shall  recite  in  their  caption,  or  otherwise,  the  letter  or 
substance   of   the   law   repealed,    revived,    or   amended. 

We  have  thus  briefly  gone  over  the  several  ob- 
jections which  have  been  urged  to  the  constitution- 
ality and  validity  of  this  Act,  but  we  have  not 
dwelt  upon  the  details,  nor  referred  to  the  many 
able  arguments  and  reasons  which  have  been  urged 
in  support  of  the  views  advanced.  Some  of  them 
will  be  referred  to  in  the  further  discussion  of  the 
matters  involved,  but  all  of  them  cannot  l>e  pre- 
sented  in   any   reasonable   space  or   time. 
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We  are  admonished  by  the  subject-matter  of  the 
Act,  of  its  extreme  importance.  We  are  cognizant, 
also,  of  the  intense  public  interest  which  hangs 
upon  the  decision  of  the  case.  We  approach  its 
consideration  with  a  due  sense  of  the  responsibility 
which  rests  upon  us.  With  the  wisdom,  propriety, 
desirability,  and  policy  of  the  Act,  this  Court  can 
have  nothing  to  dol  These  are  matters  which  appeal 
^  to  the  intelligence,  patriotism,  and  discretion  of  the 
General  Assembly,  and  upon  that  department  of  the 
government  rests  the  responsibility  for  the  wisdom 
and  sound  public  policy  of  the  law.  That  body  is 
composed  of  representatives  fresh  from  the  people, 
and  charged  by  the  people  with  the  duty  of  pro- 
viding such  legislation  as  will  correct  the  abuses  of 
the  body  politic  and  at  the  same  time  provide  w^ise 
measures  for  the  benefit  of  the  State.  These  repre- 
sentatives are,  or  should  be,  in  touch  with  the  peo- 
ple; should  know  their  wishes,  their  burdens,  their 
plans  for  relief,  and  this  Court,  in  passing  upon  an 
Act  designed  to  affect  the  whole  people  and  to  cor- 
rect what  is  said  to  be  a  great  public  evil,  can 
question  the  Act  only  so  far  as  it  touches  the  fun- 
damental law,  and  measure  it  by  the  provisions  of 
that  law,  and  determine  whether  it  has  in  any  par- 
ticular passed  the  limits  placed  upon  the  power  and 
discretion   of   the   Legislature   by   the   Constitution. 

Mr.  Cooley,  in  his  work  on  constitutional  limita- 
tions, says:  '^Except  when  the  Constitution  has  im- 
posed   limits    on    the    legislative    power,    it    must    be 
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considered  as  practically  absolute,  whether  it  act  ac- 
cording to  natural  justice  or  not  in  any  particular 
case.  Thq  Courts  are  not  the  guardians  of  the 
rights  of  the  people  of  the  State  except  as  those 
rights  are  secured  by  some  constitutional  provision 
which  comes  within  the  judicial  cognizance.  The 
protection  against  unwise  or  oppressive  legislation 
within  constitutional  bounds  is  by  an  appeal  to  the 
justice  and  patriotism  of  the  representatives  of  the 
people.  If  this  fail,  the  people  in  their  sovereign 
capacity  can  correct  the  evil,  but  Courts  cannot 
assume  these  rights.  The  judiciary  can  only  arrest 
the  execution  of  a  statute  when  it  conflicts  with  the 
Constitution.  It  cannot  run  a  race  of  opinions  upon 
points  of  right,  reason,  and  expediency  with  the  law- 
making power.  Any  legislative  Act  which  does  not 
encroach  upon  the  powers  apportioned  to  the  other 
departments  of  the  government,  being  prima  facie 
valid,  must  be  enforced  unless  restrictions  upon  the 
legislative  authority  can  be  pointed  out  in  the  Con- 
stitution, and  the  case  shown  to  come  within  them. 
The  moment  a  Court  ventures  to  substitute  its  own 
judgment  for  that  of  the  Legislature,  in  any  case 
where  the  Constitution  has  vested  the  Legislature  with 
power  over  the  subject,  that  moment  it  enters  upon 
a  field  where  it  is  impossible  to  set  limits  to  its 
authority,  and  where  its  discretion  alone  will  measure 
the  extent  of  its  interference."  Cooley  Con.  Lim. 
(6th  Ed.),  200,  201.  Our  own  decisions  are  thor- 
oucrhlv   in  accord  with   this  view.     McGinnis  v.   State^ 
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9  Hum.,  47;  Washington  v.  Mayor^  1  Swan,  180; 
Davis  V.  Stat^,,  3  Lea,  378;  BaUentuie  v.  Pidaskiy 
15  Lea,  634;  Lyim  v.  P(M,  8  Lea,  229;  Feck  v. 
Statey  2  Pick.,  262;  WlllUttns  v.  NashvUley  5  Pick., 
488;  Cole  Mfg.  Co.  v.  Falls,  6  Pick.,  481;  aSw^/w 
V.    State,    12   Pick.,    698. 

It  is  the  settled  rule  in  Tennessee,  and  in  the 
United  States  generally,  that  the  Legislature  has  un- 
limited power  to  act  in  its  ^wn  sphere  of  legislation, 
except  so  far  as  restrained  by  the  Constitution  of 
the  United  States  and  the  Constitution  of  .the  State. 
Bell  V.  Bank,  Peck.,  269;  Hope  v.  Deader ick,  8 
Hum.,  8;  Davis  v.  State,  3  Lea,  377;  Stratton  v. 
Morris,  6   Pick.,  497;    3    Am.    &   Eng.   Enc.   L.,  689. 

If  the  Act,  therefore,  does  not  violate  some  pro- 
vision of  the  Constitution,  this  Court  has  no  juris- 
diction or  power  to  lay  hands  upon  it  and  arrest 
its  execution,  whether  its  provisions  are  wise  or  un- 
wise, whether  its  operation  be  hurtful  or  beneficial. 
If,  in  the  opinion  of  this  Court,  however,  it  does 
in  any  material  respect  violate  the  fundamental 
law  of  the  land,  it  is  the  duty  of  this  Court  to  so 
declare   and   prevent   its   enforcement. 

This  Court  does  not  exercise  arbitrary  powers  in 
construing  either  statutes  or  constitutions.  Ordinarily, 
it  will  indulge  every  reasonable  intendment  favorable 
to  the  constitutionality  of  a  statute  passed  with  the 
required  formalities,  and  a  law  upon  trial  for  its  con- 
stitutionality is  entitled  to  the  benefit  of  every  reason- 
able doubt.     Morrell   v.  Fickle,   3    Lea,   81;   Garvin  v. 
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State,  13  Lea,  162;  State  v.  Yardley,  11  Pick.,  650; 
Cole  3tfg,  Co.  v.  FalU,  6  Pick.,  466;  EIIU  v. 
State,  8  Pick.,  93;  Cooley  Con.  Lim.  (.6th  Ed.), 
218;  3  Am.  &  Eng.  Enc.  L.,  673,  674;  Sutherland 
on   Statutory   Cons.,    Sec.    332. 

Not  only  is  this  so,  but  that  construction  will  be 
favored  which  will  sustain  the  law,  if  it  admits  of 
question  and  doubt.  Home  v.  Railroad,  1  Cold.,  74; 
Railroad  v.  Crider,  7  J*ickle,  506;  Elli»  v.  The 
State,  8  Pickle,  93;  Cole  Mfg,  Co,  v.  Falh,  6  Pickle, 
466;     Tlie   State   v.     Yardley,    11    Pickle,    546-554. 

Hence,  it  is  the  settled  rule  of  this  Court  that 
he  who  insists  upon  the  unconstitutionality  of  an  Act 
must  point  out  the  specific  provision  of  the  Consti- 
tution which  it  expressly  or  by  unavoidable  implica- 
tion violates.  It  cannot  be  annulled  upon  supposed 
natural  equity,  the  inherent  rights  of  freemen,  or 
upon  any  general  or  vague  intei'pretation  of  a  pro- 
vision of  the  Constitution  beyond  its  plain  and  ob- 
vious import.  DaviH  v.  The  State,  3  Lea,  377; 
Stratton   v.    Morrb<,    5    Pickle,    497. 

Mr.  Cooley  tersely  says:  ''Nor  are  the  Courts 
at  liberty  to  declare  an  Act  void  because,  in  their 
opinion,  it  is  opposed  to  a  spirit  supposed  to  per- 
vade the  Constitution,  but  not  expressed  in  words." 
Cooley   on   Const.    Lim.,    6th    Ed.,    p.    204. 

And  whether  a  statute  is  contrary  to  the  genius 
of  a  free  f)eople  is  a  question  for  the  Legislature, 
and  not  the  Courts.  As  bearing  upon  this  question, 
we   cite     Bell    v.     The  Bank,     Peck,     269;     Hope    v. 
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Deadericky  8  Hum.,  8;  Deinoville  v.  Davidson  Co.^ 
3  Pickle,  220;  Stmtton  v.  MorrUj  6  Pickle,  511; 
Redfoot  Lake  v.  Dawson^  13  Pickle,  169;  Davimn 
V.  The  State^,  3  Lea,  377;  Luehrmwvn  v.  Taxing 
Dkt.,    2   Lea,    438. 

It  is  insisted  that  the  Act  violates  Sec.  21,  Art. 
I.,  of  the  Constitution,  which  is  in  these  words: 
^'That  no  man^s  particular  services  shall  be  de- 
manded or  property  taken  or  applied  to  public  use, 
without  the  consent  of  his  representatives,  or  with- 
out  just   compensation    being   made   therefor." 

Is  is  evident  that  the  term  ** particular  services" 
used  in  this  section  must  be  oriven  some  sio^nificance 
and  meaning.  It  will  be  noted,  also,  that  a  dis- 
tinction is  made  between  ** particular  services"  and 
** property,"  or  both  would  not  have  been  mentioned 
in   the   same   connection. 

This  provision  has  been  debated  before  us,  in  the 
main,  as  though  it  read  that  particular  services  should 
not  be  demanded  without  both  the  consent  of  the 
representative  and  just  compensation,  and  we  will  so 
treat   it   in   the   disposition   of   the   case. 

It  will  be  noted,  however,  that  the  disjunctive 
conjunction  *'or"  is  used,  and  a  plausible  if  not  the 
natural  construction  would  be  that  either  the  consent 
of  the  representative  or  just  compensation  would  war- 
rant the  taking  of  such  services.  It  is  not,  how- 
ever, desired  to  place  the  determination  of  the  case 
upon  such  construction.  We  have  not  had  the  op- 
portunity   to   trace   the   history   of    this   phrase    **par- 
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ticular  services"  in  order  to  ascertain  its  origin  or 
its  primary  application.  It  is  found  in  identically 
the  same  language  in  the  Constitution  of  1796,  1834, 
and  1870.  It  comes  first  into  our  judicial  history 
with  the  ordinance  of  the  Continental  Congress,  passed 
in  1787,  for  the  government  of  the  territory  north- 
west of  the  Ohio  River,  and  in  1790  was  extended 
to  the  territory  southwest  of  that  river.  It  was  not 
carried'  into  the  Federal  Constitution,  and  has  been 
inserted,  so  far  as  our  investigation  has  gone,  into 
the  Constitutions  of  only  three  States  —  Tennessee, 
Indiana,    and   Oregon. 

Particular  services  must  mean  peculiar  services; 
limited  services;  not  ordinary  or  general,  services  of 
an  individual.  It  is  not  an  easy  matter  to  draw 
the  distinction  between  particular  and  ordinary  serv- 
ices in  every  instance,  still  some  general  rules  may 
be  given  to  mark  the  line.  It  seems  clear  that 
ordinary  services,  such  as  may  be  required  of  all 
citizens,  or  officials,  by  general  or  valid  special  laws, 
are  not  particular  services.  A  single  illustration 
may  suffice:  A  physician  cannot  be  required  to 
give  his  time  and  services  and  skill  and  scientific 
knowledge  in  making  an  examination  to  qualify  him 
to  speak  as  an  expert  witness.  If,  however,  the 
same  physician  may  have  already  made  an  examina- 
tion and  come  into  the  possession  of  facts  material 
to  be  disclosed  to  attain  justice  and  administer  the 
law,  he  may  be  required  to  testify  to  them  as  finy 
other   witness   may. 
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In  Indiana  the  constitutional  provision  is,  <*No 
raan^s  particular  services  shall  be  demanded  without 
just  compensation."  Constitution  of  Indiana,  Art.  1, 
Sec.  21.  In  hrael  v.  States  8  Indiana  (James),  467, 
it  was  held  that  the  services  of  witnesses  in  criminal 
suits  were  not  ''particular  services"  within  the 
meaning  of  the  provision,  but  were  general  services, 
such  as  every  individual  was  bound  to  render  when 
called    upon    for    the    public  welfare   as    well    as    his 


own   individual   good. 

In  Oregon  the  constitutional  provision  is:  ''Nor 
[shall]  the  particular  services  of  any  man  [be]  de- 
manded without  just  compensation."  Art.  1,  Sec.  19, 
Oregon  Bill  of  Rights.  In  the  case  of  Daley  v. 
Midtnomah  Co.^  14  Oregon,  20,  this  provision  was 
construed.  An  Act  was  passed  to  prescribe  the  fees 
of  witnesses  in  Multnomah  County,  and  it  provided 
that  in  all  criminal  proceedings  and  actions,  witnesses 
residing  within  two  miles  of  the  place  of  trial  or 
where  they  were  required  to  appear  and  testify, 
should  not  have  either  fees  or  mileage."  Session 
Laws,   Oregon,    1885,    p.    10. 

It  was  contended  this  was  contrary  to  the  pro- 
vision  of   the   Constitution. 

The  Court  held,  in  the  language  of  the  Indiana 
case  above  cited,  that  "it  is  as  much  the  duty  and 
interest  of  every  citizen  to  aid  in  prosecuting  a  crime 
atf  it  is  to  aid  in  subduing  any  foreign  or  domestic 
enemy,  and  it  is  equally  the  interest  and  duty  of 
every   citizen    to    aid    in   furnishing  to   all,    high   and 
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low,  rich  and  poor,  every  facility  for  a  fair  and  im- 
partial trial  when  accused,  for  no  one  is  exempt  from 
liability  to  accusation  and  trial.  These  are  matters 
of  general  interest  and  public  concern — are  vital,  in- 
deed, to  the  very  existence  of  free  government — and 
render  the  services  of  witnesses  on  such  occasions 
matters  of  general  public  interest,  and  not  *  particu- 
lar'    in   the   sense   of   the   Constitution." 

This  construction  is  approved,  also,  in  the  cases 
of  Buchanan  v.  StatCy  69  Ind.,  12,  and  Dili  a  v. 
Siafej    59   Ind.,    18. 

In  our  own  State  we  have  the  case  of  Washington 
V.  Mayor  of  Nashvilhy  1  Swan,  180.  In  it  the 
laying  of  a  sidewalk  in  front  of  his  own  property 
was  refused  by  Washington,  upon  the  ground  that  it 
was  the  '* taking  of  his  particular  services"  with- 
out  compensation. 

The  Court  held  the  contention  not  maintainable, 
and  said:  ^'The  principle  upon  which  this  power  of 
legislation  is  exercised  is  that  plain  and  universal  one, 
indispensable  to  the  administration  of  government,  that 
the  public  has  a  right  to  the  contribution  of  the 
money  and  personal  services  of  all  its  citizens  when- 
ever the  public  interests  and  exigencies  demand  it, 
in  consideration  of  the  protection  it  aflFords  to  life, 
liberty,    reputation,    and   property." 

In  Wright  v.  State^  3  Heis.,  256,  it  was  held  that 
the  services  of  an  attorney  might  be  required  to  de- 
fend a  prisoner,  and  without  compensation,  and  this 
was    reaffirmed    in    Home   v.    Whlte^    5    Baxter,    692, 
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where  the  Court  says:  *'The  principle  of  the  organic 
law  which  forbids  the  demand  of  anyone's  particular 
service  has  no  application .  to  such  a  case.  When  a 
lawyer  receives  a  license,  he  takes  it  burdened  with 
these   honorary   obligations. ' ' 

But  it  is  said  that  attorneys  are  officers-  of  the 
Court,  and  for  this  reason  their  services  can  be 
required.  So  also  are  Sheriffs  and  Clerks  officers 
of  the  Court,  and,  upon  principle  and  analogy,  serv- 
ice may  be  required  of  them  also.  The  lawj'^er  takes 
his  license  burdened  with  the  oblisration  to  defend 
pauper  prisoners,  so  the  Sheriff  and  Clerk  must  take 
their  offices  burdened  with  similar  conditions  and  re- 
quirements. 

In  Neely  v.  The  State^  4  Bax.,  174,  it  was  held 
that  service  upon  the  jury  was  not  a  particular 
service  for  which  compensation  might  be  demanded 
or  the  service  refused.  The  Court  in  that  case  said: 
*'It  is  one  of  the  implied  and  necessary  conditions 
upon  which  men  form  governments  that  sacrifices 
must  be  made  by  individuals  for  the  common  good, 
for  which  no  compensation  can  be  claimed.  Such 
sacrifices  of  time  or  personal  service,  or  of  pro|)erty, 
are  compensated  for  in  the  protection  which  the 
government  furnishes  for  their  rights  of  person  and 
of  property.  Hence,  whenever,  in  the  judgment  of 
the  Legislature,  it  becomes  necessary  to  require 
the  service  of  jurors  in  carrying  on  the  Courts, 
their  services  may  be  demanded,  and,  if  need  be, 
without   compensation,    but   they   must   be   required  in 
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pursuance  of  laws  enacted  for  that  purpose  by  the 
Legislature." 

Citizens  may  be  required  to  work  on  the  public 
roads,  were  required  to  serve  in  the  militia,  to  serve 
as  oflScers  at  elections;  witnesses  may  be  compelled  to 
appear  and  testify  for  insolvent  suitors;  Clerks  ma^' 
be  compelled  to  issue  process  in  such  eases;  a  Sheriff 
may  be  compelled  to  execute  such  process;  jurors 
may  be  compelled  to  serve  for  a  day.  In  all  such 
cases  the  only  compensation  received  is  that  benefit 
which  results  to  the  community  at  large.  There 
are  numerous  other  cases  in  which  officers  and  wit- 
nesses are  denied  compensation  out  of  the  public 
treasurv    for    their    services. 

A  witness  who  is  a  prosecutor  in  a  misdemeanor 
case  is  allowed  no  compensation.  Code  (Shan.),  5^7600. 
Witnesses  are  allowed  for  only  one  day  l>efore  the 
grand  jury,  and  for  only  a  prescribed  number  of 
days  and  cases  at  the  same  term.  District  attorneys 
are  allowed  only  half  fees  when  paid  out  of  the 
county  treasury,  upon  conviction  and  return  of  nulla 
honu.     Code   (Shan.),    jj  6379. 

They  get  no  fees  upon  a  nolle  prosequi  of  a  mis- 
demeanor, or  when  the  indictment  is  ignoi'ed,  or  the 
prosecution  fails  by  their  fault.  Code  (Shan.),  §§7590, 
6380,  6383.  Only  half  fees  are  allowed  on  acquittals. 
Shan.,  §  6376,  and  numerous  similar  instances  may 
be    cited. 

But  there  is  another  view  of  this  matter  of  costs 
against   States   and   counties   that   must   be   considered. 
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The  right  to  costs  is  not  a  common  law  right,  but  de- 
pends wholly  upon  statute.  The  rule  was  that  the 
king  should  neither  pay  nor  receive  costs.  The 
former  was  his  prerogative  and  the  latter  was  beneath 
his  dignity.  The  same  rule  is  applied  in  the  United 
States  in  suits,  either  civil  or  criminal,  in  which  the 
Federal  or  •  State  governments,  including  county  and 
municipal  corporations,  when  acting  as  an  arm  or 
agency  of  the  State,  are  parties,  and  they  are  ac- 
cordingly only  liable  for  costs  when  the  lawmaking 
power  by  statute  has  made  them  so.  5  Am.  &  Eng. 
Enc.  Plead.  &  Prac,  161.  Hence,  a  Court  cannot,  . 
ex  officio^  give  costs  for  or  against  anyone.  Mooneijs 
V.  State^  2  Yer.,  678;  Morgan  v.  Pickanl^  2  Pick., 
208. 

And,  in  all  cases,  the  strictest  rale  prevails  in 
construing  the  liability  of  the  State  therefor.  State 
V.    Odom,    9    Pick.,    446. 

And  the  same  rule  applies  in  regard  to  counties. 
State   V.    Blackburn,    33    S.    W.    Rep.,    630. 

So,  a  statute  making  the  State  liable  for  all  costs 
of  criminal  cases  is  construed  to.  mean  only  State 
costs,  and  not  costs  of  defendant.  State  v.  Barton, 
3  Hum.,  13;  Prince  v.  State,  7  Hum.,  137;  Ticcker 
V.    State,    2    Head,    666. 

And  a  statute  giving  costs  in  general  terms,  though 
unqualified,  will  not  make  the  State  liable  therefor. 
3  Bl.  Com.,  399;  3  Am.  &  Eng.  Enc.  Plead.  & 
Praa,  161,  162;  4  Am.  &  Eng.  Enc.  L.,  314, 
316,    323;    Endlich   on    Inter,    of    Statutes,    Sec.    161. 

14  P— 44 
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The  Courts  and  Leoji&latnres  have  always  treated 
the  granting  of  costs  against  the  State  and  county 
as  a  matter  of  purely  legislative  discretion  and  pol- 
icy, and  not  a  matter  to  be  left  to  the  Courts, 
except  as  to  their  apportionment  between  the  parties 
in   equity   cases. 

As  to  what  costs  shall  be  allowed  •  against  the 
State  and  county  is  a  matter  which  addresses  itself 
solely  to  the  wisdom  and  discretion  of  the  Gen- 
eral  Assembly.  It  is  true,  costs  have  been  •  allowed 
by  statute  from  time  to  time,  until  it  is  asserted  a 
vast  system  has  grown  up  and  settled  down  upon 
the  public  treasury,  and,  in  the  oj)inion  of  the  Leg- 
islature, the  payment  has  become  burdensome,  and  a 
menace  to  the  interests  of  the  public.  It  was  this 
condition  of  affairs  which  i)rompted  the  passage  of 
the  Act  in  question,  by  w^hich  the  Legislature,  in 
effect,  refuses  to  pay  costs  or  allow  judgments  or 
appropriate  money  for  such  purposes  out  of  the 
public  treasury  in  certain  cases.  The  Constitution, 
Art.  XL,  Sec.  24,  provides  that  no  money  shall  be 
drawn  from  the  State  treasury  but  in  consequence  of 
appropriations  made*  l)y  law;  and  it  is  further  pro- 
vided that  the  State  sliall  be  liable  to  suit  only  in 
such  manner  and  in  such  Courts  as  the  Leofislature 
may    direct.       Constitution,    Art.    I.,    Sec.    17. 

Under  this  provision  of  the  Constitution,  it  is 
held  that,  even  if  the  State  consent  to  suit,  she  may 
withdraw    that    consent,    while    the    litigation    is    pend- 
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ing.      Watson   v.   Bard'^   3  Bax.,   395;    State  v.   Sneedj 
9    Bax.,    479. 

The  State  has  accordingly  refused  to  allow  her- 
self to  be  sued,  ev^en  upon  her  solemn  bonds,  im- 
pressed with  her  great  seal,  and  containing  upon  their 
face  a  pledge  of  the  faith  and  credit  of  the  State, 
and  this  Court  has  upheld  the  law.  Lynn  v.  PotJi\ 
8   Lea,    121. 

It  may  result  in  an  apparent  or  real  hardship  to 
officers,  and  witnesses  to  l)e  denied  fees,  still  it  is 
not  a  question  of  constitutional  authority,  but  of 
legislative   policy   and   wisdom. 

In    Avp/'y   V.    Statcj   Judge    McFarland   said: 

* '  There  is  an  apparent  hardship  in  requiring  the 
Clerk  to  perform  services  for  w^hich  he  may,  in  the 
event  the  defendant  is  insolvent,  and  in  other  events, 
receive  no  compensation,  as  there  is  in  requiring  a 
defendant  who  is  found  not  guilty  to  defend  himself 
at  his  own  expense;  but  so  the  law  is  written,  and 
there  are  perhaps  other  equally  hard  cases  for  which 
the    law    makes   no   provision." 

The  Legislature  has  from  time  to  time  attempted 
to  check  the  evil  of  excessive  costs.  By  the  Code 
of  1858  officers  are  forbidden,  under  severe  penalties, 
to  demand  fees  when  not  authorized  by  law.  Sec. 
4517.  In  no  case  are  they  entitled  to  payment  from 
the  State  or  county  unless  expressly  allowed.  Code, 
^5561. 

One  article  of  the  Code  of  1858  was  entitled: 
**  Provisions   to   prevent    the   accumulation    of    costs" 


692  JACKSON : 


Henley  v.  State. 


in  criminal  cases.  It  required  the  Court  to  designate 
a  day  for  the  call  of  the  State  docket,  and  to  adopt 
rules  that  would  "tend  to  diminish  the  costs  of  such 
cases."  The  Attorney -general  is  required  to  have  in- 
dictments ready,  and  *'to  so  manage  the  State's  busi- 
ness as  to  detain  witnesses  only  one  day  to  go  be- 
fore the  grand  jury."  The  Clerk  is  forbidden  to 
issue  subpoenas  for  State  w-itnesses,  except  upon  the 
written  order  of  the  Attorney-general.  Witnesses  are 
allowed  only  one  day's  attendance  before  grand  jury, 
**  unless  longer  retained  by  order  of  the  Court."  The 
Judge  and  Attorney -general  are  required  to  examine 
and  certify  all  bills  of  costs,  and  the  Comptroller 
and  Chairman  of  the  County  Court  are  forbidden  to 
pay  except  upon  such  certificates,  and  are  also  re- 
quired to  examine  the  bills.  These  provisions,  and 
others  of  a  like  character,  indicate  that  even  prior 
to  1858  there  was  some  appreciation  of  the  difficul- 
ties of,  keeping  this  matter  of  criminal  costs  within 
due    bounds.       Code,    §§  5594,    5604    (1858). 

But  the  provisions  of  the  Code  of  1858,  stringent 
as  they  were,  proved  ineffectual  to  protect  the  pub- 
lic treasury  against  the  payment  of  unjust,  excessive, 
and  fraudulent  bills  of  cost.  To  remedy  or  miti- 
gate this  evil,  several  statutes  have  been  enacted 
since  1858.  Only  the  more  important  of  these  will 
he    noticed. 

Acts  1879,  Chap.  210,  undertook  to  discourage 
the  accumulation  of  costs  by  making  it  a  misde- 
meanor   to   speculate   in   witness  .  or   officers'    fees,    ex- 
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cept  '^witness  fees  traded  for  merchandise  or  hotel 
bill."  The  constitutionality  of  this  Act  was  promptly 
and  vigorously  assailed.  This  Court,  at  its  Deceml)er 
term,  1879,  sustained  the  Act,  saying  that  the  argu- 
ment impeaching  it  was  *-made  to  turn  on  general 
principles  rather  than  on  any  specific  provision  of 
the  Constitution."  *  Of  the  objects  of  the  Act  the 
Court  says:  <*The  Legislature  intended  to  break  up 
a  particular  kind  of  speculation  in  these  fees  which 
it  thought  detrimental  to  the  public  interests,  etc. 
Of  the  wisdom  of  the  Act  the  Legislature,  the  law- 
making power,  is  the  exclusive  judge."  Davis  v. 
State,    3   Lea,    376. 

While  this  Act  continued  in  force,  the  occupation 
of  the  speculator  in  fees  was  gone.  Professional 
witnesses,  unable  to  get  ready  cash  for  their  fees, 
were  greatly  discouraged.  This  Act  was,  however, 
repealed  by  the  Acts  1881,  Chap.  51,  having  been 
in   operation   about  two   years. 

Acts  1889,  Chap.  139,  was  afterwards  enacted, 
authorizing  and  requiring  the  Judges  and  Attorneys- 
general,  whose  dutv  it  is  to  certifv  Justices'  bills 
of  cost  for  payment,  to  go  behind  the  Justices'  cer- 
tificate as  to  their  correctness,  and  to  examine  and 
inquire  into  such  bills  fully,  and  to'  disallow  them 
if  it  should  appear  that  the  prosecution  ''is  frivo- 
lous,   malicious,    or   commenced    to   procure   fees." 

This  statute,  it  is  alleged,  was  brought  about  by 
the  acts  of  Justices  and  Constables  and  witnesses, 
who,    in   many  instances,   it  is  charged,    had   conspired 
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together  to  defraud  the  State  and  oppress  the  peo- 
ple for  the  sellish,  mercenary  purpose  of  gain. 
This  Act  met  with  vigorous  opposition.  It  was  not 
irtrictly  enforced.  Finally,  however,  it  came  before 
the  Supreme  Court,  at  Knoxville,  and  this  Court 
approved  and  sustained  the  Act.  Upon  authority  of 
this  opinion  many  thousands  of  dollars  of  costs  was 
stricken  out  in  Knox  County  alone.  By  Acts  of  1891, 
Ch.  22  (Ex.  Ses.),  another  advance  step  was  taken 
in  this  matter  by  the  Legislature.  This  statute 
changed,  from  the  State  to  the  county,  the  costs  of 
the  prosecution  of  felonies,  when  the  cases  were 
disposed   of   before   trial. 

The  striking  reform  features  of  the  Act,  however, 
were  that  it  authorized  and  required  the  Judges  and 
Attorneys-general  to  examine  all  bills  of  cost  in  crim- 
inal cases,  and  to  disallow  any  that  might  be 
*' illegally  or  wrongfully  taxed  against  the  State  or 
county,"  and  authorized  and  required  the  Comp- 
troller and  Judge  or  Chairman  of  the  County  Court, 
to  examine  into  all  certified  bills  of  costs,  and  to 
disallow  any  that  had  been  *' illegally  or  wrongfully 
taxed  against  the  State  or  county,"  and  provided, 
finally,  that  ''the  State  Comptroller  and  Judge  or 
Chairman  of  the  County  Court,  may  disallow  any 
and  all  cost  taxed  against  the  State  or  county  on 
accoimt  of  malicious,  frivolous,  or  unnecessary  pros- 
ecution, in  the  event  the  Judge  or  Attorney-general, 
by  mistake  or  otherwise,  approved  any  of  such  bills." 
This    Act    has    been     before     this    Court    more    than 
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once  for  construction,  and  ita  validity  has  never  been 
seriously  questioned.       Stout  v.    State,    7    Pickle,    405. 

The  next  in  order  of  time  is  the  Act  of  1895, 
defining  larceny  and  making  the  counties  liable  for 
costs  of  prosecution  for  that  offense.  Acts  1895, 
Ch.  205.  This  Act  was  declared  unconstitutional  on 
account  of  a  defective  caption.  Shelton  v.  State,  12 
Pickle,  521.  This  was  the  last  effort  of  legislation 
to  suppress  the  growing  evil  of  criminal  costs  before 
the   passage   of   the   present   Act.    - 

Every  Act  passed  by  the  General  Assembly  to 
prevent  the  accumulation  of  unnecessary  and  improper 
costs  has  been  upheld  by  this  Court,  if  the  Act 
was  passed  with  the  formalities  required  by  the  Con- 
stitution, and  without  any  question  as  to  its  wisdom. 
The  necessity  of  some  further  legislation  appears 
from  the  fact  that  all  former  efforts,  seemingly  well 
directed,  to  remedy  the  evil  and  diminish  criminal 
costs  had  failed,  in  a  large  measure,  of  the  desired 
results. 

In  the  arguments  w^e  are  furnished  the  following 
table,  prepared  by  the  State  Comptroller,  which  in- 
dicates the  extent  of  the  State's  liability  for  costs 
of   criminal   prosecution: 

Table  of  Amounts  Paid  for  Criminal  Proskcution  from  1876 

TO  1894,  Inclusive. 

Dec.  20,  1876,  to  Dec.  19,  1878 9393,406  71 

Dec.  20,  1878,  to  Dec.  19,  1880 399,443  20 

Dec.  20,  1880,  to  Dec.  19,  1882 357,895  15 

Dec.  20,  1882,  to  Dec.  19,  1884 378,255  39 

Dec.  20,  1884,  to  Dec.  19,  1886 385,112  69 
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Dec.  20,  1886,  to  Dec.  19,  1888 _ $378,131  11 

Dec.  20,  1888.  to  Dec.  19,  1890 398,708  82 

Dec.  20,  1890,  to  Dec.  19,  1892 41.5,214  11 

Dec.  20,  1892,  to  Dec.  19,  1894 490,680  40 

Dec,  20,  1894,  to  Dec.  19,  1896 417,615  34 

The    above    does    not    embrace    salaries   of   Judges 
or    prison   expenses.       The   cost    paid    by   the   counties 
.  is  a  little   more   than   double   the   amount  paid   by  the 
State. 

In   a    recent   case  of    Leahy  v.    /Statej  at   Knoxville, 

« 

this  Court  disallowed  fifty-eight  out  of  sixty-eight 
bills  of  cost  sent  up  by  a  Justice  of  the  Peace  from 
Knox  County  to  the  County  Judge  of  that  county. 
The  cases  were  declared  frivolous,  and  the  entire  bills 
of  cost,  amounting  to  thousands  of  dollars,  including 
fees  of  witnesses,  were  disallowed.  The  protection 
of  the  public  from  improper  costs  was  a  paramount 
consideration,  and  this  was  done  by  this  Court  in 
pursuance  of  statutes  enacted  by  the  Legislatui'e.  The 
constitutional  guarantee  of  compulsory  process  to  re- 
quire witnesses  to  attend  Court  and  give  evidence 
does  not  require  the  State  to  provide  for  the  ex- 
penses of  obtaining  their  att^dance.  Avert/  v.  Sfafe^ 
7  Bax.,  331.  And  witnesses  may  be  compelled  by 
the  State  to  attend  and  give  evidence  without  com- 
pensation. Burnett  v.  Kroth^  1  Am.  St.  Rep.,  248. 
If  it  be  conceded  that  there  is  an  absolute  obli- 
gation to  give  compensation,  it  is  equally  imperative 
that  such  compensation  l^e  just,  and  yet  it  is  well 
known   that   the  services  of  one  witness  may  be  worth 
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many  times  that  of  another.  The  service  of  an  ex- 
pert in  one  department  is  much  more  costly  than 
that   of  another   in   a   different  department.  > 

It  is  said  the  Act  is  a  revenue  measure.  This 
is  not  correct.  It  is  not  a  mode  of  taxation.  It 
is  a  measure  not  to  collect  money  but  to  protect 
that  which  has  already  been  collected  from  the  tax- 
payers. There  is  also  a  marked  difference  between 
taking  the  services  of  an  individual  and  taking  his 
property  under  the  law  of  eminent  domain.  Tayh7* 
^.     Chandler,    9    Heis.,    360. 

It  is  proper  to  remark,  also,  that  there  is  noth- 
ing in  the  Act  in  question  that  requires  any  service 
of  any  officer  or  witness.  The  Act  nowhere  pro- 
vides that  witnesses  shall  attend  or  that  officers  shall 
do  service  of  any  kind.  These  matters  are  all  pro- 
vided by  other  Acts,  which  are  not  brought  in 
question  in  this  suit,  but  none  of  them  are  required 
by  the  terms  of  this  Act.  No  officer  or  witness  has 
declined  to  render  service,  and  the  question  is  not 
presented  whether  such  witness  or  officer  can  be  re- 
quired to  render  service  where  he  will  not  receive 
compensation.  When  some  officer  or  witness  does 
refuse  such  service,  the  question  may  arise  whether 
they  can  be  required,  in  view  of  the  fact  that  they 
will  not  or  may  not  receive  compensation.  Here 
the  service  has  been  rendered  without  protest  or  ob- 
jection, and  the  only  question  is,  whether  THe  State 
shall  be  required  to  pay  for  such  service  contrary 
to   the   provisions   of   this   Act. 
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But  it  is  said  the  Act  is  not  general,  and  thus 
made  the  '*law  of  the  land,"  but  is  partial  in  its 
operation,  and  limited  to  classes,  and  these  classes 
are  not  marked  by  natural  and  reasonable  lines,  but 
by  tests  which  are  arbitrary  and  capricious.  "The 
law  of  the  land"  is  defined  to  be  a  law  which 
embraces  all  persons  who  are  already  or  who  may 
thereafter  come  into  similar  situations,  conditions,  and 
circumstances.  Mayor  v.  Dearman^  2  Sneed,  204; 
State  V.  Ranch^i\  1  Lea,  97;  Davis  v.  State^  3  Lea, 
397;  Matu^y  v.  State,  6  Lea,  221;  Hatcfver  v.  State^ 
12  I^a,  371;  Woodard  v.  Btien,  14  Lea,  523;  Strat- 
ton   V.   MoriHSy   6  Pick.,   499. 

It  is  also  held  that  if  a  law  is  intended  to  atfect 
particular  classes  only,  it  must,  in  order  to  be 
valid,  not  only  apply  to  all  persons  who  are  or 
may  be  in  like  circumstances,  situations,  or  condi- 
tions, but  the  classification  must  be  natural  and  rea- 
sonable, not  arbitrary  and  capricious,  and  must  rest 
upon  some  sound  and  legal  ground.  Bank  v.  Cooper^ 
2  Yer.,  600;  State  v.  Staten,  6  Cold.,  233,  245; 
Knox  V.  State,  9  Bax.,  202,  207;  Stmttori  v.  Mor- 
risy  5  Pickle,  542;  Dngger  v.  Insurance  Co,,  11 
Pickle,  245,  258;  Suttoii  v.  State,  12  Pickle,  696, 
710;  Anderson's  Cons.  Law,  37;  Cooley's  Cons.  Lim- 
itations, 390;  Ex  jyarte  Jentzech,  32  L.  R.  A.,  664, 
666;  3  Am.  &  Eng.  Enc.  L.,  697.  These  cases 
lay  down  the  general  rules  of  law  relating  to  the 
matter   of    classification.       It    is    difficult    to    see    how 
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these  cases  or  the  matter  of  classification  can  apply 
in   this   case. 

We  have  already  held  that  neither  the  Stiite  nor 
county  is  liable  for  any  costs  unless  the  Legislature 
has  so  provided.  It  is  therefore  simply  a  question 
whether  the  State  and  county  will  pay  costs  for 
certain  services,  and  is  not  a  matter  of  partial  or 
class  legislation.  But  if  it  were,  from  the  very 
nature  of  the  case,  the  General  Assembly  must,  to  a 
very  large  degree,  be  the  judges  as  to  whether  the 
<;lassification  adopted  is  reasonable  or'  capricious. 
That  body,  more  than  others,  is  acquainted  with  the 
evils  and  abuses  which  it  is  desired  to  correct  and 
with  the  ways  and  means  at  their  command  to 
remedy   such   abuses   and   evils. 

Its  members  come  from  every  section  of  the  State, 
and  can  take  a  wider  view  of  the  entire  situation  than 
can  be  taken  by  the  Courts.  So  it  may,  in  its  .wis- 
dom, deny  costs  altogether  or  allow  in  such  cases 
and  to  such  extent  as  it  may  deem  best  in  the  exer- 
cise of  a  sound  public  policy.  While,  therefore,  it 
is  not  incuml)ent  on  this  Court  to  critically  question 
the  classification  adopted,  and  it  would  be  improi)er 
to  do  so,  still  it  is  easy  to  see  the  general  idea 
and  system  which  has  been  adopted,  and  the  reasons 
for   the   discriminations   made. 

It  is  the  evident  general  purpose  to  insure  the 
vigorous  prosecution  of  the  eight  principal  felonies 
named  because  they  are  the  most  heinous  crimes, 
And,    at  the   same   time,   cases   in  which   frivolous  and    . 
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unfounded  prosecutions  are  tnost  rarely  met  with. 
In  regard  to  the  smaller  felonies  and  misdemeanors, 
the  evident  purpose  is  to  discourage  and  prevent  the 
large  number  of  frivolous  and  groundless  prosecutions 
which  have  caused  such  a  burden  of  expense  on  the 
State  and  county.  This  evil  of  frivolous  prosecu- 
tions for  misdemeanors  and  the  smaller  felonies,  it 
is  claimed,  has  gone  to  an  enormous  extent,  and  it 
is  stated  that  they  are  not,  in  a  majority  of  cases, 
prompted  by  any  other  motive  than  a  desire  to  tax 
up  fees  and  costs,  and  to  certify  them  for  payment 
to  the  Treasurer  of  the  State  and  counties,  and, 
while  it  is  conceded  that  abuses  may  result  from  the 
operation  of  the  Act  in  question,  it  is  maintained 
tliat  they  cannot  reach  such  proportions  as  now  ob- 
tain in  the  unfounded  prosecutions  set  on  foot  and 
pressed,  not  for  the  public  good  but  to  create  fees 
for   officers   and    witnesses. 

The  classifications  of  the  law  in  regard  to  the 
compensation  of  witnesses,  are  likewise  based  upon 
what  is  called  the  attendance  and  service  of  profes- 
sional witnesses.  It  is  alleged  that  there  is  a  class 
who  make  a  business  of  giving  testimony,  especially 
in  minor  criminal  offenses.  These  are  found  resid- 
ing around  the  courthouses  and  places  of  trial,  and 
hence  the  law  provides  no  fees  or  mileage  for  a 
witness  who  resides  within  five  miles  of  the  place 
where  he  attends  as  a  witness.  In  case  of  such 
witnesses,  when  worthy  of  any  fees,  attendance  is 
not    such   a   burden    as   it   is   when    he   lives   more   re* 
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\note  or  beyond  the  limits  of  the  county.  Whether 
the  classifications  as  to  witnesses  and  as  to  crimes 
may  prove  the  best  that  can  be  made  may  admit  of 
question.  At  any  rate  they  are  not  without  grounds 
and   reasons    which    the   Legislature    deemed    sufficient. 

We  come  now  to  inquire  whether  the  law  deprives 
a  man  of  a  ''fair  and  impartial  trial."  It  seems 
to  have  been  assumed  in  many  quarters,  but  not  in 
argument,  that  the  Constitution  provides  that  every 
accused  person  shall  have  a  fair  and  impartial  trial. 
The  Constitution  does  not  contain  such  provision. 
Its  provisions  are  that  the  accused  shall  have  the 
right  to  trial  by  a  jury,  and  that  right  shall  re- 
main inviolate.  In  what  does  the  right  consist,  and 
what  is  its  extent  so  far  as  the  Constitution  goes? 
It  is  that  the  trial  shall  be  speedy  and  public;  that 
the  jury  shall  be  impartial;  that  the  accused  shall 
have  the  right  to  compulsory  process  for  his  wit- 
nesses, to  have  them  present  in  person  at  the  trial, 
to  meet  them  face  to  face;  that  he  shall  have  the 
right  to  be  heard  by  himself  and  counsel;  and  that 
he  shall  not  be  compelled  to  testify  against  himself; 
and  that  he  shall  have  a  copy  of  the  accusation 
against   him. 

There  is  no  provision  for  impartial  Sheriffs  or  im- 
partial Clerks  or  impartial  witnesses.  Indeed,  such 
a  requirement  would  go  beyond  the  power  of  the 
Legislature.  It  is  true  that  our  cases  speak  of 
'*fair  and  impartial  trial."  But  these  are,  at  best, 
but   comparative   terms.       It   is    beyond    the   reach   of 
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the   Ijegislature   to    secure   a   trial   absolutely   fair   and' 
impartial,    and,    when    the    term    is    used,    it   means   a 
trial    under    the   Constitution    and    according    to    law. 
Ol(fj}j)    V.    Strffe,    10    Pickle,  186. 

Let  us  look  for  one  moment  at  this  matter  of 
an  impartial  trial  as  it  affects  the  witnesses  in  a 
case.  It  is  a  matter  of  common  observation  that 
witnesses  are  partisan,  prejudiced,  and  often  directly 
interested  either  in  conviction  or  aci^uittal  of  the  ac- 
cused. To  such  an  extent  is  this  true  that  the  prin- 
cipal office  of  counsel  is  to  point  out  the  untrue, 
biased,  and  prejudiced  statements  of  witnesses,  and 
one  of  the  chief  difficulties  in  reaching  justice  is  in 
penetrating  their  evasions,  deceptions,  and  prevarica- 
tions. Everv  charofe  to  the  iurv  warns  them  to  be- 
ware   of    this    interest   and    bias  of    witnesses. 

No  constitutional  convention  or  General  Assembly 
ever  supposed  for  a  moment  that  witnesses  could, 
by  any  legishitive  means,  l)e  rendered  impartial.  On 
the  contrary,  under  the  law,  defendants  are  allowed 
to  testify  in  their  own  cases,  when  it  is  evident  that 
their  evidence  cannot  be  impartial.  So,  also,  the 
prosecutor  is  allowed  to  testify  when,  in  a  large 
number  of  cases  he  cannot,  while  smarting  under 
the  wrons:  inflicted  on  him  and  his  desire  to  In-injr 
the    accused    to    punishment,    be    impartial. 

It  is  said,  however,  that  a  moneyed  inducement  is 
offered  to  officers  and  witnesses  to  convict  the  de- 
fendant. In  other  words,  it  is  only  in  cases  of  con- 
vi(!lion    that    fees    and    compensation    can    be   secured. 
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If  we  «frant  this  to  be  true,  still  it  is  a  matter 
which  addresses  itself  to  the  wisdom  and  discretion 
of  the  General  Assembly.  Grundfj  d*  Co,  v.  Tenn. 
Coal    Co,,    10    Pickle,    205. 

It  cannot  be  denied  that  designing  men  can  pros- 
titute almost  any  proceeding  to  selfish,  imi)roper,  and 
corrupt  purposes.  The  State  is  as  much  interested, 
even  more  concerned,  in  preventing  the  annoyance 
and  vexation  of  the  citizen  bv  unfounded  and  frivo- 
lous  prosecutions  than  she  is  in  bringing  real  offenders 
to  trial  and  punishment.  If  the  new  law  says,  in 
effect:  *' Convict,  and  you  shall  be  paid,''  the  old  law 
says,  ''Prosecute,  and  you  shall  )>e  paid  whether  you 
convict  or  not."  If  the  new  law  offers  an  induce- 
ment to  convict,  the  old  law  offers  a  still  more  po- 
tent and  ready  inducement  to  prosecute,  whether  there 
is  or  is  not  ground  for  it.  It  is  placing  a  low 
estimate  upon  the  integrity  of  the  citizen  to  assume 
that  for  a  paltry  sum  he  will  be  willing  to  perjure 
himself  and  do  injustice  to  his  fellows,  and  the  Gen- 
eral Assembly  may  have  acted  upon  this  view  and 
been  content  to  trust  the'  honor  and  integrity  of  the 
people,  as  it  must  do  in  every  law  and  under  every 
emerjrencv. 

It  is  claimed  that  under  the  existincj  svstem 
abuses  of  gigantic  magnitude  have  si)rung  up,  and 
have  grown  and  flourished  and  fattened  upon  the 
public  treasury.  We  are  told  that  this  has  gone  to 
such  an  extent  that  speculation  i-n  prosecutions  has 
become   a    business   in   the  cities  and    towns.      Whether 
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it  is  a  greater  evil  to  incur  the  remote  probability 
that  some  innocent  man  may  be  convicted  from  mer- 
cenary motives,  or  to  encourage  the  present  whole- 
sale brintjino:  of  trivial  and  baseless  char^^es  and 
prosecutions  in  order  to  obtain  fees,  can  hardly  ad- 
mit of  question.  It  will  be  noted  that  the  Act 
guards  the  jury  from  any  supposed  improper  in- 
fluence, by  providing  for  its  payment  in  any  event, 
as  heretofore.  Also,  as  to  Justices  of  the  Peace,  it 
is  evident  that  the  influence  supposed  to  operate 
upon  them  is  quite  remote  and  indefinite.  In  the 
event  of  submission,  which  is  the  only  case  in  which 
the  Justice  disposes  of  the.  matter,  final  provision  is 
made  for  his  fees.  In  all  other  cases  he  has  power 
only  to  bind  over  the  accused  to  be  tried  in  another 
tribunal,  and  in  that  tribunal  the  Justice  has  no  voice. 

It.  is  evident  that  under  this  Act  the  Court  and 
jury  are  left  impartial,  as  before — nothing  that  af- 
fects them  is  left  to  depend  upon  the  result  of  the 
trial.  The  fees  of  the  Sheriff  or  other  officers  for 
summoning  and  attending  upon  the  jury  are  still 
paid  out  of  the  treasury,  and  not  taxed  as  costs  in 
the  cases  tried.  Shan.,  ^6402,  Sub-sees.  *  10,  11, 
25;  jS641(),  Sub-sec.  8.  The  Clerk  is  but  an 
amanuensis  of  the  Court  to  enter  its  orders.  If  any 
officer  is  disqualified  because  of  interest,  his  place 
may  be  supplied,  as  was  indicated  in  the  Clapp  case. 
It  will  thus  be  seen  that  the  Act  jealously  guards 
the  prisoner's    right   to   a   fair   and   impartial   jury. 

The   voice    of    this    Act    is   not,    we    think,    one   of 
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temptation  to  bribery,  but  one  of  caution  and  warn- 
ing. To  oflScers  and  witnesses  it  utters  salutary 
words.  In  effect,  it  says:  *' Beware  that  you  do  not 
set  on  foot  frivolous,  vexatious,  or  malicious  prose- 
cutions, that  burden  the  public  with  costs  and  op- 
press and  annoy  the  citizen.  The  name  and  funds 
of  the  State  must  not  be  used  for  this  end.  Bring 
only  just  and  substantial  and  well-founded  charges 
into  Courts — such  as  will  not  only  secure  a  favor- 
able judgment  before  the  committing  Magistrate,  but 
before  the  grand  jury  and  before  the  trial  jury.  If 
you  oppress  and  annoy  the  citizen  with  charges  that 
are  dismissed  by  the  committing  Magistrate,  or  ig- 
nored by  the  grand  jury,  or  dismissed  without  trial, 
or  cannot  be  sustained  on  a  trial,  then  you  lose 
your  time  and  labor.  The  State  and  county  will 
refuse  to  pay  you  for  the  fruitless  and  oppressive 
business.  An  exception  w^ill  be  made,  however,  as 
to  acquittals  of  the  eight  principal  felonies,  as  it  is 
of  great  public  concern  that  they  should  be  prose- 
cuted, and  as  they  are  seldom  the  subject  of  frivolous 
prosecutions,    and   from   their   character '  cannot   be." 

Justly  constiHied  in  the  light  of  the  true  situation, 
this   is   the   meaning   of   the   Act   in    question. 

It  is  true,  as  stated  by  counsel,  that  when  the 
Constitution  of  1796  went  into  effect,  officers  and 
witnesses  were  entitled,  under  the  law  theretofore  ex- 
isting, to  receive  pay  for  their  services,  and  it  is 
also  true  that  that  instrument  provided  that  all  laws 
in   force  when   it  was  adopted   should  remain  in  force, 
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and  rights  then  existing  should  continue  as  tiiough 
no  Constitution  had  been  made,  but  it  is  also  true 
that  the  same  section  provides  that  all  such  laws 
might  be  altered^  amended,  or  repealed  by  subsequent 
legislation.  Constitution  of  1796,  Art.  10,  Sec.  2; 
Schedule,    Sec.    1. 

When,  by  Sec.  6  of  Art.  I.,  it  was  declared 
that  the  right  of  trial  by  jury  should  remain  invio- 
late, it  did  not  mean  that  no  law  should  in  the 
future  be  passed  to  regulate  such  trials  and  pre- 
scribe the  practice  in  such  cases,  but  that  the  right 
should  not  be  denied  to  the  citizen,  with  its  mate- 
rial and  substantial  benefits.  Eason  v.  Statey  6  Bax., 
475;  3IcGinnh  v.  State^  9  Hum.,  47;  TrlgaUy  v. 
Meniphifiy  6  Cold.,  382;  Ilogan  v.  Chattanooga^  2 
Leg.   Rep.,    12. 

Accordingly,  it  has  been  held  that  statutes  which, 
by  direct  enactment,  make  reasonable  regulations  as 
to  evidence  do  not  violate  the  right  of  trial  by  jury. 
Yardley  cane^  11  Pickle,  563;  Railroads  v.  Crlder^ 
7  Pickle,  489.  New  classes  of  witnesses — for  exam- 
ple, parties  in  civil  suits  and  defendants  in  criminal 
cases — are  admitted,  and  this  does  not  violate  the 
Constitution  in  letter  or  spirit.  The  witness,  at 
best,  has  but  a  scintilla  of  interest,  and  this  goes 
to  his  credibility.  The  right  of  trial  by  jury  was 
not  violated  by  the  Act  prescribing  that  parties  must 
demand  it  in  order  to  obtain  it.  No  one  questions 
but   that   the    accused    is   entitled    to   a   fair    and   im- 
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partial  trial,  but  it  equally  means  a  trial  under  the 
Constitution   and   law. 

It  is  also  true  that  the  entire  body  of  the  com- 
mon law,  as  it  existed  when  the  Constitution  went 
into  effect,  was  made  the  law  of  the  land  by  that 
instrument.  MoGimiis  v.  State^  9  Hum.,  43;  Trig- 
ally  V.  Memjphis^  6  Cold.,  382;  Neely  v.  State^  4 
Bax.,  180. 

But  it  was  never  for  a  moment  supposed  that 
these  laws  could  not  be  altered,  amended,  repealed, 
or  added  to  by  subsequent  Legislatures,  as  they,  in 
their  wisdom,  might  deem  best,  the  only  restrictions 
being  those  thrown  around  such  legislation  by  the 
Constitution. 

Again,  it  is  said  that  the  Act  is  unconstitutional 
because  it  is.  amendatory  of  the  general  law  on  the 
subject  of  fees  and  costs,  and  yet  does  not  refer  to 
the   laws   thus   amended. 

This  is  not  an  amendatory  Act.  It  is  a  new 
and  original  law.  If  it  can  be  held  to  be  a  re- 
pealing law  or  an  amending  law,  it  is  so  only  by 
necessary  implication,  and  in  such  cases  the  Acts 
repealed  or  amended  need  not  be  referred  to  in  the 
caption  or  certificate  of  the  new  law.  Home  Ins,  Co. 
V.  Taxing  Dist.y  4  Lea,  650;  Maney  v.  State^  6  Lea, 
218;  Railroads  v.  Crider^  7  Pickle,  506;  Knoxville  v. 
Lewis^  12  Lea,  181;  State  v.  Yardley^  11  Pickle, 
546,  559;  Ballentine  v.  PalasTci^  15  Lea,  633;  Foe 
V.  StatCy  1  Pickle,  495;  Hunter  v.  Memphis^  9 
Pickle,    571. 
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We  are  of  opinion,  therefore,  that  the  Act  in 
question  is  free  from  constitutional  objection,  and 
this  Court  has  no  power  to  refuse  its  enforcement, 
whether  it  is  wise  or  unwise,  whether  hurtful  or 
beneficial   in    its   tendencies   and   operation. 

The  judgment  of  the  Court  below  is,  therefore, 
reversed,  and  the  costs  allowed  are  stricken  out  as 
(mwarranted  against  the  State  and  county,  and  the 
parties  interested  therein  will  pay  the  costs  of  this 
proceeding   in    this   Court   and    in   the   Court   below. 

Judges  Caldwell,  McAlister,  and  Beard  concur  in 
this  opinion,  Chief  Justice  Snodgrass  does  not  con- 
cur,   and   states   the  grounds   of    his   dissent. 


DISSENTING    OPINION. 

Snodgrass,  Ch.  J.  Aware  of  the  careful  and 
painstaking  consideration  this  case  has  received,  and 
with  profound  respect  for  the  opinion  of  the  major- 
ity, I  most  earnestly  dissent  from  its  conclusion  that 
the  Act  under  consideration  is  a  constitutional  law. 
No  less  than  any  one  of  them  do  I  respect  the  ex- 
pression of  legislative  will,  and  recognize  the  free- 
dom of  that  department  (so  far  as  the  policy  of 
legislation  is  involved)  from  judicial  interference.  I 
have  as  little  inclination  as  anyone  to  invade  the 
legislative  province  or  to  assume  the  power  to  do 
so.  The  people  have  trusted  the  Legislature  as  the 
residuary    depositary   of    public    wisdom,    and,    except 
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in  those  constitutional  restrictions  which  the  people 
have  themselves  imposed  as  permanent  barriers  against 
the  ix)ssibility  of  improbable  mistakes  by  the  Leg- 
islature, and  those  natural  barriers  of  reason  against 
impossible  legislation  and  arbitrarily  capricious  exer- 
cise of  conceded  authority,  the  Legislature  is  su- 
preme. There  is  no  power  to  question  its  motive, 
its  policy,  or  its  wisdom.  I  recognize  the  fact  that 
a  Legislature  without  constitutional  control  would  be 
practically   omnipotent. 

But  the  people  did  not  turn  loose  any  such  un- 
restrained agency,  without  guarding  carefully  its 
power  to  do  irreparable  injury  or  monstrous  injustice 
to  the  individual  citizen.  They  realized  that,  while 
all  Legislatures  are,  presumptively,  wise  and  con- 
servative, some  would,  in  fact,  be  no  wiser  than 
other  ordinary  mortals,  and  no  more  conservative 
than  the  temper  of  the  times  might  permit  or  the 
hasty  determination  of  great  questions  occasion,  and 
therefore  limitations  on  legislative  power-  were,  in 
great   numbers,    adopted   in   our  organic   law. 

These  limitations  in  the  Constitution  of  1870  were 
not  experiments.  In  the  main  they  are  reproductions 
of  similar  checks  on  legislative  power  embodied  in  the 
Constitutions  of  1834  and  1796,  and  correspond  sub- 
stantially with  those  in  the  Constitutions  of  other 
States,  older  and  younger,  and  are  the  safeguards 
which  human  wisdom  taught  and  experience  has 
proven  necessary  to  the  preservation  of  the  rights  of 
the   citizen   against   the   haste,    the   unwisdom,    the   ca- 
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price,  or  the  folly  of  temporary  authority,  lodged 
though  it  be  in  the  selected  legislative  agents  of  the 
jieople  themselves.  Our  theory  of  government  in  dif- 
ferent departments,  as  arranged  in  the  Constitution, 
is  a  theory  of  checks  and  balances  on  power  in  favor 
of  the  liberty  and  highest  rights  which  can  be  ac- 
corded to  the  individual.  To  carry  out  its  purpose, 
therefore,  it  is  essential  that  no  restraint  be  put  by 
the  judicial  department  on  the  legislative  not  de- 
manded in  bur  organic  law,  and  none  be  relaxed 
which  *  is   so   demanded. 

The  two  departments,  legislative  and  judicial,  have 
their  well-defined  limitations'  and  powers.  The  lim- 
itation on  legislative  action  was  made  a  subject  of 
judicial  power,  for  these  limitations  are  only  to  be 
declared  and  enforced  by  that  department,  speaking 
through  the  Constitution,  but  for  the  public,  and  for 
the  ultimate  public  purpose,  as  it  is  the  controlling 
and  final  one.  Too  much  stress  is  often  put  upon 
the  phrase  ^'the  people  speaking  through  their  rep- 
resentatives" in  reference  to  legislative  action.  It 
is  true  that  they  so  speak,  but  it  is  equally  true 
that  they  speak  through  every  other  department  of 
the  State  government,  and  that  the  final  expression 
of  their  will  is  made  in  the  determination  of  the 
validity,  interpretation,  and  construction  of  law  by 
their  judicial  representatives.  All  the  power  exer- 
cised by  the  Courts  is  that  of  the  people,  vested  in 
them  by  the  same  Constitution,  which,  for  wise  pur- 
poses  of    government,    limits   the   sco{:)e   of    legislation 
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and  the  power  of  their  legislative  representative.  In 
respect  to  the  declaration  of  law,  the  people,  there- 
fore,  speak  first  through  the  Legislature  and  last 
throuofh  the  Courts,  as  it  is  in  them  thev  hafe  vested 
the  power,  not  only  of  construing  Acts  of  the  Legis- 
lature, but.  the.  Constitution  itself,  and  enforcing 
through  judicial  process  the  observance  of  their,  thus 
permanently  declared,  will. 

What  dire  and  disastrous  results  would  have  hap- 
pened in  this  country  in  national  and  State  legis- 
lation, without  constitutional  restrictions  and  Courts 
wise  enough  and  independent  enough  to  errforce 
them,  need  not  be  elaborated  here.  The  Courts 
have  stood  always  above  the  work  of  haste  and  hate, 
excitement,  passion,  sectional  animosity,  oppression,  and 
folly,  and  limited  its  operation  within  the  bounds 
of  justice  and  conservatism.  To  them  we  owe  the 
fact  that  since  the  late  war  we  had  neither  executions 
nor  confiscation;  that  social  as  well  as  civil  equality 
was  not  forced  upon  a  prostrate  section  of  our 
country,  and  the  rights  of  the  States  destroyed,  and 
it  is  to  the  same  limitations  and  restrictions  in 
State  institutions,  thus  protected,  that  the  people  of 
this  State  escaped  the  enthrallment  which  would  have 
followed  legislation  to  fund  in  full  the  overwhelming 
debt  fastened  upon  us  by  a  rule  not  our  own, 
which,  when  we  were  represented  in  a  Legislature 
of  our  own  choosing,  was  made  obligatory  and  pay- 
able, and  secured  by  a  first  lien  on  public  taxes. 
It  is  the  fashion  now  to  forget  these  things  after  they 
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are  accomplished;  to  trust  and  exalt  the  Constitution 
when  we  have  no  other  protection,  and  to  revile  it 
when  we  think  it  stands  in  the  way  of  legislation 
in  which  it  is  unwisely  supposed  we  are  selfishly 
interested.  If  it  appear,  as  in  the  case  at  bar, 
that  the  legislation  was  intended  or  calculated,  by 
any  means,  however  oppressive  on  other  individ- 
uals, to  reduce  expenses  upon  that  proportion  of  our 
people  who  are  taxpayers,  the  appeal  to  the  Consti- 
tution is  treated  with  contempt  by  a  large  and  re- 
spectable element  of  the  public.  The  assumption  is 
indi^ged  that  as  it  is  less  expensive  it  is  necessarily 
valid,  and  that  any  suggestion  to  the  contrary  is 
merely  hostility  to  reform.  *  Even  here  arguments 
are  made  and  tables  exhibited  showing,  or  supposed 
to  show,  that  the  abuses  under  existing  laws  have,  in 
special  instances,  swelled  the  volume  of  costs  enor- 
mously in  favor  of  certain  individuals  in  particular 
counties.  What  this  can  mean  in  a  constitutional 
argument  1  do  not  know,  unless  it  be  intended  to 
indicate  that  present  expense  of  administering  the 
criminal  law,  on  account  of  these  abuses,  is  so  great, 
as  the  law  now  is,  or  was  at  the  time,  and  for 
many  years  before  the  passage  of  this  bill,  that  any 
substitute  is  lawful.  I  beg  to  say  that  I  take  no 
stock  in  such  arguments  or  tables.  I  have  no  rea- 
son to  assume  their  correctness,  but,  so  assuming,  it 
only  appears  that  there  are  abuses  which  need  sup- 
pression, and  which  can  be  and  should  be  suppressed. 
The   law   was   ample   for   this   purpose   when   they   are 
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said  to  have  originated,  and,  therefore,  the  Act  un- 
der  consideration   was   not   required   as   a   remedy. 

There  is  no  reason  why  like  abuses  may  not 
originate  under  it.  The  truth  is,  and  it  would  best 
be  stated  plainly,  the  object  of  the  law  was  not  the 
correction  of  abuses  (^thoutjh  incidentally  it  mio^ht 
render  some  of  those  enumerated  unavailing  for  self- 
ish practices),  but  it  was  to  take  the  expense  of 
criminal  prosecutions,  in  the  main,  off  of  the  State 
as  such,  and  devolve  it  upon  a  special  body  of  its 
citizens — those  who  might  hold  subordinate  places  con- 
nected with  the  administration  of  the  criminal  law, 
as  Clerks,  Sheriffs,  Magistrates,  Constaljles,  etc.,  and 
those  who  might  chance  to  have  observed  the  com- 
mission of  crime  or  be  aware  of  such  facts  in  rela- 
tion  to   it   as  would   make   them    witnesses. 

I  earnestly  favor  an  exacting  and  economical  en- 
forcement of  law,  now  ample  to  suppress  all  griev- 
ances complained  of,  but  I  cannot  reconcile  it  with 
my  view  of  the  constitutional  rights  of  the  great 
body  of  the  people  included  in  this  classification,  to 
devolve  on  them,  individually,  this  burden  of  service 
and  expense  throughout  the  State,  and  for  all  the 
people  of  the  State,  because  professional  witnesses  in 
our  larger  cities  have  succeeded  in  foolino;  the  con- 
stituted  authorities  out  of  a  few  hundred  or  a  few 
thousand  dollars. 

In  the  great  number  of  counties  of  the  State  no 
•such  abuse  exists,  or  is  even  alleged  to  exist.  Their 
witnesses   get   only   the    poor   pittance   of    their   actual 
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dues,  and  their  officers  earn  barely  living  salaries 
while  doing  faithful  service  to  the  public.  The  con- 
ditions of  abuse  (doubtless  much  less  objectionable 
than  they  are  made  to  appear)  are,  at  worst,  ex- 
ceptional. They  are  special,  and  such  as  always,  in 
some  form,  exist  under  the  best  laws  in  great  or 
rapidly  growing  cities,  and  need  special  correction 
where  they  exist,  rather  than  by  sweeping  and  op- 
pressive general  legislation,  which  deprives  the  honest 
officers  and  the  nonprofessional  witnesses  throughout 
the   State   of   all   expense   and   compensation^ 

It  must  not  be  forgotten  that  the  professional 
witness  abuse,  so  loudly  complained  of,  is  found 
only  in  a  few  of  the  larger  cities  of  the  State. 
He  is  a  pest  practically  unknown  in  the  numerous 
country  counties,  and,  because  he  exists  elsewhere, 
is  no  reason  why  they  should  be  made  to  bear  this 
great   burden. 

Referring  to  it  in  another  aspect,  I  think  proper 
to  call  attention  to  the  averment  that  this  law  oper- 
ates as  an  annual  saving  of  hundreds  of  thousands 
of  dollars.  While  this  is  greatly  exaggerated,  yet, 
let  it  be  admitted  to  the  full  amount  claimed,  it 
only  proves  that  so  great  a  burden  has  been  taken 
off  of  the  taxpaying  part  of  the  public,  and  put 
upon  a  number  of  individuals  poorly  able  to  bear 
it,  and  no  more  than  all  other  citizens  justly  sub- 
ject to  do  so.  It  appears  in  fact,  however,  that 
for  several  years  the  average  State  cost  per  year, 
on   this   account,    is   a    little   over    two    hundred    thou- 
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sand  dollars,  and  it  is  worthy  of  special  emphasis 
here,  that  the  passage  of  this  law  was  followed — 
wonderful  to  relate — not  by  a  diminished  but  an  in- 
creased rate  of  taxation!  The  amount  saved  to  the 
treasury  by  loading  this  great  public  burden  on  a 
few    of    its   needy   poor   (who    in   the    main   constitute 
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the  witness  class,  and  to.  a  large  extent  the  subor- 
dinate oflBce-holding  class),  is,  it  would  thus  appear, 
devoted   to   other   and   supposed   better  uses. 

1  cannot  speak  of  this  great  wrong,  which,  in  my 
judgment  it  is,  in  terms  of  patience.  When  I  con- 
template a  condition  under  which  the  poorest  citizeus 
throughout  the  State  may  be  summoned  and  dragged 
by  compulsory  process  from  remotest  limits  of  their 
own  counties,  and  from  all  adjacent  ones,  to  the 
distance  of  five  miles  from  place  of  trial,  and  from 
term  to  term,  without  money  or  allowance  by  law  to 
defray  expenses,  and  yet  compelled  to  incur  them, 
in  order  that  the  miserable  pittance  heretofore  paid 
them  by  a  great  State  for  that  purpose — in  order, 
forsooth,  that  this  fund  mav  be  used  for  other 
and  better  purposes — I  bitterly  regret  to  realize 
that  a  Constitution  which  has  been  pronounced  by 
the  most  eminent  of  statesmen  as  the  best  in 
the  republic,  and  which  I  have  always  revered  as 
such,  is  powerless  to  prevent  it.  I  have  never  be- 
lieved it,  and  though  forced  to  realize  it  now,  I  can- 
not permit  that  construction  to  go  unchallenged.  I 
am  of  the  opinion,  yet,  unshaken  by  argument  and 
the   ably   expressed   view   of    the    majority,    that    this 


716  JACKSON : 


Henley  v.  State. 


particular    service    and    expense    cannot     be    devolved 

> 

upon  individual  officers  and  witnesses;  that  it  is  a 
taking  of  their  particular  services,  and  of  their  prop- 
erty  for   expense,    in    violation   of   tlie   Constitution. 

An  analysis  of  the  Act  under  consideration  shows 
that  all  fees  and  expenses  of  certain  officers  and  wit- 
nesses— compelled  to  attend  trials,  incur  expense,  and 
render  services  for  the  State — are  disallowed  in  the 
great  majority  of  criminal  cases,  felonies,  and  mis- 
demeanors, and  before  both  .Courts  and  Magistrates. 
In  making  this  general  statement,  and  before  pro- 
ceeding to  a  more  specific  analysis  and  discussion  of 
the  Act,  it  is  essential  to  notice  here  two  general 
propositions  in  the  opinion  of  the  majority.  The 
first  is  that  the  Act  does  not  compel  the  service  or 
the  incurring  of  expense  on  the  part  of  officers  and 
witnesses,  and  the  second,  that  the  Magistrate's  rela- 
tion to  a  criminal  case  is  such  that  he  is  not  an 
important  factor,  and  that  the  denial  of  his  fees,  so 
far  as  they  are  denied,  or  the  allowance  thereof,  so 
far  as  they  are  allowed,  and  without  regard  to  the 
terms  upon  which  they  are  allowed,  can  work  no  in- 
justice  to   a   defendant. 

The  first  proposition  results  from  assuming  that 
this  law  is  to  be  treated  as  a  distinct  and  inde- 
pendent law,  enacted  alone  and  standing  alone.  The 
obvious  answer  is  that  it  is  but  an  addition  or  amend- 
ment  to  existing  laws  left  intact,  and  w^hich  become 
parts  of  it  if  it  stands.  It  can  no  more  be  valid 
if    their    existence    is   destroyed    than    it   could    be   if 
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the  Courts  were  destroyed,  for  there  would  be  noth- 
ing left  to  effectuate  its  operation.  It  is  precisely, 
therefore,  as  if  the  Legislature  had  re-enacted  all  the 
existing  provisions  of  the  law  relating  to  officers, 
witnesses,  and  Magistrates,  except  that  covering  fees, 
and  then  inserted  this  in  lieu  of  all  legislation  on 
that  subject.  Indeed,  elsewhere  in  the  opinion  the 
majority  so  declares,  for,  as  to  the  objection  that 
this  law  is  a  direct  repealing  and  amending  statute 
and  does  not  refer  to  the  laws  repealed  or  amended, 
it  states  that  the  Act  is  ''a  new  and  original  law," 
and  cites  a  number  of  cases  on  that  j>oint,  showing 
that  such  a  law  but  supersedes  all  others  on  the 
same  subject  inconsistent  with  it,  and  takes  their 
place  amid  and  as  a  part  of  the  other  statutes,  thus, 
with  them,  making  up  the  whole  body  of  the  law. 
As  to  the  second  proposition  concerning  the  Magis- 
trate's inconsequential  relation  to  criminal  trials,  the 
majority  assumes  this  because  it  is  only  in  submis- 
sions he  acts  finally,  and  when  he  binds  over  to 
Court,  in  that  tribunal  he  has  no  voice.  The  an- 
swer to  this  is  equally  obvious,  and,  I  think,  equally 
destructive.  The  Magistrates  get  their  primary  fees 
only  upon  submissions,  it  is  true,  and  if  we  assume 
that  this  will  never  be  made  an  oppression  to  the 
poor  and  helpless  by  bringing  about  submissions 
through  deception  or  duress,  still  it  is  ignored  by 
*  the  majority  that  the  Magistrates  are  the  preliminary 
triers  of  those  bound  over.  They  do  not  bind  over 
merely   upon   a    charge,    but,    if    there   is    no    submis- 


718  JACKSON : 


Henley  v.  State. 


sion,  hear  the  evidence  and  bind  over  or  not,  as  they 
think  proper.  This  affords  the  chance  and  the  temp- 
tation for  oppression.  But  passing  this,  also,  with 
a  bare  notice,  and  coming  to  the  proposition  that 
they  have  ' '  no  voice ' '  in  the  trial  Court,  I  deny 
wholly  that  they  are  not  factors,  and  afSrm  that  they 
can — and  the  effect  of  this  law  is  to  induce  them  to 
do  so — make  themselves  most  important  factors  in 
conviction  in  a  large  proix)rtion  of  criminal  cases, 
because  they,  assembled  in  County  Court,  select  the 
men  who  compose  the  grand  juries,  which  find  all 
indictments  and  presentments,  and  the  traverse  juries, 
which  try  all  misdemeanors,  and  which,  as  a  rule, 
are  tendered,  along  with  others,  in  nearly  all  special 
venires  ordered,  from  which  the  felony  juries  are 
made   up. 

Having  disposed  of  these  two  points,  I  return  to 
a  specific  analysis  of  the  Act  for  more  particular 
application,  and  to  serve  as  a  basis  for  such  argu- 
ment as  I  wish  to  make  against  its  constitutionality — 
a  clear  understanding  of  it  being  necessary  to  proper 
appreciation  of  the  objections  on  that  ground.  It 
is  entitled  '*An  Act  to  regulate  and  restrict  the  pay- 
ment of  costs  and  fees  in  criminal  prosecutions,"  and 
has  three  sections.  Taking  them  up  in  inverse  order 
and  beginning  with  the  second — for  the  third  con- 
tains nothing  but  a  provision  that  the  Act  take  im- 
mediate effect — we  find  in  it  a  sweeping  and  general 
disallowance  of  fees,  costs,  and  mileage  to  all  wit- 
nesses  for   the   State,   in  all  cases,  and  without   regard 
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to  county  of  residence,  where  the  witnesses  reside 
within  five  miles  of  the  place  where  Attendance  is  re- 
quired. 

The  first  section  declares  that  no  fees  or  costs 
shall  be  allowed  against  the  State  or  any  county  in 
favor  of  anyone  (including  here,  of  course,  both  wit- 
nesses and  oflicers),  except  as  thereinafter  classified, 
and  in  the  classification  provides  for  payment  of  costs 
of  prosecution  in  all  cases  of  conviction,  saving  two 
exceptions — one  already  stated  in  the  analysis  of  Sec- 
tion 2,  denying  costs  to  witnesses  within  five  miles — 
and  the  other  where  defendant,  on  conviction,  has 
given  security  for  the  cost,  and  it  cannot  be  made 
out   of   him   and   his   sureties   on   execution. 

It  provides,  further,  for  payment  of  costs  in  eight 
felony  cases — homicide,  rape,  robbery,  burglary,  arson, 
embezzlement,  incest,  and  bigamy — where  the  prose- 
cution has  proceeded  to  a  verdict,  whatever  the  ver- 
dict may  be,  whether  of  conviction  or  acquittal,  and 
whether  there  was  or  not  a  judgment  pronounced 
upon  it  (this,  of  course,  subject  to  exception  of  Sec. 
2).  It  also  provides  for  payment  as  heretofore  of  the 
compensation  for  boarding  prisoners,  expenses  of 
'*  keeping  and  boarding  juries,"  compensation  of 
jurors,  costs  of  transcripts  in  cases  taken  by  appeal 
or  writ  of  error  to  the  Supreme  Court,  mileage  and 
legal  fees  for  removing  or  conveying  criminals  and 
prisoners  from  one  county  to  another,  or  from  one 
jail  to  another,  and  compensation  and  mileage  of 
witnesses   for    the    State    required    to    attend   as   such 
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outside  of  their  county,  where  they  reside  more  than 
five  miles  fronv  the  place  of  attendance,  and  for 
compensation  to  State  witnesses  when  confined  in  jail 
to   secure   their    attendance. 

Having  analyzed  this  Act,  and  stated  its  effect  in 
the  order  in  which  I  wish  to  consider  it,  I  return 
to  the  consideration  of  constitutional  objections  to  its 
validity.  Though  quoted  by  the  majority,  I  deem 
it  necessary  to  restate,  in  part,  in  connection  with 
the  views  1  desire  to  express,  the  constitutional  pro-* 
visions  assumed  to  be  violated.  The  Bill  of  Rights 
(Art  1.,  Sec.  21,  of  the  Constitution)  declares  *'that 
no  man's  particular  services  shall  he  demanded,  or 
pro[)erty  taken  or  applied  to  public  use,  without  the 
consent  of  his  representatives,  or  just  compensation 
being  made  therefor."  The  '*  consent  of  his  represent- 
atives" here  can  only  mean  the  consent  of  anyone 
authorized  to  represent  him  in  yielding  such  service 
or  property  to  any  demand  or  taking  which  may, 
by  law,  be  made.  It  cannot  mean,  I  think,  as  may 
possibly  be  implied  from  a  statement  in  this  con- 
nection in  the  majority  opinion  (though  nothing  was 
predicated  of  it),  the.  consent  of  his  * 'legislative " 
representatives,  because  the  section  is  itself  a  limi- 
tation on  legislative  power.  If  it  had  been  intended 
to  mean  unless  *  *  demanded  or  taken  by  the  Legisla- 
ture,"  it  would  have  been  useless  and  meaningless,  and, 
in  lieu  of  it,  the  provision  w-ould  have  been  **  shall 
not  be  demanded  or  taken  unless  the  Leorislature 
demands   and   takes   it."       But   it  is   useless   to   argue 
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this  proposition.  If  any  one  (question  has  been  set- 
tled, it  is  that  the  Legislature  cannot  demand  and 
take  particular  services  or  property  (of  any  kind)  for 
public  use,  without  consent  or  just  compensation,  and 
cannot  take  for  private  use  at  all.  ISee  cases  collected 
in  note  to  this  section  in  Shannon's  Code,  page  48. 
There  is  as  little  difficulty  in  determining  the  meaning 
of  the  conjunction  ^'or,"  u§ed  in  the  jArase  *' con- 
sent of  his  representatives  or  just  compensation  being 
made  therefor."  It  is  the  disjunctive,  to  indicate 
that  the  services  may  be  demanded  free  or  the  prop- 
erty taken  without  charge  if  the  person  to  be  affected 
by  it,  or  any  representative  authorized  to  act  for 
him,  consent,  but  that  if  he  does  not  consent,  or 
refuses  to  consent,  they  may  be  demanded  or  taken 
upon  just  compensation  being  made  therefor.  Prop- 
erly elaborated  and  changed  to  an  affirmative,  the 
section  would  read  :  ' '  The  State  may,  by  Act  of  the 
Legislature,  demand  for  public  use  the  particular 
service  of  any  person  free,  or  take  and  apply  his 
property  to  public  use,  without  compensation,  if  he, 
or  any  person  representing  him  authorized  to  do  so, 
consent,  and  it  may  so  demand  such  services,  and 
take  and  apply  his  property  to  public  use,  without 
consent  or  against  refusal  of  consent,  upon  payment 
of  just  compensation.  In  this  view  it  would  seem 
plain  that  the  services  involved  in  attending  Court, 
performing  duties  required,  •  and  giving  evidence, 
could  not  be  demanded  by  the  State  without  com- 
pensation,   or,   to    state    it    more    accurately,    denying 

14  P— 46 


722  JACKSON : 


Henley  v.  State. 


compensatioD  by  express  provision  of  law.  This  un- 
der  the   particular   service    clause. 

It  would  also  seem  equally  clear  that  in  addition 
to  this  objectionable  demand  of  time  and  service,  the 
money  which  the  oflScers  and  witnesses  must  pay  for 
fare,  if  transported  by  another,  for  pikeage  and  fer- 
riage, if  they  ride  or  walk,  and  for  expense  of 
boarding  themselves  during  the  service  demanded, 
which  is  their  property,  could  not  be  taken  and  ap- 
plied to  public  use  without  compensation.  We  need 
not  stop  here  to  consider  the  fact  that  time  and 
labor  are  property.  This  is  too  well  settled  for 
controversy.  But  if  they  were  not,  the  constitutional 
clause  quoted  includes  by  apt  words  (for  no  service 
can  be  performed  without  time),  and  protects  them 
equally  and  alike  against  taking  by  the  State  without 
compensation. 

It  would  appear,  therefore,  that  by  the  unqual- 
ified language  used  as  to  taking  property  for  public 
use,  and  by  the  natural  construction  of  the  phrase, 
*' particular  services,"  as  applied  to  the  services  which 
may  be  exacted  of  individuals,  that  both  are  pro- 
tected by  the  plain  terms  of  this  provision.  But,  it 
is  said,  there  is  something  in  the  meaning'  of  the 
word  **  particular,"  used  in  connection  with  ''serv- 
ices," whic  I  must  be  held  to  disentitle  these  citizens 
suing  in  this  case  to  this  protection,  because  the 
''services"  they  rendered  are  not  the  "particular" 
services  intended  to  be  protected;  that  the  services 
of   oflScers   and    witnesses,    "such    as    may   be  required 
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of  all  citizens  or  officials  by  general  or  valid  special 
laws,^'  are  **  ordinary, "  and  not  '*  particular,"  and 
may  be  taken  without  compensation.  This  is  illus- 
trated by  the  case  of  a  physician,  who,  it  is  said, 
may  be  conjpelled  to  testify  without  compensation, 
but  cannot  be  compelled  to  examine  into  the  matter 
inquired  about,  and  then  testify;  and,  indeed,  just 
such  a  case  in  Indiana  actually  arose,  and  was  so 
decided,  but,  in  my  judgment,  speaking  with  due 
respect  for  that  Court,  it  frittered  away  a  great 
constitutional  principle  over  a  controversy  about  noth- 
ing, for  the  Court  finally  held,  in  effect,  that  the 
clause  did  not  cover  services  which  might  be  de- 
manded under  the  police  or  sovereign  power  of  the 
State,  and  that  witnesses'  services  were  such  because 
they  were  *  *  such  as  any  individual  was  bound  to 
render   when   called    upon   for   the   public   welfare." 

If  their  theory  be  true,  their  conclusion  was  er- 
roneous, because,  under  that  power,  any  services 
may  be  demanded,  and  any  property  taken  or  de- 
stroyed,   without   compensation. 

As  justly  said  by  counsel  for  defendants,  ''Strange 
as  it  may  appear  to  some,  there  is  a  power  of  sov- 
ereignty not  limited  by,  and  superior  to,  any  written 
Constitution.  It  is  the  power  of  State  preservation. 
It,  so  far,  has  found  expression  only  in  the  asser- 
tion and  exercise  of  those  powers  known  as  war 
powers,  police  powers,  taxation,  and  eminent  domain." 
Randolph  on  Em.  Dom.,  Sees.  8,  9,  23,  24;  Pren- 
tice,   Police   Power,   Sec.    6;    Mills  on   Em.   Dom.   (2d 
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Ed.),  Sec.  9;  Miller  v.  Xortoyi^  152  Mass.,  64:0; 
Tiedeman  on  , Police  Power,  Sec.  42;  Markham  v. 
Brmon^  37  Ga.,  277.  These  are  the  great  reserved 
powers   of   the    State.       53    Am.    St.    Rep.,    564. 

Not  uncontrollable  or  despotic,  but  practically  con- 
trolled alone  by  the  wisdom  and  justice  of  the 
Judges,  ''subject  to  the  discretionary  coercion  of 
Courts"  (1st  Ventris,  ^^^^  to  the  judicial  determi- 
nation of  its  appropriate  limits.  Ptople  v.  Budd^ 
117  N.  Y.,  15.  Like  the  attempt  to  define  ''due 
process  of  law,"  it  comes  at  last  to  the  gradual 
process  of  judicial  inclusion  and  exclusion.  Davidson 
V.    New    Orleans,    96    U.    S.,    97-104. 

This  is  a  well-recognized  power,  and  nowhere 
more  fully  than  in  this  State  (14  Lea,  626),  but  it 
is  a  distinction  and  not  an  exception  to  the  consti- 
tutional inhibition  we  are  considering.  It  is  not  a 
question  of  what  services,  "particular"  or  otherwise, 
may  be  taken  under  these  sovereign  powers,  outside 
and  above  the  Constitution,  it  is  a  question  of  what 
the  purpose  of  the  taking  is.  So,  in  the  case  cited, 
{TheUnn  v.  Porter,  14  Lea,  626),  it  is  said:  "But  this 
inhibition  has  no  application  as  a  limitation  of  the 
exercise  of  those  police  powers  which  are  necessary 
to  the  safety  and  tranquillity  of  every  well-ordered 
community,  nor  of  that  general  power  over  private 
property,  which  is  necessary  for  the  orderly  existence 
of   all    governments. ' ' 

This  was  a  case  of  the  destruction  of  private 
property   without    compensation,    I>ecau6e    it    was    un- 
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healthy  and  a  nuisance,  and  the  State's  right  to  do 
it,  or  permit  it  to  be  done  by  a  municipality,  was 
upheld,  and  justified  upon  authority.  It  was  rested 
upon  the  principle  announced  by  Chief  Justice  Shaw, 
and  his  opinion  quoted  to  this  effect:  ^*  Every  holder 
of  property,  however  absolute  his  title,  holds  it  un- 
der the  implied  liability  that  his  use  of  it  shall  not 
be  injurious  to  others,  nor  to  the  rights  of  the 
community.  If  it  be  hurtful  he  is  restrained,  not 
because  the  public  makes  any  use  of  it,  or  takes 
any  benefit  or  profit  from  it,  but  because  his  own 
use   of   it   w^ould    be   a   noxious    use." 

It  cannot  be  doubted  that  in  such  a  case  physi- 
cians could  have  been  compelled  to  examine  and  fur- 
nish evidence  of  its  condition  for  the  public  good. 
So,  I  think,  it  clearly  appears  that  the  Indiana 
Court,  in  holding  that  such  services  could  not  be 
taken  because  ''particular"  or  ''extraordinary,"  mis- 
conceived and  misapplied  the  rule  relating  to  sover- 
eign power.  That  Court  assented  to  the  taking  of 
the  witness  service  ("ordinary  service")  under  the 
rule  suggested,  but  denied  its  application  to  the  very 
act  to  which,  as  to  all  others,  it  did  apply — to  the 
taking  of  extraordinary  or  special  service.  With  such 
a  misconception,  I  respectfully  insist  they  misapplied 
the  rule  in  the  leading  case  cited  by  the  majority — 
Israel  v.  /Slate,  8  Ind.,  467.  There  it  was  held 
directly;  but  in  holding  it,  the  Court  stated  the  rule 
regarding  sovereign  power,  and  justified  their  decis- 
ion  in   this   language:    "It   is   as   much   the   duty  and 
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interest  of  every  citizen  to  aid  in  prosecuting  a 
crime  as  it  is  to  aid  in  subduing  any  domestic  or 
foreign  enemy,  and  it  is  equally  the  interest  and 
duty  of  every  citizen  to  aid  in  furnishing  to  all, 
high  and  low,  rich  and  poor,  every  facility  for  a 
fair  and  impartial  trial  when  accused,  for  no  one  is 
exempt  from  liability  to  accusation  and  trial.  Those 
are  matters  of  general  interest  and  public  concern, 
are  vital,  indeed,  to  the  very  existence  of  free 
government,  and  render  the  services  of  witnesses  on 
such  occasions  matters  of  general  public  interest,  and 
not  <  particular, '  in  the  sense  of  the  Constitution." 
The  other  Indiana  cases  cited  followed  this  and  were 
based   upon   it. 

The  Oregon  Court,  in  the  case  cited  by  the  ma- 
jority {Daly  V.  Maltoiwma  County^  14  Ore.,  20),  in 
a  brief  opinion  simply  adopted  the  view  of  the  In- 
diana Court,  and  in  the  exact  lano^uaore  of  its  ex- 
pression,  thus  practically  making  but  one  judicial 
exposition  of  the  law  and  this,  demonstrably,  if  not 
confessedly,  upon  the  application  of  a  principle  wholly 
outside  of  the  constitutional  clause  under  consideration, 
and   not   at   all   dependent   upon   its   construction. 

These  precedents,  I  respectfully  insist,  therefore, 
go  for  nothing.  There  are  no  others.  The  ques- 
tion was  not  involved  in  the  Tennessee  case  cited 
(Xeely  v.  State^  4  Bax.,  174),  which  uses  somewhat 
the  same  language,  for  there  the  point  in  judgment 
was  whether  the  Legislature  could  pass  a  constitu- 
tional law  taxing  the  losing  party  with  jury  fees.     It 
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was  held  it  could  not.  What  was  said  outside  of 
this  was  pure  dictum;  was  not  matter  involved,  ar- 
gued, or  considered,  and  is  entitled  to  no  weight  as 
authoritv. 

The  other  Tennessee  cases  were  not  in  point. 
Wa8hin<;fton  v.  Ths  Mayor^  1  Swan,  180,  was  a  case 
involving  the  police  power  of  the  State,  and  cases 
in  3  Heis.  and  5  Bax.  were  9in  generis^  to  which 
no  law  in  particular  was  applied.  They  were  cases 
holding  that  a  lawyer  might  be  required  to  defend 
a  prisoner  or  act  as  guardian  ad  litem  for  a  minor 
without  compensation,  and  put  upon  the  ground  that 
* '  when  a  lawyer  receives  a  license  he  takes  it  bur- 
dened with  these  , honorary  obligations."  It  was  ex- 
pressly held  that  the  constitutional  clause  we  are 
considering  had  no  application,  and  it  was  not  pre- 
tended that  the  service  was  demanded  under  the  sov- 
ereign power.  It  seems  to  have  been  assumed  to  be 
an  obligation  of  honor  and  duty  resting  on  him  as 
an  oflScer  of  the  Court  to  obey  its  orders  to  defend 
the  helpless.  The  majority,  putting  it  this  way  say, 
**As  Sheriffs  and  Clerks  are  oflScers  of  the  Court, 
so  may  they  be  required  to  render  services,  and  so 
do  they  take  their  offices  (as  the  lawyer  takes  his 
license)  burdened  with  similar  conditions  and  require- 
ments." 

This  view  is  erroneous  in  several  respects.  First, 
they  are  not  required  by  this  law  to  render  similar 
services;  they  are  not  to  defend  a  few  of  the  help- 
less,   but    to    aid    in    the    prosecution    of    nearly    all 
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criminals  without  compeDsation.  It  cannot  l^e  doubted 
that  lawyers  could  not  be  required  to  perform  such 
services    without   compensation. 

Second,  they  are  not  officers  of  the  Court  in  the 
sense  that  lawyers  are.  They  do  sei've  before 
Courts,  it  is  true;  they  are  officers,  and,  in  a  sense, 
are  officers  of  the  Court,  but  they  are  constitution- 
ally  elected  officers  of  the  counties  in  which  they 
serve,  and  are  given  by  law  and  by  constitutional 
requirement,  fees  of  office,  for  when  the  election  of 
these  officers  was  provided  for  by  the  Constitution, 
without  fixing  salaries,  it  was  implied  that  they  were 
to  hold  them  substantially  as  they  had  always  been, 
and  to  render  service  in  them  with  their  general 
functions  and  the  material,  if  not  particular,  amounts 
of   compensation    unimpaired. 

Legislative  Acts  are  void  which  attempt  to  take 
from  constitutional  officers  the  functions  or  the  sub- 
stantial emoluments  of  office.  Stat/^,  ex  rel,^  v.  Brun^it^ 
26  Wis.,  412  (7  Am.  Rep.,  81);  King  v.  ITunter,  65 
N.  C,  603  (6  Am.  Rep.,  754);  Popa  v.  Phlfer,  3 
Ileis.,  682;  ^Yarner  v.  Thti  People,  3  Denio,  272  (43 
Am.    D^i^.y    740). 

I  regret  that  the  length  to  which  this  opinion 
must  be  extended  forbids  quotation  of  these  cases. 
They  should  be  read  in  connection  with  it,  to  appre- 
ciate the  full  force  and  merit  of  the  proj)osition  they 
are   cited   to   sustain. 

Compensation  to  these  officers  was  always  a  matter 
of    legal    provision   and  of   right.       The  lawyer's  com- 
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pensation  was  never  a  matter  of  legal  provision,  and 
only  in  later  years  a  matter  of  right.  He  once  took 
his  license  burdened  with  the  *' honorary  obligation" 
of  rendering  all  service  free.  It  is  no  great  depriva- 
tion that  his  present  right  and  custom  to  charge  for 
his  services  should  remain  vet  burdened  bv  the  obli- 
gation  to  serve  the  helpless  free  when  ordered  to  do 
so  by  the  Courts.  But  if  the  case  was  authority 
for  depriving  Clerks  and  Sheriffs  of  their  fees,  and 
taking  their  services  without  compensation,  it  avails 
nothing  as  an  authority  in  this  case.  If  the  decision 
needs  the  support  of  thig  authority  it  must  fall,  be- 
cause, confessedly,  Justices  of  the  Peace  and  wit- 
nesses are  not  officers  of  the  Court,  and  the  principle 
could  not  sustain  the  law  construed,  because  that  law 
deprives  these  also  of  compensation.  Nor  do  the 
cases  holding  that  citizens  may  be  compelled  to  serve 
in  the  militia  or  work  on  public  roads  without  com- 
pensation help  the  decision.  The  right  to  the  first 
service  without  compensation  is  clearly  a  right  of 
sovereignty  under  the  war  power.  If  the  citizen 
can  be  compelled  by  the  State  to  serve  in  war, 
he  may  be  required  to  prepare  for  such  service 
in  peace,  and  the  right  to  the  second  was  prob- 
ably asserted  on  the  same  principle.  When  first 
this  service  was  required  the  country  \vas  a  wil- 
derness, and  its  inhabitants,  without  roads,  were  be- 
set by  foes,  native  and  foreign.  The  object  of 
opening  and  guarding  a  great  highway  through  this 
territory  (now  State),   from  Clinch  Mountain   to   Nash- 
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ville,  was  made  the  subject  of  legislation  by  North 
Carolina  in  1786,  and  a  battalion  organized  for  this 
purpose  among  others.  Acts  North  Carolina,  1786, 
Ch.  1,  §15.*  In  this  and  like  manner  originated  the 
work  of  building,  guarding,  and  working  roads  when 
the  country  was  new.  It  was  freely  accepted  as 
proper  then.  The  system,  with  modifications,  con- 
tinued and  became  an  unquestioned  one.  The  emer- 
gent, sovereign  necessity  long  since  ceased,  but  the 
system  was  established  and  continues  without  objec- 
tion.  The  necessity  having  passed,  it  is  no  longer 
justifiable,  perhaps,  but  it  is  recognized  and  continued. 
Properly,  now,  it  is  supported  by  no  well-recognized 
principle.  It  is  certainly  not  to  be  extended  or  used 
as  a  precedent  for  innovations  upon  the  Constitution, 
or  infractions  of  settled  limitations  on  legislative 
power. 

After  all,  the  validity  of  the  law  involved  in  the 
case  before  us  must  depend  on  whether  the  services 
demanded  are  such  as  may  be  demanded  under  any 
sovereign  power  suggested,  or  whether  they  are  serv- 
ices which  cannot  be  demanded  for  public  use  under 
the  Constitution.  The  majority  treats  the  word  par- 
ticular as  <' peculiar,"  or  '*  extraordinary."  I  have 
shown,  I  think,  that  its  construction  is  wholly  im- 
material, but  I  most  earnestly  insist  that  this  con- 
struction of  this  word  as  employed  in  the  Constitu- 
tion   is    erroneous.       Its    primary   meaning    in    single 

*It  is  worth  noting  that  Dhis  statute  was  entitled  "An  Act  for  the  protection  of 
Davidson  County,"  and  that  Maj.  Nathaniel  Evans,  great  grandfather  of  the  author 
of  this  opinion,  on  the  mother's  side,  vias  commander  of  this  tMttalion  by  virtue  of 
an  election  to  that  position  by  the  General  Assembly  of  North  Carolina.— Rspobtxb 
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words,  as  defined  by  Mr.  Webster,  is  '^separate," 
* '  sole, "  '  *  single, "  *  *  individual, "  ' '  specific. "  Its 
secondary  signification  of  '*  peculiar,"  adopted  by  the 
majority,  is  not  '*  peculiar"  in  the  sense  of  '*  extra- 
ordinary," implied  by  them  as  illustrated  by  reference 
to  ordinary  and  extraordinary  services  of  physician. 
Mr.  Webster  does,  indeed,  give  this  as  one  of  the 
secondary  meanings,  but  in  this  connection:  *'Of  or 
pertaining  to  a  single  person,  class,  or  thing;  belong- 
ing to  one  only;  not  general,  not  common;  hence 
personal,  peculiar,  singular.  <  Thine  own  particular 
wrongs.'  " 

In  this  sense  '*  peculiar"  is  made  to  mean  *' one's 
own,"  and  this,  too,  is  the  primary  meaning  of 
*^ peculiar,"  as  he  elsewhere  defines  this  word.  But 
why  shall  we  look  for  secondary  meanings  at  all,  and 
why  is  it  necessary  to  give  such  secondary  meaning 
another  not  allowable  in  its  own  primary  definition, 
to  destroy  the  application  of  this  beneficent  constitu- 
tional provision?  It  must  mean,  and  in  my  opinion 
it  can  mean  nothing,  in  the  place  employed,  but  in- 
dividual, specific,  and  separate  service,  in  contradis- 
tinction to  that  general  service  which  might  be  re- 
quired of  all  citizens  under  the  sovereign  power — 
say,  in  case  of  insurrection  or  invasion.  The  limit 
must  be  placed,  the  line  of  distinction  drawn,  some- 
where. If  not  here,  where  can  it  be?  If  the  view 
of  the  majority  be  correct — that  it  means  any  service 
to  the  State  ip  the  way  of  witnesses,  jurors,  etc. — 
then   it   extends   to   all    service   the   State   requires,   in- 
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cludino:  the  hitjhest  as  well  as  subordinate  official 
service,  and  every  citizen  may  be  required  to  serve 
the  State  in  every  capacity  without  compensation, 
and  not  only  to  serve  the  State,  but  to  bear  his 
own   expenses   while   doing   so. 

The  fundamental  error  in  the  majority  opinion  is 
in  classifying  the  service  of  officials  and  witnesses  as 
'*  sovereign"  instead  of  ''government  service,"  as 
service  required  in  emergent  conditions  of  the  gov- 
ernment's life,  and,  therefore,  belonging  to  the  sov- 
ereign, instead  of  service  performed  in  the  usual 
administration  of  public  affairs,  and  therefore  to  be 
performed  only  under  the  Constitution,  and  only  to 
be  required  under  the  Constitution  and  upon  its 
terms,  and  not  under  the  reserved  powers.  If  this 
be  not  true,  what  is  the  meaning  of  the  phrase 
"applied  to  public  use,"  in  the  provision  declaring 
that  "particular  services  shall  not  be  demanded,  or 
property  taken,  or  *  applied  to  public  use,'"  with- 
out compensation?  It  was  not  to  guard  against  its 
application  to  private  use.  It  cannot  be  taken  for 
private  use  at  all.  It  was  to  provide  against  its 
taking  for  public  use,  and  it  does  so  in^  the  most 
express  terms  possible.  To  give  the  phrase  any 
meaning,  it  miist  be  held  to  prevent  the  application 
of  individual  services  or  property  to  the  ordinary 
service  of  the  government,  and  such,  unquestionably, 
is  its  prosecution  of  criminals — its  administration  of 
law.  These,  indeed,  are  the  ordinary  purposes  for 
which    government    is    organized.       They    are    public, 
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important,  necessary  purposes  it  is  true,  but,  at  last, 
they  are  but  the  usual  and  ordinary  purposes  of 
government.  They  are  not  emergent,  they  are  not 
alike,  they  do  not  belong  to  the  class  relating  to 
war,  famine,  pestilence,  and  other  extraordinary  con- 
ditions, when  the  necessity  of  the  government,  like 
it  is  said  of  necessity  in  the  abstract,  '*  knows  no 
law." 

It  is  true  it  is  a  public  purpose  to  convict  a 
criuiinal,  but  it  is  equally  true  that  it  is  a  public 
purpose  to  keep  a  criminal  in  confinement  as  a  punish- 
ment for  crime,  and  to  protect  the  community.  If 
the  services  of  the  citizen  can  be  taken  to  convict, 
they  may  Ije  taken  to  guard  and  keep  the  prisoner; 
and,  indeed,  they  may  be  taken  for  all  public  pur- 
poses, and  the  constitutional  provision  made  a  mock- 
ery. The  only  rule  that  can  save  it  is  that  which 
holds  it  applicable  to  all  usual  ordinary  government 
service,  and  inapplicable  when  those  extraordinary 
emergencies  arise  which  call  for  the  resistless  power 
of  sovereignty  over  and  above  any  law;  when,  as  in 
case  of  troubles  like  that  of  war,   all  laws  are  silent. 

But,  again,  if  there  was  any  controversy  as  to  the 
*^ services"  which  can  be  taken  because  of  the  use  of 
the  (jualifying  word,  there  can  be  none  as  to  the 
*' property."  The  language  of  the  Constitution  in 
reference  to  it  is  not  <  ^  particular "  property,  but 
*' property;"  any  property  in  reference  to  the  tak- 
ing of  which  this  inhibition  speaks.  So  the  cases 
on   the   construction   of   the   woi*d    *«  particular "   could 
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not  support  the  opinion,  because  this  law  takes  not 
only  the  services,  but  the  money  of  officers  and 
witnesses  required  to  pay  their  traveling  and  board- 
ing expenses  while  attending  Court  and  rendering  the 
services  taken,  whether  they  be  ^'particular,"  in  the 
sense  used  in  the  majority  opinion,  or  not.  If  the 
Act,  therefore,  was  not  invalid  because  of  taking  the 
services,  it  would  be  on  account  of  taking  the  prop- 
erty, for,  to  be  valid  at  all,  it  must  be  valid 
against   both   inhibitions. 

So  far,  I  have  been  considering  this  constitutional 
provision  in  disconnection  from  all  others,  but  if 
both  propositions  maintained  here  are  erroneous,  and 
such  services  and  property  as  is  involved  in  this 
case  might  be  taken  by  a  proper  law  under  this 
clause  of  the  Constitution  or  despite  its  prohibition 
if  it  stood  alone,  then  I  insist  that  they  could  not 
be  taken  by  this  Act,  because  the  taking  and  appli- 
cation thereof  on  its  terms  violate  other  provisions 
of  the  Constitution  preserving  and  guaranteeing  to  a 
defendant  the  right  of  inviolate  trial  by  an  impar- 
tial  jury. 

In  other  words,  if  the  State  can  demand  and  take 
such  services  and  property  as  it  has  done  here  ab- 
solutely and  without  compensation,  and  apply  them 
to  the  public  use,  without  more — as,  for  illustration^ 
if  it  can  require  all  officers  and  witnesses  to  serve 
the  State  in  such  capacities  and  pay  their  own  ex- 
I^enses  without  compensation  in  any  or  all  cases — it 
cannot  do   it   on   the   terms   of  this   law,    which    offers 
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a  compensation  for  such  services  and  property  only 
to  accomplish,  and  when  it  accomplishes,  a  convic- 
tion, and  thus  incumber  and  embarrass  the  right  of 
trial  by  jury  with  conditions  which,  in  their  prac- 
tical operation,  impair  or  violate  that  right  or  ob- 
struct  its   free   and   full   enjoyment. 

This  Court,  construing  another  constitutional  pro- 
vision involved  in  this  case,  and  to  be  considered 
further  on,  said:  "Another  essential  to  the  validity 
of  a  legislative  Act — of  classification — whether  it  be 
made  under  Art.  XI.,  Sec.  8,  or  under  Art.  I.,  Sec. 
8,  is  that  it  must  not  violate  any  other  provision  of 
the  Constitution,  whether  such  provision  be  expressed 
or  implied."  Stratton  v.  Morrisy  5  Pickle,  535. 
That  is,  that  though  an  Act  might  be  valid,  per 
se,  if  authorized  by  one  provision,  it  would  not  be 
valid,  though  so  authorized,  if  not  framed  to  be  un- 
objectionable  under   every   other. 

The  only  answer  to  all  this  which  we  find  in 
the  view  of  the  majority,  is  that  there  is  no  pro- 
vision in  the  Constitution  for  impartial  oflScers  and 
impartial  witnesses.  Granted,  but  this  is  not  the 
question  for  determination.  It  is  freely  conceded 
that  there  may  always  exist  partiality  in  both,  as  a 
natural  human  sentiment,  but  what  I  am  combat- 
ino:  is  the  constitutional  right  of  the  Leorislature  to 
make  them  so  by  terms  of  law;  to  provide  for  it, 
in  the  face  of  the  constitutional  provision  for  an 
impartial  trial.  Heretofore,  when  any  special  reason 
for  partiality  appeared   in  an  officer,   it  was   held  that 
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the  constitutional  provisions  followed  in  legislative 
Acts  were  ample  to  exclude-  him  from  acting,  and 
in  the  Clapp  case  it  was  held,  where  the  Sheriff  was 
interested  in  the  result,  as  an  accident,  the  defend- 
ant's right  to  a  fair  and  impartial  trial  was  violated, 
and  there  was,  in  the  meaning  and  spirit  of  these 
provisions  of  the  Constitution,  abundant  power  to  de- 
clare it  and  protect  the  defendant.  Now,  w-hen  made 
interested  and  partial  by  terms  of  lavv,  we  hold 
that  defendant  is  not  entitled  to  protection.  The 
same  argument  applies  in  respect  to  witnesses.  I 
am  not  contending  that  the  Constitution  or  any  former 
laws  made  impartial  w  itnesses.  The  law  never  did 
create  or  require  impartial  witnesses.  But  what  I  am 
contending  is  that  the  Constitution  does  not  permit, 
in  fairness  and  justice  to  the  citizen,  that  the  Leg- 
islature shall  make  them  partial,  by  terms  of  law, 
by  ]»idding  for  the  service  of  conviction.  This  point 
has  been  expressly  decided.  In  the  case  already  re- 
ferred to,  in  which  it  was  said,  but  not  decided, 
that  a  juror  could  be  compelled  to  serve  without 
compensation,  it  was  directly  held  that  this  could  not 
be  done  upon  conditions  which  impaired  the  right  to 
such    a   trial. 

I  quote  from  that  case:  "The  Bill-  of  Rights 
(Art.  I.  of  the  Constitution)  guarantees  to  all  citi- 
zens the  right  of  trial  by  jury  unimpaired  and 
without  violation.  This  manifestly  means  that  the 
riffht  shall  never  be  embarrassed  or  incumbered  with 
conditions    which,    in    their    practical    operation,     may 
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impair    or    violate    the    free    and    full    enjoyment    of 
the    right."     Neeley   v.    State ^    4    Bax.,    184. 

This  was  on  the  point  in  judgment,  and  the  only 
one  for  which  the  case  is  authority.  Railroad  Co. 
V.     County    Courts    1    Sneed,    639,    695. 

The  guaranty  to  the  citizen  that  the  right  of 
jury  trial  shall  remain  inviolate  and  that  he  has  the 
right  to  be  heard  in  his  case  by  himself  and  coun- 
sel  before  an  impartial  jury,  would  .be  a  hollow 
mockery,  if  it  did  not  by  unavoidable  implication 
express  that  he  was  guaranteed  such  a  hearing  and 
such  an  inviolate  trial  by  such  a  jury  as  was  itself, 
in  its  formation,  in  all  the  elements  and  in  all  the 
conditions  of  its  relation  to  results,  fair  and  impar- 
tial, and  so  1  deny  that  the  expression  in  the  Clapp 
case  (which  is  but  a  reiteration  of  similar  expres- 
sions scattered  through  all  preceding  opinions),  that 
a  fair  and  impartial  trial  is  guaranteed  to  a  defend- 
ant under  the  Constitution  and  laws  (meaning  laws 
whose  enactment  was  compelled  by  its  provisions), 
is  a  misuse  of  terms  or  expresses  more  strongly 
than  the  Constitution  itself  does  this  precise  propo- 
sition. 

It  is  but  the  formulation  in  other  words  of  ex- 
actly the  same  meaning,  of  that  guaranty  of  a  fair 
and  impartial  trial  which  the  Constitution  makes, 
and  I  most  earnestly  dissent  from  any  interpretation 
or  construction  which  denies,  for  any  purpose  of 
argument  or  decision,  that  our  Constitution  does  not 
expressly,   and    without    the    aid    of    any    ''law"     or 
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**laws,"  secure  such  primal  and  inestimable  right  of 
freemen  in  their  litigations  with  the  State  or  be- 
tween  each   other. 

The  right  of  a  fair  and  impartial  trial,  said  this 
Court  in  the  Neely  case  already  quoted,  is  one  which 
can  '*  never  be  embarrassed  or  incumbered  with  con- 
ditions which  in  their  practical  operation  may  impair 
or  violate  the  free  and  full  enjoyment  of  it.''  In 
that  case  (and  I  am  pleased  to  select  it  because  it 
is  the  principal  Tennessee  case  on  which  the  majority 
relies),  it  was  held  that  the  taxation  of  jury  costs 
against  the  losing  party  violated  the  citizen's  right 
to   a   fair   and   impartial   trial. 

What  have  we  here,  under  terms  of  the  law  we 
are  considering?  The  State  arranges  the  machinery 
for  the  trial  of  a  defendant.  It  gets  in  readiness 
to  secure  him  that  fair  and  impartial  trial,  how  ? 
First,  by  directing  the  Sheriff  (who  has  arrested  de- 
fendant and  lodged  him  in  prison  or  taken  his  bond 
for  appearance,  summoned  the  witnesses,  and  thus 
accumulated  costs  in  this  officer's  favor)  to  summon 
this  (to  be)  impartial  jury.  Second,  by  devolving 
upon  the  Clerk  (who  has  issued  the  warrant  and 
the  subp(jenas  and  entered  essential  orders  relating  to 
the  case,  wherel)y  costs  have  accumulated  in  his  favor) 
the  duty  of  making  provision  for  drawing  this  im- 
partial jury,  and  making  all  the  entries  in  respect 
thereto  down  to  final  judgment.  Third,  by  turning 
this  jury  over  to  an  officer,  to  be  attended  from  day 
to   day    until    verdict,    who    may   also    have    costs    de- 
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pendent  upon  the  result  of  the  trial.  Fourth,  by 
bringing  all  State  witnesses  before  the  Court  from 
every  quarter  of  the  county  in  which  the  trial  is 
had,  and  five  miles  beyond,  to  give  evidence,  and 
then,  '*by  terms  of  law,"  assuring  them  all  that  for 
their  services  in  the  case,  in  conviction,  they  shall 
be  specially  compensated.  If  they  convict,  they  shall 
be  paid;  if  they  acquit,  they  shall  not  only  not  be 
paid,  but  shall  be  denied  expenses!  Thus,  by  a 
State  reward,  is  leagued  against  a  defendant  the  men 
who  summon  and  guard  his  jury,  who  provide  for 
its  drawing,  and  keep  the  record  of  his  trial,  and 
who  give  evidence  against  him,  and  whose  combined 
fees  and  expenses  in  particular  cases  may,  and  often 
do,  amount  to  hundreds  and  sometimes  thousands  of 
dollars.  The  State  says:  **I  summon  you  to  trial; 
I  invite  you  to  a  fair  and  impartial  trial.  Behold 
the  Sheriff  who  arrested  and  committed  you,  who 
summoned  the  witnesses  and  the  panel  from  which 
you  are  to  select  your  triers,  the  final  judges  on 
whose  decision  hangs  your  liberty  or  life — the  Clerk 
and  the  officers  of  Court  and  the  witnesses!  I  have 
promised  them  all  payment  only  on  condition  that 
they  convict  you.  Take  your  seat.  If  you  think 
against  the  facts  of  the  case,  against  the  usual  human 
bias  in  disfavor  of  a  man  or  woman  charged  with  a 
criminal  offense,  in  the  distress  ofttimes  of  poverty 
and  friendlessness,  ^the  embarrassment  and  odium  of 
imprisonment,  you  can  defeat  this  combination  of 
selfish    interest    and    law-created    league    against    you, 
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proceed  to  do  it,  and  attest  with  constitutional  pever- 
ence  that,  considering  your  desperate  chances,  you 
have  had  a  fair  trial — as  fair,  at  least,  as  that  of 
running   the   gantlet." 

In  this  connection  I  note  that  the  majority  lays 
special  stress  in  favor  of  the  fairness  of  the  trial 
under  the  present  law,  because  the  Sheriff's  fee  for 
summoning  the  special  panel  is  not  taxed  to  the 
defendant,  but  is  paid  out  of  the  * 'treasury."  It 
is  true,  that  under  the  Act  of  1882,  such  cost  is 
taxed  to  the  county.  Whether  under  the  general 
provisions  of  the  Act  under  consideration,  providing 
that  in  the  majority  of  criminal  cases  no  costs  shall 
be  taxed  to  the  State  or  county,  and  onl}'^  as  a  re- 
sult of  verdict  of  conviction  in  others,  this  law  of 
1882  is  repealed,  it  is  not  necessary  to  determine 
here.  Let  it  be  granted  that  it  is  not  affected  b}'^ 
the  Act  we  are  construing,  and  that  this  part  of 
the  Sheriff's  cost  is  not  dependent  upon  the  result 
of  the  prosecution;  this  is  the  smallest  item  in  his 
account  in  such  crises.  The  Act  of  1882  gives  only 
five  cents  for  the  summoning  of  each  juror  ordered 
in  special  venire,  while  for  all  other  services  in  the 
case  a  much  larger  charge  is  provided  for,  and, 
expressly,  the  compensation  for  these  services  is  so 
dependent.  If  the  law  would  be  objectionable  with 
that  in  it,  as  seems  to  be  implied  from  the  refer- 
ence to  it  in  the  majority  opinion,  it  is  impossible 
to  see  why  it  is  not  so  with  the  more  largely  com- 
pensated  service   in   the   case   so   dependent. 
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The  same  siicrgestion  is  ,  made  as  to  the  officer 
attending  the  jury.  The  majority  assumes  this  is 
paid  as  heretofore  because  the  expenses  of  ''keeping 
and  boarding"  juries  is  provided  for  in  the  Act. 
I  think  it  clear  that  this  expression  has  reference 
onl}^  to  payment  of  jury  expenses  proper — that  is, 
if  they  are  but  supplied  with  food,  their  1)oarding 
expenses  are  paid;  if  they  are  "kept"  and  fur- 
nished lodging,  this  expense  of  '*  keeping,"  too,  is 
paid,  and  hence  the  entire  expense  of  '*  keeping  and 
boarding"    is   provided   for. 

This  is  demonstrated  bv  an  examination  of  former 
statutes  on  subject  of  jury  board.  The  first  used 
the  term  "boarding  and  finding."  Code,  §4:032. 
In  the^  others  the  word  "keeping"  is  used  as  the 
term  for  "boarding."  Code  (M.  &  V.),  §6454. 
This  was  the  Act  of  1859-60,  Ch.  6,  Sec.  2,  p.  4, 
and  was  amended  by  an  Act  ^yhich,  in  its  caption, 
used  onlv  the  term  "boardinof,"  and  in  the  bodv, 
as  expressing  it,  the  word  "keeping."  In  succeed- 
ing section  the  bill  of  person  authorized  to  receive 
it,  was  to  be  for  "boarding."  Code  (S.),  §§7607, 
7608.       Acts    Ex.    Ses.,    1885,    p.    76. 

The  officer  attending  them  never  was  paid  under 
any  fee  bill  head  of  "keeping"  a  jury,  which  he 
in  no  sense  does,  unless  he  should  happen  to  l)e  an 
innkeeper  or  temporarily  act  as  such.  His  compen- 
sation has  been  paid  heretofore  for  attending  and 
waiting  on  the  jury  under  the  fee  bill  in  favor  of 
oflScers    for    "attendance    on    Court"    (Code,     §4564, 
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Siibsec.  26;  Shannon,  §6402,  Subsec.  25),  and  *'for 
attending  on  grand  jury  and  waiting  on  Court.-' 
Code,  §§4571,  4572,  Subsec.  9  (Shannon,  §§6409, 
6410,    Subsec.    8). 

It  is  under  these  sections  the  compensation  is  pro- 
vided for,  and  it  is  these  and  these  only  which  fix 
the  amount.  There  is  no  distinct  fee  for  waiting 
on  a  ''trial  jury"  in  these  terras,  but  such  fee  has 
been  paid,  by  accepted  construction,  because,  in  such 
service,  the  officer  is,  in  a  proper  sense,  in  "at- 
tendance on"  and  ''waiting  on  Court.''  These  are 
the  only  statutes  governing  this  matter.  The  item 
of  cost  is  in  the  regular  fee  bill.  No  reason  is 
perceived  why  this  fee,  paid  heretofore  by  the  pub- 
lic, is  not  now  eliminated  by  the  general  implied 
repeal  of  this  statute,  under  which  all  charges,  ex- 
cept  those   provided   for   in  the  Act,  are  swept  away. 

But,  again,  it  is  to  be  observed  that  the  officer 
may  be  the  Sheriff  himself,  or  a  deputy  who  has 
other  costs  in  the  case,  or  a  Constable  who  may 
have  earned  preliminary  costs  in  it  before  a  Justice, 
and  whether  this  special  cost  of  attending  the  jury 
be  dependent  upon  the  result  or  not,  he  may  be 
otherwise  more  interested  in  other  costs.  So  that  to 
save  this  point  is  not  to  help  the  opinion.  If  it 
needed  to  be  saved,  the  remaining  costs  leaves  a  re- 
maining interest  which  would  vitiate  equally  without 
this  as  with  it.  Here,  however,  w^e  are  told  that 
if  any  such  officer  be  interested  he  may  be  objected 
to,    as    was    done    in    the    case    of     C/app    v.    State. 
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This  will  not  answer  to  help  the  law,  for  it  must 
l>e  remembered  that  the  Sheriff's  interest  in  that 
case  was  held  to  be  a  special  one  of  fact,  which 
the  law  would  not  tolerate  in  an  oflScer  who  might 
influence  a  jury.  Under  the  construction  given  to 
the  Act  here  involved,  it  is  held  that  the  interest  it 
vests  in  oflScers  to  fees  upon  conviction  will  not 
affect  them,  or  be  objectionable  by  defendant,  and 
this  holding  is  a  necessity  to  sustain  the  law,  be- 
cause these  officers  are  interested  in  all  cases,  and 
if,  upon  defendant's  objection,  they  could  be  disal- 
lowed to  serve  in  the  cases,  their  whole  service  would 
be  rejected.  The  very  Act,  therefore,  which  is  up- 
held because  the  service  can  be  unobjectionably  per- 
formed, would  be  made  to  mean  that  they  were 
objectionable,  and  should  not  be  performed  if  ob- 
jected to.  I  cannot,  therefore,  understand  what 
meaning,  under  this  law,  is  to  be  given  to  the  sug- 
gestion in  the  opinion  ^'that  if  any  officer  is  dis- 
qualified by  interest,  his  place  may  be  supplied,  as 
was  indicated  in  the  Clapp  case."  It  cannot  mean 
that  the  allowance  of  cost,  in  case  of  conviction, 
shall  disqualify  the  officer,  for  the  whole  opinion  is 
devoted  to  combatino:  the  idea  that  there  is  anv- 
thing  wrong  or  illegal  in  this.  As  applied,  there- 
fore, in  connection  with  the  suggestion  of  the  ma- 
jority, that  **it  will  thus  be  seen  that  the  Act  jeal- 
ously guards  the  prisoner's  right  to  a  fair  and  im- 
partial jury,"  I  must  confess  my  inability  to  see 
how   any   exception,    on   the   grounds   implied,    can   be 
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made,  or,  if  made,  how  it  could  be  sustained  with- 
out  abrogation   of   the    law. 

I  therefore  most  earnestly  deny  that  it  can  thus, 
or  otherwise,  ''be  seen  that  the  Act  jealously  guards 
the   prisoner's   right   to   a   fair   and   impartial   jury.'' 

The  various  cost  statutes  to  which  the  majority 
refers,  which  are  supposed  to  help  in  establishing 
the  validity  of  this  law,  I  need  not  discuss.  It  is 
sufficient  to  say  that  no  other  statute,  valid  or  in- 
valid, just  or  unjust  to  the  citizen,  can  afford  any 
aid  to  this  Act  on  the  constitutional  questions  in- 
volved. Nor  need  I  discuss  the  State's  abstract 
riojht  to  disallow  taxation  of  costs  against  itself  or 
its  counties — its  various  divisions  of  sovereignty — 
where  that  powder  is  exercised,  or  its  right  of  denial 
of   suit   to   its    wronged   citizens. 

It  can  be  readily  admitted  that  the  last  three 
propositions,  in  the  abstract,  are  true,  and  then  as 
readily  proved  that  it  cannot  do  so,  if,  in  the  same 
Act  or  ])y  pre-existing  Act,  it  provides  for  de- 
manding the  particular  services  or  taking  the  prop- 
erty of  the  citizen  for  public  use  without  compensa- 
tion, if  that  compensation  depends  upon  taxation  of 
costs,  or  right  of  suit  against  the  State,  in  which 
event,  the  refusal  to  allow  such  taxation  and  the 
denial  of  suit  would  ])e  admitted  by  the  Courts,  but 
the  right  to  demand  the  service  or  take  the  prop- 
erty would  be  denied — as,  for  instance,  if  the  State 
should  be  without  a  capitol,  and  provide  by  law  for 
suit    of    condemnation    to    take    from    an   owner    such 
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property  as  it  preferred  for  that  purpose,  without 
providing  for  payment,  and,  in  the  same  Act  or  by 
pre-existing  Act,  declare  that,  in  such  suit,  no  cost 
should  be  taxed  to  the  State,  and  no  suit  (or  rem- 
edy) given  to  the  owner  for  obtaining  compensation, 
the  right  not  to  be  taxed  with  cost  without  its  con- 
sent would  be  conceded,  the  right  to  deny  its  lia- 
bility to  suit  would  be  confessed,  but  the  right  to 
take  property  and  force  the  owner  to  incur  costs  in 
such  suit  would  be  denied,  because  of  the  constitu- 
tional   provision '  we   have   been   considering. 

But  these  propositions,  I  think,  are  not  relevant. 
I  am  presenting  specific  objections  to  the  validity  of 
this  law.  It  is  no  more  valid  if  other  statutes  are 
invalid,  than  invalid  if  they  are  valid,  Piach  must 
stand  on  its  constitutional  merit.  Some  of  them, 
perhaps,  have  as  little  as  this,  but  want  of  time 
and  space  to  me,  even  more  than  irrelevancy  in 
them,  forbid  extending  this  opinion  for  their  analy- 
sis  and   discussion. 

I  wish  to  present  one  more  constitutional  objec- 
tion to  this  Act,  and  that  is  that  it  is  class  legis- 
lation,   arbitrarily   capricious,   and   therefore    void. 

Art.  I.,  Sec.  8,  of  the  Constitution  declares  that 
*'no  man  shall  be  taken  or  imprisoned,  or  disseized 
of  his  freehold,  liberties,  or  privileges,  or  outlawed  or 
exiled,  or  in  any  manner  destroyed  or  de[)rived  of 
his  life,  lil)erty,  or  pro{)erty,  buf  by  the  judgment 
of  his  {)eers  or  the  law  of  the  land."'  Under  this 
provision,    it  has    been  held  that   an   Act   is  not   '^the 
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law  of  the  land^'  when  the  classification  upon  which 
it  is  based  is  unnatural,  arbitrary,  and  capricious. 
Stratton   v.    Morris^    5    Pickle,    5-1:1. 

''Whether  a  statute  be  public  or  private,  general 
or  special,  in  form,  if  it  attempts  to  create  distinc- 
tions and  classifications  between  the  citizens  of  this 
State,  the  basis  of  such  classifications  must  be  nat- 
ural and  not  arbitrary.  If  the  classification  under 
this  section  is  made  for  the  purpose  of  subjecting  a 
class  to  the  burden  of  some  special  disability,  duty, 
or  obligation,  there  must  be  some  good  and  valid 
reason  why  that  particular  class  should  alone  be 
subject   to   the    burden."     Ih, 

Distinctions  in  these  respects  must  not  only  be 
natural  and  not  arbitrary,  but  must  rest  upon  some 
reason  upon  which  they  can  be  defended — some  sound 
legal  reason.  Cooley's  Const.  Limitations,  p.  390; 
Dagger   v.    Insurance    Co,,'\l    Pickle,    258. 

Elsewhere  I  have  shown  that  the  general  object  of 
the  bill  was  to  take  the  principal  expense  and  burden 
of  criminal  prosecution  oflf  of  the  whole  body  of  the 
State  and  devolve  it  upon  a  few,  and  in  this  sense 
the  law,  in  its  general  scope  and  purpose,  is  obnoxious 
to  this  provision  of  the  Constitution.  But,  analyz- 
ing it  more  particularly,  its  special  classifications  are 
unnatural,  arbitrarily  capricious,  and,  in  my  judgment, 
absolutely  indefensible.  I  quote  here  the  admirable 
analysis    of   defendant's   counsel  on   this   point: 

''When  the  Act  passed,  February  3,  1897,  the  law 
was,    and   long    had    been,    that    the  witnesses    for    the 


■ 


APRIL  TERM,  1897.  747 

■  ^— ^— »  ■■  ■!»■!  ■>■■!  ^     m  ■■  .1  P.I  ■■».  ■I^fc».  ■  IWII  .MM  ■■■■.■  ■■■■    .1 

Henley  v.  State. 

State   should   be   paid    in   all   cases,    regardless   of    the 
disposition   which    might    be   made   of   them. 

''Such  being  the  law,  this  Act,  discriminating 
among  persons  who  belong  to  the  class  called  witnesses, 
as  follows,  was  passed:  First,  the  witnesses  in  eight 
named  kinds  of  felonies  are  paid  when  the  case  pro- 
ceeds to  a  verdict,  and,  consequently,  the  witnesses 
in  such  cases  which  do  not  proceed  to  a  verdict  are 
not  paid.  It  often  happens  that  after  repeated  con- 
tinuances, mistrials,  and  reversals,  a  felony  case  (of 
one  of  these  eight  kinds)  is  noUied,  or  the  case  termi-  * 
nated  by  the  death  of  tjie  accused.  The  witnesses 
have  attended  alike  in  all  cases.  In  no  case  do  they 
control   it. 

''In  one  case  there  was  a  verdict;  in  the  other 
the  case  was  nollied;  in  the  third  the  defendant  died. 
Can  anyone  give  even  the  pretense  of  a  reason  why 
the  witnesses  should  be  paid  in  one  case  and  not  in 
the  others?  An  apt  illustration  exists  in  the  fol- 
lowing case:  A  murder  is  committed  in  a  remote 
district.  Henry  and  James  are  susj>ected  and  in- 
dicted. They  sever.  After  repeated  continuances  and 
mistrials,  Henry  is  acquitted.  After  repeated  contin- 
uances and  mistrials,  James  dies.  The  witnesses  are 
from  the  same  neighborhood,  pass  through  the  same 
toll  gates,  cross  the  same  ferries,  or  come  on  the 
same  train,  and  alike  leave  their  plows  standing  in 
the  field.  The  witnesses  in  Henry's  case  are  paid. 
The  witnesses  in  James'  case  are  not.  As  the  wit- 
nesses  ride   home,    discussing   the    situation,    what    ar- 


, 


i 


748  JACKSON : 


Henley  v.  State. 


gument  can  the  witnesses  in  Henry's  case,  with  the 
money  in  their  pockets,  make  to  the  witnesses  in 
James'  case,  who  returned  empty-handed,  which  will 
satisfy   them    with    the   justice   of    the   discrimination? 

"Affain:  AVhv  should  the  witnesses  in  a  man- 
slaughter  case  be  paid  if  the  case  proceeds  to  a 
verdict,  and  not  l)e  paid  in  a  case  of  assault  with 
intent  to  commit  murder,  which  has  proceeded  to  a 
verdict  ? 

''Why  in  case  of  rape,  but  not  in  cases  of  at- 
tempt to  rape  ?  or  in  bigamy,  but  not  an  attempt 
to    poison  ? 

''Whv  in  eml)ezzlement,  but  not  in  fraudulent 
breaches   of   trust  ? 

''Why  should  they  not  bo  paid  when  the  case  pro- 
ceeds to  a  verdict  in  railroad  wrecking,  oflBcial  bribe- 
taking, corrupting  jurors,  suborning  witnesses,  horse- 
stealing,   and   masked    marauding? 

''  Witnesses  living  more  than  five  miles  distant, 
going  to  another  county,  are  paid,  while  those  living 
within  five  miles  are  not.  Conceding,  for  argument, 
that  the  discrimination  as  to  mileage  can  be  de- 
fended, that  as  to  witness  fees  cannot?  A  day  at 
Court  is  a  day  of  time,  whether  the  witness  came 
five    miles    or   ten. 

"The  truth  is  that,  whether  the  nature  of  the 
crime  or  its  effects  upon  the  public  or  the  degree 
of  punishment,  be  considered,  the  classification  is 
arbitrary,  indefensil)le,  and  absurd.  But,  if  it  be 
possible,    a  more  indefensible  classification   yet  remains 
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to  be  noticed.  The  witnesses  for  the  State  in  eight 
named  felonies  are  to  be  paid  when  the  case  pro- 
creeds  to  a  verdict,  but  in  tifty  other  felonies,  and 
many  misdemeanors,  they  cannot  be  paid,  even 
though  the  case  has  proceeded  to  a  verdict,  unless 
it   be    one   of   conviction. 

''The  inconvenience  to  the  witness  and  the  loss  of 
time,  and  the  fares  and  tolls,  are  not  determined  by 
the  legal  nature  of  the  case,  but  by  the  circumstances 
of  the  witnesses.  They  are  the  same  to  him  in  all 
cases.  Moreover,  he  cannot  absolutely  control,  how- 
ever much,  under  this  Act,  he  may  influence  the  ver- 
dict. Consequently,  a  statute  which  discriminates  te- 
tween  witnesses  in  respect  of  their  compensation  in 
criminal  cases  according  to  the  jury's  verdict,  is 
cruel,  arbitrary,  and  indefensible.  It  is  indefensible 
and  arbitrary  because  it  unreasonably  discriminates 
between  w^itnesses.  It  is  cruel  because  it  stabs  the 
accused.'' 

I  need  add  nothing,  if,  indeed,  anything  can  be 
added,  to  this  view  of  the  Act  on  this  question. 
What  is  presented  m  it  is,  to  my  mind,  absolutely 
conclusive.  Though  I  have  extended  this  opinion  to 
great  length,  and  am  conscious  that  I  will  be  less 
heard  for  much  speaking,  I  am  also  aware,  and  sug- 
gest in  deprecation  of  adverse  judgment  on  this  ac- 
count, that  much  has  been  omitted  which  could,  and 
perhaps  ought  to,  have  been  said,  and  particularly 
as  the  clear,  able,  and  thoroughly  matured  opinion 
of   the    majority    upholding    the    validity   of    this   Act 
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has  presented  all  that  can  be  said  in  its  support, 
fully  suggesting  the  objections  to  it,  and  evading 
none. 

The  question,  too,  is  a  great  one,  and  worthy  of 
profoundest  consideration.  These,  and  my  earnest 
conviction  that  the  law  is  in  violation  of  some  of 
the  dearest  ^rights  which  citizens  of  Tennessee  have 
been  permitted  to  enjoy  for  a  hundred  years,  are 
my  excuse — if  not  justification — for  the  length  and 
the   earnestness    of    this    disaent.       But    I    am    aware 

,  that  strength  of   conviction   is  often  quite  inconclusive 

of  accuracy  of  judgment,  and  that  this  is  more  often 
true   when   the   conviction   is   not   in   accord   with   that 

'  of   any  other  member  of  the   Court,  all  of   whom  are 

as  earnest,  as  fixed  in  opinion,  and  certainly  as 
able  to  exercise  as  good,  if  not  better,  judgment, 
than  my  own.  With  the  construction  given,  how- 
ever, in  favor  of  the  Act,  I  desire  to  record  my 
dissent  as  fully  and  as  strongly  as  I  am  able  to 
express   it. 
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ABSTRACT  OF  TITLE. 

See  Vendor  and  Vendee, 

ACQUITTAL. 

See  Critninal  Praeilce. 

ACTIONS. 

1.  Detinue  lies,  wheD  .- 72 

3.  Wife  cannot  maintain,  in  her  own  name,  for  alienation  of 
husband's  affections 101 

3.  Failing"  as  to  one  suing  on  behalf  of  himself  and  others, 
dismissed  as  to  all 307 

4.  Discontinued  by  plaintiff's  acceptance  of  tender 604 

ACTS  CONSTRUED. 

Appeal — After  several  verdicts.     Acts  1875,  Ch.  106 119,  545 

Appeals — See  Court  of  Cliancery  Appenls, 

Court  of  Chancery  Appeals — Effect  of  findings  of.     Acts  1 895, 
Ch.  76 1,2 

Criminal  Costs — See  Jnrvis  Bill. 

Elections— Marking  ballots.     Acts  1890,  Ch.  24  (Ex.  Sess.) ..  492 

Elections — Re-registration  of  voters.     Acts  1895,  ch.  3  (Ex. 
Sess.) 491 

Jarvis  Bill — Regulating  criminal  costs.    Acts  1897,  Ch.  20.665,  666 

Railroads— Liability  for  killing  stock.    Acts  1891,  Ch.  101 .148,  573 

Railroad  Tax— Unlawful  diversion  of.     Acts  1893,  Ch.  179...   165 

Taxation — Of  interstate  business — solicitors  of  pictures.  Acts 
1895,  Ch.  4  (Ex.  Sess.) _ 254 

ADMINISTRATION. 

1.  Filing  claim  with  administrator  does  not  suspend  running 

of  statute  of  limitations 82 

2.  Barring  of  claims  against  insolvent  estates  fully  consid- 
ered and  the  law  stated 82,  83 

3.  Statutory  injunction  resulting  from  suggestion  of  insol- 
vency does  not  arrest  running  of  statute  of  limitations 83 

4.  Expenses  of  unsuccessful  suit  to  probate  will  paid  out  of 
the  estate 330 
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ADVERSE  POSSESSION. 
See  Poifsession. 

1.  For  seventeen  years  under  parol  gift  confers  possessory 
right,  not  title .  454 

2.  Constructive  possession  goes  with  title 454 

3.  Essential  to  create  right  of  way  by  prescription 183 

AGENCY. 

See  Principal  and  Agent. 

ANSWER. 

Embodying  informal  plea  of  innocent  purchaser  good  if  not 
objected  to  below 286,  306 

APPEAL. 

1.  Lies  from  Circuit  Court  in  contested  election  for  Sheriff..     65 

2.  Brings  up  proceedings  had  on  former  verdicts  and  pre- 
served by  bill  of  exceptions 119,  545 

3.  Objection  to  declaration  made  for  first  time  after  appeal, 
bad 148 

APPRAISEMENT. 
.  See  Rallrwuln. 

APPROPRIATIONS. 

Legislative  discretion  in  making  or  withholding,  not   re- 
viewed by  the  Courts. 667,  668 

ARGUMENT  OF  COUNSEL. 
See  A  ttorney  at  Law. 

ARSON. 

See  Criminal  Pi'actlce. 
Burning  barn  and  dwelling  house  are  alike  arson 323 

ASSIGNMENT  FOR  CREDITORvS. 

1.  Trust  fund  in  hands  of  assignee  not  reclaimable,  unless 
separable  and  susceptible  of  identification 221 

2.  Assignee  is  a  volunteer,  not  a  purchaser,  and  creditors 
secured  stand  on  no  higher  ground 307 
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ASSIGNMENT  FOR  CREDITORS— Co?itinued— 

3.  Conveyiiig'  manufacturing  plant  and  appliances,  passes 
building-  used  as  part  thereof,  though  four  hundred  yards 
away ,- _ 307 

4.  Estoppel  of  assignee  operates  against  beneficiaries 307 

5.  By  enterer  of  his  certificate  and  plat  of  survey — effect.  561,  562 

ASSIGNMENT  OF  ERROR. 

1.  Raising  question  not  made  below,  bad,  when 306 

3.  Averring  erroneous  admission  of  evidence,  bad  for  failing 
to  show  action  below  on  the  exception 401 

ATTORNEY  AT  LAW. 

1.  Fees  of,  paid  out  of  estate,  for  unsuccessful  suit  to  pro- 
bate will 330 

2.  Improper  argument  of,  not  objected  to,  no, cause  for  re- 
versal     344 

3.  Improper  argument  of,  if  reprimanded  by  Court  without 
objection  on  one  side,  must  be  met  in  like  manner  on  the 
other - 546 

4.  Has  right  to  shed  tears  in  appealing  to  jury 344 

BANKS  AND  BANKING. 

1.  Customs  prevailing  at  place  of  collection  bind  customer, 
though  unknown  to  him _ 337 

2.  Custom  among  banks  to  receive  checks  from  each  other 

in  making  collections  valid 337 

3.  Demand  must  be  made  at  bank  where  paper  is  payable, 
though  it  may  have  been  placed  in  hands  of  receiver,  and 
changed  its  place  of  business 1 421 

4.  Corporate  existence  of  national  bank  is  not  affected  by 
insolvency  and  receivership _ 421,  422 

BENEVOLENT  SOCIETIES. 
See  Insurance,  Life. 

BEQUEST. 

See  Wills. 

BETTERMENTS. 

See  Vendor  and  Vendee. 
14  p— 48 
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BILL  IN   EQUITY. 

1.  Does  not  lie  to  set  aside  order  at  law  entering  and  contin- 
uing motion  for  new  trial _ 183 

2.  For  construction  of  will  maintainable,  when 190-193 

BILL  OF  EXCEPTIONS. 

1.  Charge  of  Court,  copied  into  record,  not  part  of,  when...  119 

2.  Recitals  in,  that  motions  for  new  trial  and  in  arrest  were 
made  and  overruled  not  sufficient  without  minute  en- 
tries to  that  effect 541 

3.  Upon  successive  trials  and  verdicts  and  final  appeal; 
practice 545 

BILLS  AND  NOTES. 

1.  Provable  bv  parol  that  ostensible  principal  is  only  surety, 
when _ 277 

2.  Share  pro  raUi  in  proceeds  of  general  deposit  of  collaterals  377 

3.  Demand  and  protest  not  required  where  place  of  payment 

is  occupied  by  a  new  bank 421 

4.  Demand  and  protest  not  dispensed  with  by  insolvency  and 
change  of  place  of  business  of  bank  where  note  is  payable.  421 

5.  Place  of  payment  defined 431 

6.  Indoi-Ber  not  entitled  to  subrogation,  when 432 

7.  Nontransferable,  may'be  assigned  for  collection 636 

8.  Defenses  that  are  not  available  against  premium  notes  for 
insurance 636 

BONA  FIDE  PURCHASER. 
See  Innocent  Purcluwer. 

BONDS. 

See  Corporations, 

Clerk  and  Master's  sureties  liable  for  printer's  fees  collected 
by  him  and  not  paid  over 263 

BREACH  OF  MARRIAGE  CONTRACT. 
See  Seduction. 

CARE. 

See  XeglUjence. 
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CARRIER. 

See  Common  CaiTier. 

CHANCERY  APPEALS,  COURT  OF. 

EHndings  of,  not  conclusive,  when 1,2 

CHANCERY  COURT. 

1.  Will  not  set  aside  order  at  law  entering  and  continuing 
motion  for  new  trial 183 

3.  Sustains  bill  for  construction  of  will,  when 190-193 

3.  Applies  proceeds  of  general  deposit* of  collaterals,  pro 
raUi,  on  the  secured  debts 277 

4.  Doctrine  of  innocent  purchaser  declared  and  applied. .286-288 

5.  Consent  decree  valid  though  going  beyond  the  issues 353 

6.  Enforces  judgment  lien  against  debtor's  equity  of  re- 
demption    381 

7.  Will  not  enforce  judgment  lien  against  legal  title  in  land . .   395 

8.  Decree  enforcing  former  decree  cannot  enlarge  the  lat- 
ter's  scope _ 413 

9.  Will  not  grant  rescission,  when 467 

10.  Will  grant  rescission,  when 474 

11.  Will  not  enforce  parol  sale  of  land,  when 562 

CHANCERY  PLEADINGS   AND  PRACTICE. 

1.  Concurrent  finding  of   Master  and   Chancellor   has  not 
weight  of  verdict,  when __       1 

2.  Unless  proper  issues  are  submitted  to  jury,  Court  will  not 
enter  decree  on  their  verdict 183 

3.  Issues  submitted  to  jury  insufficient  to  cover  the  question 

of  right  of  way  by  prescription 183 

4.  Informal  plea  of  innocent  purchaser  available  if  not  ob- 
jected to  below  .-_ 286,  306 

5.  If  one  suing  for  himself  and  others  fails,  the  suit  will  be 
dismissed  as  to  all 307 

CHARACTER. 

See  Evidence. 

CHARGE  OF  COURT. 

1.  As  to  carrier's  duty  to  an  alighting  passenger  held  cor- 
rect       27 
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CHARGE  OF  COXJRT^Continued— 

2.  Upon  several  phases  of  malicious  prosecution 48,  49 

3.  Requests  held  properly  refased  as  covered  by  charge  or 
not  called  for  by  any  facts 49 

4.  Not  part  of  bill  of  exceptions,  when 119 

5.  De lining  seduction,  not  re versibly  erroneous,  when 342 

6.  That  jury  are  judges  of  the  law,  incorrect _ 343 

7.  Requiring  jury  to  give  vindictive  damages  on  verdict  of 
guilty  in  seduction  case,  erroneous 344 

8.  As  to  plaintiff^s  contributory  negligence,  not  erroneous, 
when 401,  40? 

9.  Misuse  of  **and"  for  ''or"  not  cause  for  reversal,  when..  402 

10.  Erroneous  refusal  to  give  request  *. 541 

11.  Erroneous  as  to  civil  liability  of  insane  person 546 

1/J.  As  to  sympathy  of  jury  for  plaintiff  in  personal  injury 
case,  not  reversible,  when 57  7 

13.   Utter  failure  to  charge  as  to  damages  in  personal  injury 
case,  reversible 650 

CHARTER. 

See  Baiiks  ami  Banking. 

CHILDREN. 

Not  equivalent  of  **  heirs"  or  '*  heirs  of  his  body" 535 

CIRCUIT  COURT. 

1.  Sits  as  Court,  not  as  a  special  tribunal,  in  determining 
contested  election  for  Sheriff 65 

2.  Appeal  lies  from  its  judgment  in  contested  election  for 
Sheriff _ 65 

CLASS  LEGISLATION. 

See  CmutUutional  Law. 

CLERK  AND  MASTER. 

1.  Concurrent  finding  of  Master  and  Chancellor,  weight  of.       1 

3.  Sureties  of,  liable  for  printer's  fees  collected  and  not  paid 
over 263 

CLOUD  ON  TITLE. 

Plaintiff  must  show  title  to  remove  cloud 562 
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CODE  CONSTRUED. 

Administration  of  Insolvent  Estates — Filing  and  barring*  of 
claims.  U  4013,  4070,  4482  (S.);  U  3118,  3175,  3482  (M.  &  V.); 
8§2280,  2330,  2785  (T.  &  S.) 82,  8S 

Appeal — From  Circuit  Court  in  contested  election  for  Sheriff. 
82  4879,  4891  (S.);  U  3864,  3876  (M.  &  V.);  U  3147,  3159  (T.  «fc 
S.) 65 

Appeal — After  successive  verdicts.  {§  4851.  4852  (S.);  J  J  3836, 
3837  (M.  &  V.) 119 

Circuit  Court — Jurisdiction  of  contested  election  for  Sheriff. 
J§  1308,  1309  (S.);  U  1097,  1098  (M.  &  V.);  §J  888,  889  (T.  Sc  S.)     65 

Clerk  and  Master — Securities'  liability  for  printer's  fees. 
22  6425,  6426,  3842,  3843  (S.);  §24585,  2149,  2150  (T.  &  S.); 
§2  5336,  2973,  2974  (M.  &  V.) 263 

Costs— No  more  than  damages.  §  4939  (S.);  2  3922  (M.  &  V.); 
§3198  (T.  &S.) 546 

Damages.     See  Costs. 

Ejectment— Proof  of  title.  §  4970  (S.);  2  3953  (M.  &  V.);  2  3229 
(T.  &  S.) 562 

Elections.     See  Appeals  and  Circxiit  Court, 

Elections— Special  deputies.  2  1178  (S.);  2  1044  (M.  &  V.); 
2859(T.  &S.) 492 

Husband  and  Wife — Wife's  right  to  sue  alone.  2^505  (S.): 
2  3505  (M.  &  v.);  2  2805  (T.  &  S.) 101 

Injunctions.     See  AdminlstTatlon  of  Insolvent  Estates. 

Innocent  Purchaser— Plea  of.  22  6138,  6182,  6183,  6210,  6244 
(S.);  22  5071,  5115,  5143,  5177  (M.  &  V.);  22  4328,  4372,  4400, 
4432  (T.  &  S.) 286,  306 

Insolvent  Estates.     See  Administration  of  Insolvent  Estates. 

Justice  of  the  Peace — Cannot  subject  separate  estate.  22  5935 
5936  (S.);  22*898,  4899  (M.  &  V.);  2  2805  (T.  &  S.) 599,  6©0 

Lien  of  Judgment — On  equity  of  redemption.  22^091,6095 
(S.);  22  502.5,   5029  (M.  &  V.);  22*282,  4286  (T.  &  S.) 381 

Lien  of  Judgment— On  legal  estates.  2§  4708-4711  (S.);  §2  3694- 
3697  (M.  &  v.);  22  2980-2983  (T.  &  S.) 394 

Poll  Tax— Release  of.  2  687  (S.);  2  599  (M.  &  V.);  2  540  (T.  & 
S.) 493,  494 

Public  Roads— Duty  of  drivers  on.  22  1601,  1603,  1605  (S.); 
22  1310,  1312,  1314  (M.  &  v.);  22  1173, 1175,  1177  (T.  &  S.).577,  578 

Rule  in  Shelley's  Case — Not  applicable,  when.  2  3674  (S.), 
2  2814  (M.  &  v.);  2  3008  (T.  &  S.) 354 
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CODE  CONSTRUED— Ca7iti»ucd— 

Set-off— Not  allowed  to  surety.     §  4041  (S.);  g  3630  (M.  &  V.); 
^2920  (T.  &  S.) 461 

Shelley's  Case — Rule  in.     See  Rule  in  Shclleirs  Case. 

Sheriff.     See  Appeal  and  Circuit  Com-t. 

Turnpikes— Collection  of  tolls.     §  2457  (S.);  ?  1930  (M.  &  V.).  133 

COLLATERAL  SECURITY. 

1.  Proceeds  of  general  deposit  applied  jrro  raUi  on  the  se- 
en red  debts 277 

2.  Applied  to  older  debt  with  personal  security  rather  than 

to  younger  unsecured  debt _ 277 

3.  Use  of  illegally  issued  corporate  bonds  as,  by  the  corpora- 
tion, affords  inference  of  ratification 306 

COMMERCE. 

See  Interstate  Ctnumcrce. 

COMMON   CARRIER. 
See  Railroads. 

1.  Must  give  time  for  passenger  to  leave  train  safely  at  sta- 
tion   27 

2.  Passenger's  rights  and  duties  in  leaving  train  in  motion. 27,  28 

CONSTITUTIONAL  LAW. 
In  General. 

1.  Example  of  an  Act  invalid  because  broader  than  its  title  165 

2.  Act  taxing  solicitors  for  pictures  to  be  enlarged  outside 
State  void  as  taxing  interstate  commerce 254 

3.  Example  of  statue  unconstitutional  in  part,  but  valid  as 

to  other  parts 254 

4.  Judgment  of  State  Court  denying  a  defendant  benefit  of 
his  claim  to  a  former  acquittal,  does  not  violate  four- 
teenth amendment  to  Federal  Constitution 323 

5.  Leg-islature  has  power  to  require  re-registration  of  voter 
changing  residence  in  or  out  of  ward  or  district 491 

6.  \Vi.sdom,  policy,  expediency,  or  desirability  of  statutes, 
confided  to  the  intelligence  and  discretion  of  the  Legis- 
lature, not  to  the  Courts _ _ 6G5 

7.  Legislative  power  unlimited,  except  by  State  and  Fed- 
eral Constitutions _ __ 665 
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CONSTITUTIONAL  LAW— In  General— Co?i tin uedf— 

8.  Statutes  not  infring-in^  any  constitutional  provision 
valid,  whether  beneficial  or  hurtful,  or  whether  wise  or 
unwise 605 

9.  Statutes  not  annulled  upon  general  allegation  of  uncon- 
stitutionality, but  finger  must  be  put  on  clause  vio- 
lated   665,  666 

10.  Statutes  given  benefit  of  reasonable  doubt  on  trial  for 
unconstitutionality _ 6(56 

11.  Statutes  meet  requirement  of  being  the  law  of  the  land, 
when _ _ 607 

13.  Statute  making  or  withholding  appropriations  of  public 
funds,  not  reviewed  on  account  of  their  classifications.  608 

13.  Classifications  for  partial  legislation,  valid  and  suffi- 
cient, when 667,  668 

14.  (Guarantee  of  Constitution  as  to  criminal  trials,  defined 
and  explained _ _. 667,  668 

15.  **  Particular  services,"  within  the  meaning  of  the  Con- 
stitution, defined _ 666,  667 

16.  Reference  to  laws  repealed  by  implication,  not  required  669 

17.  The  *'Jarvis  Bill "  is  not  unconstitutional,  either  as  tak- 
ing particular  services,  or  as  based  on  arbitrary  clas- 
sifications, or  as  denying  defendants  a  fair  trial 665-669 

Clauses  Constbued  and  Aitroved. 

Art.  I.,  ^§6,  9.     Jar  vis  Bill  does  not  deny  accused  persons 
a  fair  trial  by  an  impartial  jury _ 667-669 

Art.  I.,  §  8.     Jarvis  Bill  is  not  vicious  class  legislation. 667,  608 

Art.  I.,  §  11.     Jarvis  Bill  is  not  vicious  class  legislation. 607,  668 

Art.  I.,  ^17.     Suit  against  State 669 

Art.  I.,  \  21.     Jarvis  Bill  does  not  take  "particular  serv- 
ices"  - 666,  667 

Art.  IL,  \  17.     Repeals  by  Jarvis  Bill  are  by  implication..  669 

Art.  IL,  \  17.     Act  broader  than  its  title  is  void 165 

Art.  TI.,  J  24.     Appropriations  of  public  funds 667 

Art.  I.,  §  8  (U.  S.  Const.).     Act  taxing  solicitors  of  pictures, 
void - - 254 

Acts  Held  Unconstitutional. 

Acts  1893,  Ch.  179 — Relating  to  railroad  funds  of  Montgom- 
ery County _ 165 

Acts  1895,  Ch.  4 — Imposing  taxes  on  solicitors  of  pictures.  254 
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CONSTITUTIONAL  LAW— CrmtinM^d— 
Act  Held  Constitutional. 
Acts  1897,  Ch.  20— The  '*Jarvis  Bill" 665-669 

CONSTRUCTION. 

See  Contracts;  Statutes;  Wills. 

CONTINUANCE. 

See  New  Trial, 

CONTRACT. 

1.  Subscribing  for  stock  in  corporation,  construed 1,  2 

2.  Written,  cannot  be  contradicted  by  parol  evidence 48 

3.  Constituting  a  partnership 109 

4.  Not  construed  by  its  name  or  any  single  provision,  but 
looking  at  it  as  a  v«rhole_ 221 

5.  Constitutes  a  sale  of  goods  and  an  agency  for  their  sale..  231 

CONTRIBUTORY  NEGLIGENCE. 
See  Negliuence. 

CONVERSION. 

See  Corporations;  Detinue. 

CORPORATIONS. 

1.  Cannot  recover  subscription  unless  shares  have  been,  or 
can  be,  furnished  according  to  the  contract.  ._^. 2 

2.  Having  issued  entire  capital  stock  to  others,  has  no  power 

to  issue  more 2 

3.  Must  furnish  original  stock  issued  direct  to  subscriber...       2 

4.  Guilty  of  conversion  of  subscribers'  undelivered  shares, 
wrhen 2 

5.  Acts  of,  held  to  ratify  unauthorized  issue  of  bonds 306 

6.  Facts  stated,  from  v^hich  notice  to  corporation  of  illegal- 
ity of  its  issue  of  bonds  may  be  inferred 306 

7.  Assignee  for  creditors  of,  is  a  volunteer,  not  a  purchaser, 
and  secured  creditors  stand  on  no  higher  ground 307 

8.  Mortgage  of,  to  secure  bond  issue  not  fraudulent  for  the 
time  given,  etc J 307,  308 

9.  Corporate  existence  not  extinguished  by  insolvency  and 
passage  into  hands  of  receiver 421,  432 
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COSTS. 

1.  Statute  allowing  no  more  costs  than  damages  applies 
whether  death  results  or  not 546 

2.  The  Jarvis  bill,  regulating  the  allowance  of  costs  in  crim- 
inal caseSf  is  valid  and  constitutional 665-669 

3.  The  right  to  costs  did  not  exist  at  common  law,  and  de- 
pends wholly  on  statutes 667 

COUNTS. 

1.  Levying  tax  in  excess  of  authority  may  be  enjoined..  165,  166 

2.  Funds  of,  must  be  strictly  applied  as  directed  by  law.  165,  166 

COUNTY  COURT. 
See  County. 

COURTS. 

See  ttie  several  tttles, 

COURT  AND  JURY. 

1.  Court,  not  jury,  construes  written  instrument 636 

2.  Court  construes  language  actionable  per  se 139 

COURT  OF  CHANCERY  APPEALS. 
See  Chancery  Appeals,  Court  of. 

COVENANTS. 

See  Seizin.,  Covenant  of, 

COVERTURE. 
See  Decree. 

CRIMINAL  COSTS. 
See  Costs. 

CRIMINAL  PRACTICE. 

1.  Former  acquittal  appearing  in  record  available  without 
formal  plea 323 

2.  "  Guilty  of  arson  "  is  equivalent  to  a  general  verdict  upon 
indictment  charging  in  separate  counts  the  burning  of  a 
house  and  barn 323 

3.  Denial  of  benefit  of  an  alleged  former  acquittal  raises  no 
federal  question 323 
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CRIMINAL  LAW. 

See  Arson;  Ltirceny;  Rape. 

CURTESY,  TENANCY  BY  THE. 

1.  Does  not  attach  to  wife's  life  estate _ 353 

2.  Does  not  attach  to  wife's  possessory  rij^ht _. 454 

CUSTOM  AND  USACJE. 

See  Banlat  and  Banhing. 

DAMAGES. 

1.  For  breach  of  contract  of  seizin,  measure  of 153,  154 

2.  Indignity  offered  plaintiff  at  trial  looked  to  in  estimating' 
damag-es  in  seduction  case _ 343 

3.  Special,  not  recoverable  unless  specifically  averred 343 

4.  Allowance  of  exemplary,  must  be  left  to  free  discretion  of 
jury _ 344 

5.  For  cutting  ditch  through  another's  land,  measure  of 375 

0.  For  lessor's  failure  to  let  the  lessee  into  possession,  meas- 
ure of _ _..  440 

7.   Verdict  not  too  small,  when _ .'>45,  546 

S.  Insane  person  not  liable  for,  when .546 

9.  Statute  allowing  no  more  costs  than  damages  applies  even 
when  death  results _ _ 546 

10.  Remittitur  of  part  of  verdict  required  as  condition  of  re- 
fusing new  trial _ _ 578 

11.  For  breach  of  contract  of  sale 643 

12.  wSpecial,  for  loss  of  contracts  must  be  averred 650 

13.  Entire  failure  to  charge  as  to,  is  reversible  error .*  650 

DEATH. 

See  Itisurance,  Life. 

DECLARATION. 

Co  tints  based  upon  both  common  law  and  statutory  rights 
are  not  incompatible _ 148 

DECREE. 

1.  liy  consent  valid,  though  going  beyond  the  issues 353 

2.  Rendered  against  married  woman  over  plea  of  coverture 
reversible _..   353 * 

3.  Scope  of,  cannot  be  enlarged  by  bill  to  enforce 412 

4.  If  correct,  will  not  be  reversed  for  abstract  error  in  the 
proceedings  .__ _ " 440 
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DEDICATION. 

If  claim  of,  is  not  disputed  by  landowner,  third  persons  can- 
not object _ 133 

DEEDS. 

See  M(>rtija{j€8  (ind  Deeds  of  Tnist;  Vendor  and  Vendee. 

1.  Purchaser  not  affected  with  notice  beyond  what  appears 

on  face  of  deed. 287 

2.  Conveying  manufacturing   plant  and   appliances  passes 
house  four  hundred  yards  away 307 

3.  Passes  title  between  vendor  and  vendee,  when 501 

DEFAMATION. 

See  Libel  and  Slander. 

DEMAND. 

See  Bills  and  Notes. 

DETINUE. 

1.  Property,  general  or  special,  and  right  to  immediate  pos- 
session essential  to  maintain  suit 73 

2.  Outstanding  title  and  right  of  possession,  defeats 72 

3.  Does  not  lie  against  innocent  person  who  has  parted  with 
possession _ _- 72 

4.  Does  not  lie  for  abstract  of  title 73 

DEV^ISE  AND  LEGACY. 
See  Wills. 

DRIVER. 

See  Piddle  Roads. 

DUE  CARE. 

See  XeyWjence. 

EASEMENT. 

See  Puhlic  Roads. 

EJECTMENT. 

See  Adverse  Possession;  Possession. 

1.  Married  woman's  suit  not  barred,  when  ^ 286 

3.  Proof  of  plaintiff's  title;  rule 502 
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ELECTIONS. 

1.  Contested,  for  Sheriff,  tried  by  Circuit  Court  as  a  Court, 
and  appeal  lies  from  judgment 65 

2.  Legislature  has  power  to  require  re-registration  of  voter 
changing  his  residence _ 491 

3.  Voter  disqualified  by  change  of  residence  in  or  out  of 
ward  or  district 491 

4.  Voter,  either  legal  or  illegal,  not  required  to  testify  how 

he  voted : 491 

5.  Evidence  admissible  to  show  for  whom  voter  cast  his  bal- 
lot    491 

6.  Voter's  declarations  after  the  election,  not  competent 491 

7.  Illegal  votes  deducted  proportionately  from  each  candi- 
date, when 492 

8.  Assistance  illegally  rendered  in  marking  ballot  vitiates  it.  492 

9.  Blind  voter's  ballot  valid  though  marked  by  an  unauthor- 
ized person _  492 

10.  Blind  voter  entitled  to  assistance,  though  incapable  with 
sight  of  marking  ballot 492 

11.  Appointment  of  special  deputies  by  a  Sheriff  who  is  can- 
didate, condemned 492 

12.  Intimidation  of  voters  held  not  proved 493 

13.  Voter  disfranchised  by  his  own  act  or  neglect,  when 49? 

14.  Specific  pleadings  required  in  contests 493 

15.  Insufficient  release  from  poll  tax 493,  494 

ENTRY. 

See  Land  Law. 

EQUITABLE  ESTOPPEL. 
See  Estoppel. 

EQUITY  OF  REDEMPTION. 
See  Lien. 

ESTATES. 

See  Curtesy,  Tenancy  by;  Life  Estates ;  Remainders;  WUls. 

ESTOPPEL. 

1.  Infant  not  estopped  to  claim  homestead  by  sale  for  parti- 
tion      33 

2.  Of  mortgagor  to  claim  abstract  of  title 72,  73 
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ESTO  P  P  E  L— Continued— 

3.  Of  partners  to  assert  dissolution  of  firm 109 

4.  Of  married  woman  to  assert  title  to  land 287 

5.  Of  assig-nee  binds  the  beneficiaries 307 

8.  Of  owner  of  land  ignorant  of  his  title  not  effected,  when.  325 

7.  Of  guarantor  of  another's  title  to  set  up  title  in   him- 
self  ■ 325,  326 

EVIDENCE. 

1.  Notice  to  produce  ''letters,  reports,  and  accounts"  does 
not  call  for  original  books  of  account 48 

2.  Witness  may  use  memorandum  from  original  books  when.     48 

3.  Exclusion  of,  in  malicious  prosecution  not  erroneous,  when    48 

4.  Parol,  to  contradict  written  instrument  not  admissible  . .     48 

5.  Limiting  number  of  witnesses  as  to  general  character 
erroneous,  when _ 140 

6.  Appraisement  of  value  of  stock  killed  by  train  invalid, 
when 148 

7.  Sufficient,  to  sustain  claim  for  printer's  fees 263 

8.  Parol,  admitted  to  show  ostensible  principal  only  surety 

in  a  note 277 

9.  Of  notice  afforded  by  trustee's  deed  to  purchaser 287 

10.  Of  ratification  by  corporation  of  an  illegal  issue  of  its  bonds  306 

11.  Of  knowledge  by  corporation  of  illegality  of  its  bond  issue  306 

12.  Of  church  membership  of  plaintiff  admissible  in  seduction 
case 342 

13.  Exclusion  of  immaterial  or  irrelevant  matters  not  error..  342 

14.  Excluding  answer  to  question  so  general  as  to  be  unintel- 
ligible not  error 342 

15.  Exhibiting  crazy  quilt  as  showing  plaintiff's  skill  before 
her  injury  not  error 401 

16.  Question  of  admissibility  not  raised  unless  Court's  ruling 
appears  in  record 401 

17.  Of  value  of  leasehold  interest 440 

18.  As  to  how  voter  cast  his  ballot 491,  493 

19.  Declarations  of  voter  as  to  how  he  cast  his  ballot,  when 
and  when  not  admissible _ 491 

20.  Sufficient  to  support  verdict 546 

21.  Proof  of  title  in  ejectment;  rule 562 

22.  Proves  a  fact,  not  an  opinion,  when 578 
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'EVIDENCE— Continued— 

23.  Of  situation  of  premises  after  accident,  admissible,  when.  624 

24.  Court,  not  jury,  construes  written  instrument  put  in  evi- 

.  dence - 636 

25.  To  show  market  price,  what  admissible 643 

26.  Of    special    damages,    not    admissible    unless    specially 
pleaded ._. 650 

27.  Jury  should  decide  case  on  the  evidence  alone 650 

EXECUTION.  i 

1 
1.  Married  woman\s  general  estate  subject  to,  when 269 

"2.  Married  woman's  separate  estate  not  subject  to,  when. ..  269 

3.  Interest  of  enterer,  or  his  assignee,  subject  to.. 562 

EXECUTORS  AND  ADMINISTRATORS. 
See  AdminUitratton. 

EXEMPLARY  DAMAGES. 
See  DaimiQeH, 

EXEMPTIONS. 

See  Uomeatedd. 

FEDERAL  QUESTION. 

Not  raised  by  State  Courts'  refusal  to  allow  defendant  the 
benefit  of  an  alleged  former  acquittal 323 

FEES. 

1.  Of  printers,  sureties  of  clerk  liable  for 263 

2.  Jarvis  bill,  regulating  allowance  and  payment  of,  valid .  665-669 

FELLOW  SERVANT. 

See  Master  and  Servant. 

FINDINGS. 

See  Cliancery  Appeals,  Court  of;  Clerk  and  Master;  Judg- 
ment. 

FIRE  INSURANCE. 

See  Insurance,  Fire, 
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FORMER  ACQUITTAL. 

See  Criminal  Practice. 

FRAUD. 

1.  Rescission  not  granted  for _ 467 

2.  Rescission  granted  for 474 

FRAUDULENT  CONVEYANCE. 

1.  Married  woman^s  suit  to  set  aside  not  barred,  when 286 

2.  Married  woman  estopped  to  attack _ _  287 

3.  Corporation's  mortgage  not  void  for  delay  given,  when.  307.  308 

4.  Set  aside  when  obtained  by  fraud 474 

GENERAL  ISSUE. 

See  Pledding  and  Practice;  Libel  and  Slander. 

GRAND  JURY. 
See  Jju*}/. 

GRANT. 

See  Land  Law. 

HEIRS. 
Not  synonymous  with  children,  when.. 525 

HIGHWAY. 

See  Dedication;  Public  RooaIs;  Turnpikes. 

HOMESTEAD. 

1.  Does  not  pass  at  judicial  sale  for  partition,  when 33 

2.  Infant  not  estopped  to  claim,  in  the  land  by  allowance  out 

of  fund,  when 33 

HORSE. 

See  Pidilic  Roads. 

HUSBAND  AND  WIFE. 

1.  Wife's  will  gives  husband  mere  support  out  of  rents  of 
land,  but  not  for  life 41,  42 

2.  Wife  cannot  sue  alone  during  coverture  for  alienation  of 
husband's  affections , 101 

3.  Judgment  enforceable  against  married  woman's  general 
estate 269 
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HUSBAND  AND  WIFE— Continued— 

4.  Judgment  not  enforced  against  married  woman's  sepa- 
rate estate,  when 269 

5.  Statute  of  limitations  does  not  run  against  married  wom- 
an's right  to  set  aside  her  trustee's  conveyance  in  fraud 

of  her  rights,  when 286 

6.  Estoppel  of  married  woman  to  reclaim  her  land,  by  her 
fraud  ..._ - - 287,  288 

7.  Husband's  will  construed  as  giving  wife  absolute  estate..  300 

8.  Tenancy  by  the  curtesy  does  attach  to  wife's  life  estate. .  353 

9.  Wife's  coverture  will  not  avail  to  avoid  consent  decree. ..  353 

10.  Wife's  separate  estate  not  chargeable  with  debt  incurred 
before  marriage,  when 412 

11.  Tenancy  by  the  curtesy  does  not  attach  to  wife's  posses- 
sory right  in  land 454 

12.  Married  woman's  will,  invalid  when  made,  not  ratified 
without  republication,  after  change  in  the  law  authoriz- 
ing her  to  make  will 535 

13.  Judgment  in  personam  against  married  woman,  over  plea 

of  coverture,  erroneous 599 

14.  Essentials  in  proceedings  to  subject  married  woman's  sep- 
arate estate  to  her  debts 599 

IDIOTS  AND  LUNATICS. 
See  Damf(tge8. 

'improvements. 

Vendee  recovering  for  breach  of  covenant  of  seizin  may  re- 
cover for  improvements  put  on  the  land 153 

INFANCY. 

Infant  not  estop  pod  to  claim  homestead  in  lands  sold  by  de- 
cree for  partition - 33 

INJUNCTION. 

1.  Resulting  from  suggestion  of  insolvency  of  an  estate  does 
not  arrest  running  of  statute  of  limitations  against  claims.     83 

2.  Taxpayers  may  enjoin  levy  of  county  tax  in  excess  of  au- 
thority  165,  166 

3.  Not  granted  against  illegal  county  tax  after  a  year's  de- 
lay, and  until  most  of  tax  is  collected _-165,  166 

4.  Lies  by  taxpayers  to  prevent  diversion  and  misapplication 

of  public  funds 166 
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INNOCENT  PURCHASER. 

1.  Informally  pleaded  in  answer,  sufficient  if  not  objected 

to  below 286,  306 

2.  Purchaser  having  notice  of  trustee's  unlawful  purpose, 
not  innocent 286 

3.  Purchaser  without  notice  of  unlawful  purpose,  protected  287 

4.  Purchaser  not  responsible  for  reinvestment  of  price 287 

5.  Not  presumed  to  have  notice  beyond  face  of  deed,  when.  287 

6.  May  invoke  estoppel  against  married  woman,  when.  .287,  288 

7.  Cannot  defend  against  owner,  when 525 

INSANITY. 
Insane  person  not  liable  for  civil  injury,  when 546 

INSOLVENCY. 

See  Banks  and  Banking, 

INSOLVENT  ESTATE. 
See  Administration, 

INSURANCE. 

Fire. 

1.  Solvent  company  going  into  liquidation,  but  providing 
for  its  risks,  can  collect  premium  notes 636 

2.  Suspension  of  risk  by  insurer  failing  to  pay  premium 
does  not  prevent  collection  of  notes 636 

Life. 

1.  Member  of  Knights  of  Honor  may  change  beneficiary.  446 

2.  Giving  insufficient  reasons  for  changing  beneficiary  in 
Knights  of  Honor  certificate,  does  not  affect  validity  of 
change } 446 

3.  Death  from  accidental  means  defined  and  illustrated  . .  591 

4.  Death  not  the  result  of  voluntary  exposure  to  unneces- 
sary dangers,  when 591 

INTERSTATE  CO^^MERCE. 

Soliciting  pictures  to  be  enlarged  outside  the  State  is,  and 
cannot  be  taxed 254 

JAR  VIS  BILL. 

Is  constitutional  and  valid  in  all  its  parts 665-669 

14  P— 49 
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JUDGES. 

See  Judgment 

JUDGMENT. 

1.  Rendered  by  Judg'e  without  request  for  special  findings, 
not  reversed  if  maintainable  upon  any  ground 72 

2.  Ag'ainst  married  woman  valid,  when 269 

3.  Lien  of,  attaches  to  after  acquired  lands,  though  held  by 
unregistered  deed,  and  continues  for  a  year 394 

4.  Burden  on  creditor  to  prove  his  judgment  one  entitled  to 
lien 394 

5.  Lien  of,  lost  if  not  enforced  within  one  year 394 

6.  Lien  of,  not  enforced  against  legal  estate  by  Courts  of 
equity 395 

7.  Lien  of,  not  extended  beyond  year  by  unnecessary  suit  to 
enforce 395 

8.  Motion  in  arrest,  and  action  thereon,  must  appear  from 
minute  entries 541 

9.  Against  married  woman  pleading  coverture,  erroneous  ..  599 
10.  Of  Justice  of  the  Peace,  subjecting  separate  estate  of  mar- 
ried woman,  void - 599 

JUDGMENT  CREDITORS. 

See  Mortgages  and  Deeds  of  Triist;  Lien. 

JUDGMENT  LIEN. 

See  Lien;  Judgment. 

JURISDICTION. 

See  tUles  of  the  several  Courts. 

JURY  TRIAL. 

1.  Practice  upc/n  jury  trial  in  the  Chancery  Court  declared..  183 

2.  Court,  not  jury,  construes  written  instruments  put  in  evi- 
dence  - 636 

3.  Jurors  must  not  consider  their  own  knowledge  or  infor- 
mation about  the  facts 650 

4.  Not  impaired  by  the  Jarvis  bill 665-669 

JUSTICE  OF  THE  PEACE. 

1.  Has  no  power  to  subject  married  woman's  separate  estate 

to  her  debts 599 

2.  Regulation  of  fees  of,  by  Jarvis  bill  valid 665-669 
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JUSTIFICATION. 

See  Libel  and  Slander. 

KNIGHTS  OF  HONOR. 
See  hisurance,  Life, 

LACHES. 

See  Rescission, 

LAND  LAW. 

See  Adverse  Possession;  Deeds;  Ejectment;  Possession;  Vendor 
and  Vendee, 

1.  Title  does  not  pass  by  assignment  of  *^  land  "  described  in 
survey  and  certificate,  when -- 561,  563 

3.  Assignee  of  plat  and  certificate  entitled  to  receive  grant.  563 

3.  Interest  of  enterer  and  his  assignee  subject  to  execution. .  563 

LANDLORD  AND  TENANT. 
Measure  of  landlord's  liability  for  failure  to  give  possession  440 

LARCENY.  * 
Words  imputing,  are  actionable  per  8e 139 

LAW  OF  THE  LAND. 

See  C(mstitvXUmal  Law. 

LEGISLATURE. 

1.  Povrer  of,  within  its  sphere,  unlimited  except  by  Consti- 
tution  665 

3.  Sole  judge  of  wisdom  and  policy  of  laws 665 

3.  Discretion  of,  allowing  or  withholding  appropriations  of 
public  fund,  not  reviewed  as  being  based  on  arbitrary 
classifications 667,  668 

4.  Has  full  discretion  and  power  over  criminal  costs 667 

5.  May  enact  partial  laws  upon  proper  classifications 667,  668 

6.  Violates  no  constitutional  limitation  in  passing  the  Jarvis 
bill 665-669 

LEVY. 

See  Execution, 
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LIBEL  AND  SLANDER. 

1.  Special  plea  stricken  out  as  equivalent  to  general  issue  ..  139 

2.  Hypothetical  plea  of  justification  held  bad 139 

3.  Unambiguous  words  actionable  per  se^  construed  by  court.  139 

4.  Words  imputing  theft  are  actionable  per,  se 139 

5.  Words  imputing  rape  are  actionable  per  se 139 

6.  Words  actionable  per  se  cannot  be  innocently  spoken.  139,  140 

LIEN. 

1.  Of  judgment  creditor  attaching  to  equity  on  filing  bill, 
expands  to  embrace  enlargement  of  equity  resulting  from 
payments  on  secured  debt ..-  381 

2.  Of  judgment  attaches  to  after  acquired  lands  and  contin- 
ues for  a  year - 394 

3.  Of  judgment;  burden  on  creditor  to  prove 394 

4.  Of  judgment  lost  unless  enforced  within  one  year  _ 394 

5.  Of  judgment  upon  legal  estate  not  enforced  in  equity 395 

6.  Of  judgment  not  extended  by  pendency  of  suit  to  enforce.  395 

LIFE  ESTATE. 

9 

Of  wife,  will  not  support  tenancy  by  the  curtesy 353 

LIFE  INSURANCE. 

See  Iiisurance,  Life. 

LIMITATIONS,  STATUTE  OF. 

1.  Not  suspended  as  to  claims  against  insolvent  estate,  when,  82,  83 

2.  Affecting  claims  against  insolvent  estate,  considered  and 
determined  in  several  aspects 82,  83 

3.  Does  not  run  against  married  woman  during  coverture, 
when 286 

4.  Begins  to  run  in  seduction  from  last  act,  when 34  3 

5.  Rescission  by  vendor  barred,  when _  467 

LIVE  STOCK. 

See  Railroads. 

MAGISTRATE. 

See  Justice  of  the  Peace. 
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MALICIOUS  PROSECUTION. 

1.  Definition  of,  in  Court's  charge,  held  correct 48,  49 

2.  Court's  charge  as  to  malice  held  inaccurate,  but  not  revers- 
ible      49 

3.  Probable  cause  passed  upon  in  refusing  requests 49 

4.  Request  as  to  effect  of  advice  of  counsel  properly  refused.     49 

MARRIED  WOMAN. 

See  Htishand  and  Wife. 

MASTER  AND  SERVANT. 

Shipper's  employe  assisting,  at  brakeman's  .request,  to  put 
car  in  position,  is  not  fellow  servant  of  railroad  employes  123 

MEASURE  OF  DAMAGES. 
See  Damages. 

MEMORANDUM. 
See  Evidence. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1.  Mortgagor  estopped  to  reclaim  abstract  of  title -.73,  73 

2.  Mortgagee  entitled  to  abstract  of  title,  when 73 

3.  Dedication  of  mortgaged  land  valid,  when 133 

4.  Of  corporation  to  secure  bonds,  not  fraudulent  for  delay 
given,  when 307,  308 

5.  Judgment  creditor's  lien  under  his  bill  expands  to  embrace 
enlargement  of  equity  resulting  from  payments  on  mort- 
gage   - 381 

6.  Mortgagor's  lien  is  displaced  and  postponed  to  lien  of  a 
judgment  creditor,  when 381 

NATIONAL  BANKS. 

See  Banks  and  Banking. 

NEGLIGENCE. 

See  Master  and  Servant. 

1.  Passenger  not  guilty  of,  in  alighting  from  moving  train, 
when _ 27 

2.  Carrier  guilty  of,  as  to  passenger  alighting  from  train...     27 

3.  Charge  of  Court  as  to  plaintiff's  contributory  negligence, 
not  reversibly  erroneous,  when 401,  402 
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NEGLIGENCE— Conti7iucd— 

4.  Refusal  to  give  request  as  to,  erroneous  in  railroad  case..  541 

5.  Several  questions  decided  relating  to  duties  of  drivers  on 
public  roads 577,  578 

6.  Proximate  cause  of  death  of  customer  stumbling  into  ele- 
vator shaft  in  a  store 624 

7.  Of  proprietor,  making  him  liable  for  death  of  customer  by 
falling  into  elevator  shaft  in  store 634 

8.  Customer  relying  on  safety  of  premises  not  guilty  of  neg- 
ligence, when _ 634 

9.  Of  railroad  killing  person  by  backing  train,  fixes  abso- 
lute liability. -•_ 655 

10.  Contributory,   not    imputable    to  one  crossing   railroad 
track,  when _  655 

11.  In  observance  of  the  duty  to  look  and  listen  at  railroad 
crossing _ 655 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  aiid  Notes. 

NEW  TRIAL. 

In  General. 

1.  Practice  on  appeal  after  successive  verdicts 119,  545 

3.  Bill  does  not  lie  to  set  aside  order  entering  and  contin- 
uing motion  for 183 

3.  Minute  entries  must  show  entry  and  disposition  of  mo- 
tion for 541 

Granted,  When. 

1.  In  slander  case,  for  errorsof  pleading  and  practice.  139,  140 

2.  In  seduction  case,  for  errors  in  charge  and  admission  of 
evidence 343-344 

3.  P^or  improper  argument  of  counsel 546 

4.  For  setting  aside  verdict  as  too  small 546,  547 

5.  For  failure  to  charge  as  to  damages 650 

6.  For  admission  of  evidence  of  special  damages  without 
specific  pleading - 650 

Not  Granted,  When. 

1.  Upon  objection  to  Court's  charge 

27,  49,  342,  343,  401,  403,  577,  650 

3.  For  exclusion  of  evidence - 48,  343 
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NEW  TRIAL— Not  Granted,  When— Continued— 

3.  Upon  Judge's  judg-ment,  without  requested  findings 73 

4.  For  improper  argnment  of  counsel 344 

5.  For  gambling  verdict,  when 343 

6.  For  admission  of  evidence 401 

7.  Upon  the  facts  alone 401,  577,  655 

8.  If  excess  of  damages  is  remitted 678 

NONRESIDENT. 
See  Notice. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

1.  To  produce  ''letters,  reports,  and  accounts''  insufficient 

to  require  original  books  of  account 48 

2.  For  nonresidents  and  judicial -sales,  printer's  fees  collect- 
ible from  clerk's  sureties 263 

3.  To  purchaser  of  what  appears  on  face  of  deed  only,  when.  287 

4.  To  corporation  of  illegality  of  its  bond  issue 306 

5.  To  railroad  agent  of  killing  of  stock  by  train 573 

OFFICER. 

1.  Must  find  authority  for  all  official  action  in  the  stat- 
utes   165,  166 

2.  Of  county  enjoined  from  diverting  county  funds  from 
their  lawful  objects 165,  166 

3.  Fees  of,  may  be  regulated  and  disallowed  out  of  the  pub- 
lic treasury  without  violating  any  constitutional  provis- 
ion  *. 665,  666 

ONCE  IN  JEOPARDY. 

See  Criminal  Practice. 

OUTSTANDING  TITLE. 
Defeats  detinue  for  abstract  of  title 72 

PAROL  EVIDENCE. 
See  Evidence. 

PAROL  SALE  OF  LAND. 
See  StattUe  of  Frauds. 
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PARTICULAR   SERVICES. 

1.  Not  demanded  by  the  Jarvis  bill 666 

2.  Defined  within  the  constitutional  sense 666,  667 

PARTITION, 

Sale  for,  under  decree,  does  not  defeat  infant's  right  to  home- 
stead       33 

PARTNERSHIP. 

1.  Agreement  constituting  a  partnership 109 

2.  Members  of,  estopped  to  claim  dissolution 109 

3.  Not  dissolved  by  sale  of  transferable  shares  in,  by  a  mem- 
ber  _ 109 

PASSENGER. 

See  Common  Carrier, 

PERSONAL  INJURY. 
See  Negligence* 

PLEA. 

See  Pleading  and  Practice. 

PLEADING  AND  PRACTICE. 

See  Chancery  Pleading  and  Practice;  Criminal  Practice, 

1.  Notice  to  produce  letters,  etc. ,  construed 48 

2.  Special  plea  in  slander  equivalent  to  general  issue,  bad..  139 

3.  Hypothetical  plea  of  justification  in  slander  case  bad 139 

4.  Limiting  number  of  v^itnesses  as  to  character  erroneous, 
when 140 

5.  Must  be  specific  in  election  contests 493 

6.  Court,  not  jury,  construes  written  instruments 636 

7.  Special  damages  must  be  specifically  pleaded 650 

POLL  TAX. 
Release  of,  by  County  Court,  held  insufficient 493,  494 

POSSESSION. 

See  Adverse  Possession. 

1.  In  detinue  plaintiff  must  show  right  to  immediate  posses- 
sion       72 

2.  Must  be  restored  by  vendee  recovering  for  breach  of  cove- 
nant of  seizin 153 

3.  Adverse,  for  seventeen  years  gives  possessory  right  but 
not  title 454 

4.  Possessory  right  lost  by  loss  of  possession _. 454 

■  5.  Constructive,  goes  with  title 454 

6.  Possessory  right  will  not  support  tenancy  by  the  curtesy  454 
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PEACTICE. 

See  Chancery  Pleading  and  Practice;   Criminal  Practice i 
Pleading  and  Practice, 

PRESCRIPTION. 

See  Pxibllc  Roads. 

PRESUMPTION. 

See  Deeds;  Notice. 

PRINCIPAL  AND  AGENT. 

Contract  held  to  constitute  sale  of  goods,  not  an  agfency  for 
their  sale 221 

PRINCIPAL  AND  SURETY. 

See  Bonds;  Collateral  Security;  Set-off. 

PRINTER'S  FEES. 

Sureties  of  Clerk  liable  for,  when  collected  by  principal  and 
not  paid  over _ 263 

PRIORITY. 
Of  judgment  lien  over  mortgage  lien 381 

PROBABLE  CAUSE. 

See  Malicious  Prosecution. 

PROXIMATE  CAUSE. 
See  Negligence. 

PUBLIC  ROADS. 

See  Dedication;  Turnpikes. 

1 .  By  prescription,  user  must  be  adverse 183 

2.  The  law  of  the  road  as  regards  drivers  and  vehicles  fully 
discussed  and  decided 577,  578 

PUBLICATION. 
See  Notice, 

PURCHASER. 

See  Innocent  Purchaser. 

At  partition  sale  does  not  take  lands  free  from  minor *s  home- 
stead       33 

RAILROADS. 

1.  Duty  of,  to  passengers  alighting  from  train,  defined 27 

2.  Shippers'  employe  not  fellow-servant  of  railroad  employe, 
when 123 
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RAILROADS— Conitniied— 

3.  Counts  in  suits  for  killing  stock  asserting  common  law  and 
statutory  rights,  not  Incompatible 148 

4.  Appraisement  of  value  of  stock  killed  by  train,  held  in- 
valid  148,  573 

5.  County  tax  for  payment  of  railroad  debt  cannot  be  di- 
verted by  county  officials  to  other  purposes 165,  166 

6.  Refusal  of  Court  to  charge  defendant's  theory  of  the  kill- 
ing, in  a  personal  injury  case,  is  erroneous 541 

7.  Liability  of,  absolute  for  killing  person  by  backing  engine  655 

8.  Persons  crossing  track  not  negligent,  when 655 

9.  Duty  to  stop,  look,  and  listen  at  crossing,  defined  and  ex- 
plained   _ - 655 

RAPE. 
Words  imputing,  are  actionable  per  se 139 

RATIFICATION. 

See  CorporatUnis. 

RECEIVER. 
National  bank  not  dissolved  by  appointment  of 421,  422 

REDEMPTION  OF  LAND. 
See  Liens. 

REGISTRATION. 

See  Elections. 

Assignee  for  creditors  is  not  a  bona  flde  purchaser  or  cred- 
itor or  mortgagee  for  value,  nor  are  the  beneficiaries  within 
the  registration  laws 307 

RELEASE. 

See  Poll  Tax. 

REMAINDER. 

1.  Regarded  as  vested,  rather  than  contingent,  in  doubtful 
cases 353 

2.  To  life  tenant's  children,  not  destroyed  until  her  death, 
though  she  may  be  very  old  and  childless 353 

3.  Fee  not  in  abeyance  while  remainder  is  contingent 354 

4.  Rule  in  Shelley's  case  not  applicable 354 

REMITTITUR. 

Of  excess  of  verdict  may  be  required  as  condition  for  refus- 
ing new  trial 578 
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RENTS  AND  PROFITS. 

1.  Bequeathed  by  wife  for  husband's  support,  but  not  for 
life,  nor  subject  to  his  debts 41,  42 

2.  Vendee  recovering'  for  breach  of  covenant  of  seizin,  must 
account  for,  when 153,  154 

REPEAL. 

See  Stctutes. 

REPLEVIN. 

See  Detinue. 

Does  not  lie  against  g>rantee  for  abstract  of  title  furnished 
by  grantor,  when 72,  73 

REQUESTS. 

See  Charge  of  Court. 

RESCISSION. 

See  Seizin^  Covenant  of. 

1.  Denied  vendee  for  delay  of  three  years  after  discovery  of 
fraud 467 

2.  Barred  by  seven  years'  adverse  possession  of  vendee 467 

3.  Granted  at  suit  of  vendor's  heirs 474 

RIGHT  OF  WAY. 
See  DedlcatUm. 

ROADS. 

See  Dedication;  Turnpikes. 

RULE  IN  SHELLEY'S  CASE. 

Held  not  applicable 354,  525 

SALES. 

1.  Contract  for  sale  of  goods,  and  not  creating  an  agency  for 
their  sale 221 

2.  Measure  of  damages  for  failure  to  deliver  goods. 643 

SALE  OF  LAND. 

1.  For  partition,  under  decree,  does  not  defeat  homestead . .     33 

2.  Printer's   fees,  for   publishing,  collectible  from  Clerk'.? 
sureties 263 

3.  Rescission  of,  for  fraud,  when,  and  when  not,  granted. 467,  562 

SEDUCTION. 

1.  Proof  of  plaintiff's  church  membership  admissible 342 

2.  Not  error  to  exclude  immaterial  and  irrelevant  matters..  342 


780  INDEX. 


T- 


SEDUCTION— ConttTiuetZ— 

3.  Charge  definiag  seduction,  held  not  reversibly  erroneous.  342 

4.  Statute  of  limitations  runs  from  last  act,  when 343 

5.  Wanton  indignity  to  plaintiff  at  the  trial  may  be  looked 

to  in  fixing  damages 343 

6.  Special  damages  must  be  averred 343 

7.  Allowance  of  vindictive  damages  must  be  left  to  jury's 
discretion 344 

8.  Argument  of  counsel  constitutes  no  error,  when 344 

9.  Plaintiff's  counsel  may  freely  shed  tears  before  the  jury.  344 

SEIZIN,  COVENANT  OF. 

1.  Rents  deducted  from  vendee's   recovery  for   breach  of, 
when  his  deed  passed  a  life  estate 163 

2.  Restoration  of  possession  by  vendee  is  indispensable  to 
decree  for  breach  of 153 

3.  Vendee    allowed    for    permanent    improvements,    upon 
breach  of 153 

4.  Legal  definition  of  covenant  of  seizin 153,  154 

5.  Measure  of  damages  for  total  breach,  defined 154 

SEPARATE  ESTATE. 

1.  Not  liable  to  seizure  under  execution.  _ 269 

2.  Not  chargeable  with  debts,  when 414,  599 

3.  Manner  and  essentials  of  subjecting _ 599 

4.  Justices  of  the  Peace  have  no  jurisdiction  over 599 

SET-OFF. 

1.  For  damages  due  principal  not  allowed  in  suit  against 
surety  alone 461 

2.  Judgment  in  excess  of  plea  reversed 643 

SHELLEY'S  CASE. 

See  Rule  in  Shelley's  Case. 

SHERIFF. 

1.  Contested  election  for,  tried  by  Circuit  Court  as  a  Court, 
and  appeal  lies 65 

2.  For  numerous   ruling  in  contest  over  Sheriff's  election 
(see  Electlo7is) _ 49 1-493 

3.  Fees  of,  as  regulated  by  Jar  vis  bill,  valid 665-669 

SLANDER. 

See  Libel  and.  Slander, 

SPECIFIC  PERFORMANCE. 
See  Statute  of  Frauds. 
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STATE. 
Can  be  sued  only  by  its  consent 665-669 

STATUTES. 

See  Acts  CoTistrued;  ConatitutionaL  Law, 

1.  Taxing  interstate  commerce  null  and  void _ 254 

2.  Unconstitutional  in  part  but  valid  as  to  residiie 254 

3.  The  Jarvis  bill  regulating  criminal  costs  is  valid 665-669 

4.  Divers  rules  for  testing  constitutionality  of,  stated 665-669 

5.  Making  or  refusing  appropriation  of  public  funds  not  re- 
viewable by  the  Courts 667,  668 

6.  Repealing  by  implication  need  not  describe  Acts  repealed.  669 

STATUTE  OF  FRAUDS. 

1.  Parol  evidence  will  not  be  heard  to  alter  or  contradict 
written  contract 48 

2.  Parol  sale  of  lands  not  enforceable  without  consent  of 
parties  in  court 563,  563 

STATUTE  OF  LIMITATIONS. 
See  LimitatumSj  Statute  of. 

STOCK  AND  STOCKHOLDERS. 
See  Corporations, 

SUBROGATION. 

Denied,  when 422 

SUBSCRIPTION. 

See  CorporatUms. 

SUPREME  COURT. 
In  General. 

1.  Not  concluded  by  findings  of  Court  of  Chancery  Appeals 

or  of  Master  and  Chancellor  concurring 1,  2 

2.  Entertains  appeal  from  Circuit  Court  in  contest  over 
election  for  Sheriff 65 

3.  Practice  on  appeal  after  several  verdicts  and  bills  of 
exceptions 119,  545 

4.  Objection  of  incompatibility  of  counts  not  tenable  if  not 
made  below 148 

5.  Will  not  notice  questions  not  raised  below 148,  306 

6.  Requires  minute  entries  to  show  motion  for  new  trial 
and  disposition  thereof 541 

7.  Rules  for  testing  constitutionality  of  statutes  stated. 665-669 
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SUPREME  COURT— CojUinued— 
Will  Rkybbsb. 

1.  In  slander  case  for  errors  of  pleading  and  practice ..139,  140 

2.  For  errors  in  admitting  evidence 148,  343,  650 

3.  When  the  bill  states  no  case  and  the  issues  submitted 

to  the  jury  are  immaterial 183 

4.  For  errors  in  charge  and  in  acting  upon  requests  ..344,  541 

5.  For  setting  aside  •  verdict  as  too  small 545,  546 

6.  Will  pass  upon  amount  of  verdict  for  itself 545 

7.  For  improper  argument  of  counsel 546 

8.  For  Courtis  failure  to  construe  a  written  instrument  for 
jury 636 

9.  Judgment  in  excess  of  amount  pleaded  as  set-off 643 

10.  For  failure  to  charge  as  to  damages 650 

11.  For  admission  of  evidence  to  prove  special  damages  not 
specifically  pleaded 650 

Will  Not  Reverse. 

1.  Upon  exceptions  to  Court's  charge 

27,  119,  343,  401,  402,  546,  577,  650 

2.  For  refusal  to  give  requests _ 48,  49 

3.  For  exclusion  of  evidence 48,  342 

4.  Judge^s  judgment  without  requested  special  finding 72 

5.  Judge's  action  setting  verdict  aside,  if  fairly  debatable.  119 

6.  Upon  insufficient  assignments  of  error 306,  401 

7.  For  alleged  former  acquittal : 323 

8.  For  argument  of  counsel -  344 

9.  For  admission  of  evidence __401,  625 

10.  For  abstract  error,  when 440 

11.  Unless  minute  entries  of  motions  for  new  trial  and  in 
arrest  appear  in  record - 541 

12.  Upon  the  facts  alone 401,  577 

13.  For  amount  of  verdict,  as  being  too  large  or  too  small.  _ 

545,  625,  655,  656 

14.  If  excess  of  damages  is  remitted 578 

SURETIES. 

See  Prlncipdl  aiid  Surety, 

TAXATION. 

1.  Authority  of  county  to  levy  and  collect  special  tax,  de- 
fined and  limited 165 

2.  Taxpayers  can  enjoin  county  tax  levied  without  or  in  ex- 
cess of  authority ..165,  166 

3.  Of  interstate  commerce,  invalid 254 

4.  Revenue  Act,  unconstitutional  in   part  but  valid  as  to 
residue ^.-- 254 

5.  County  Courts,  release  of  poll  tax  invalid,  when 493,  494 
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TENANCY  BY  THE  CURTESY. 
See  Curtesy^  Tenancy  by. 

TENDER. 

'     Pending  suit  and  unconditional  acceptance,  extinguishes  the 

debt  and  terminates  suit 604 

TITLE. 

See  Possession;  Vetidor  and  Vendee. 

TRESPASS. 

See  Damages. 

TRUSTS. 

1.  Not  declared  as  £8  funds  in  assignee's  hands  unless  sus- 
ceptible of  identification  and  separation 221 

2.  Married  woman  not  barred  to  recover  her  trust  estate, 
when -- 286 

3.  Purchaser  of  trust  estate  not  required  to  see  to  reinvest- 
ment of  proceeds,  when ...-  287 

4.  Married  woman  estopped  to  recover  trust  estate,  when..  287 

TURNPIKES. 

1.  Release  from  payment  of  tolls  effected  by  change  of  gates, 
and  charging  persons  going  to  mill,  church,  or  elections.  133 

2.  Acceptance  of,  by  commissioners,  sufficient  to  authorize 
charge  for  tolls 133 

VEHICLES. 

See  Public  Roads. 

VENDOR  AND  VENDEE. 

1.  Abstract  of  title  passes  to  vendee  with  the  land 73 

2.  Rights  of  parties  upon  rescission  for  breach  of  covenant 

of  seizin  defined _ 153,  154 

3.  Vendor's  suit  for  rescission  dismissed  for  laches,  and  as 
barred 467 

4.  Rescission  granted  vendor's  heirs  for  fraud 474 

5.  Deed  passes  title  between  vendor  and  vendee,  when 561 

6.  Assignment  of  the  '*land"  described  in  plat  and  certifi- 
cate passes  no  title,  when 561 

7.  Parol  vendee  cannot  enforce  specific  performance 562,  563 

VERDICT. 

See  Judgment. 

1.  Judge's  action,  setting  aside  upon  the  facts,  sustained,  if 
fairly  debatable 119 

2.  Chancellor  may  disregard  verdict  if  responsive  to  imma- 
terial issues 183 
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YERDICT— Continued— 

3.  Average  taken  and  abandoned  not  a  gambling  yerdict...  343 

4.  Supported  by  the  evidence — examples, 401,  577 

5.  Not  set  aside  as  too  small  or  too  large,  when. 545,  625,  655,  656 

VOTER. 

See  Electiona. 

WIB^E. 

See  Huslmnd  and  Wife. 

WILLS. 

1.  Of  wife,  giving  qualified  support  to  husband  out  of  rents_41,  42 

2.  When  a  Court  of  Equity  will  entertain  l)ill  of  executor  or 
legatee  for  construction _ 190 

3.  Unlimited  power  of  disposition  in  first  taker  implied,  when  191 

4.  Absolute  estate  not  cut  down  by  subsequent  provisions, 
when 191 

5.  Bequest  over  of  personalty  takes  effect  only  upon  death 

of  first  taker  before  testator,  when 191,  192 

6.  Giving  testator's  wife  absolute  estate 300 

7.  Expenses  of  unsuccessful  effort  to  probate,  paid  out  of 
estate  _.-. 330 

8.  Party  in  by  descent,  who  is  devised  the  same  estate  that 

he  would  have  inherited 354 

9.  Rule  in  Shelley's  case  not  applicable,  when 354,  525 

10.  *' Child"  or  ** children"  not  equivalent  of  **heir"  or 
"heirs" 525 

11.  Words  '*will  and  devise"  are  not  precatory,  but  pass  es- 
tate    5^5 

12.  Of  married  woman,  made  when  she  was  legally  incompe- 
tent, must  be  republished  after  she  is  made  competent  by 
law  to  make  will 535 

WITNESS. 

1.  Refreshing    memory  from    memorandum  from  original 
books  not  error,  when 48 

2.  Limiting  number  as  to  general  character  is  error,  when.  140 

3.  Plaintiff  in  seduction  not  required  to  be  corroborated  as 

an  accomplice,  when > 343 

4.  Voter,  not  compelled  to  disclose  how  he  voted 491 

5.  Payment  of  fees  of,  out  of  public  treasury,  a  matter  of 
legislative  discretion 665-669 

6.  Interest  of,  in  fees  goes  to  credibility 668 

WRITTEN  INSTRUMENT. 

1.  Parol  evidence  not  admitted  to  contradict 48 

2.  Construed  by  Court  for  jury 636 
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